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Second  District — Decembee  Teem,  1892. 


McNeal  t.  Calkins. 

1.  Traxjd— Refunding  Purchase  Money  by  Orantor  in  a  Quit  Claim, 
Deed, — ^It  is  not  usual  for  a  party  to  convey  lands  by  deed,  unless  he  has 
some  title  or  claim  upon  which-  to  predicate  a  conveyance.  A  grantor  is 
not  to  be  held  to  refund  the  purchase  money,  upon  a  failure  of  title,  un- 
less his  deed  contains  covenants,  or  unless  fraud  has  been  practiced  by 
the  grantor. 

2.  CoNTRACrr— iSttJ^ciency  of— Consideration — Quit  Claim  Deed, — ^A 
quit  claim  deed  for  land,  in  the  absence  of  fraud,  is  a  sufficient  consider- 
ation to  sustain  a  contract  for  the  payment  of  money  without  reference 
to  any  title  in  the  grantor.  Money  paid  for  such  a  conveyance  can 
not  be  recovered  back,  or  a  plea  of  failure  of  consideration  maintained 
to  a  note  given  for  such  conveyance. 

3.  Pleading — Failure  of  Consideration, — Where  a  plea  alleged  a  fail- 
ure of  consideration  for  the  contract  sued  upon,  and  stated  the  grounds 
for  such  failure  to  be  a  want  or  absence  of  title  to  real  estate  in  the 
plaintifit  at  the  time  of  a  conveyance  of  land  made  in  pursuance  of  such 
contract,  but  did  not  state  the  kind  of  conveyance  or  contain  any  alle- 
gations  of  fraud,  the  court,  in  passing  upon  a  demurrer  to  the  plea,  will 
presume  that  the  conveyance  referred  to  was  a  quit  claim  deed,  and  that 
in  the  absence  of  fraud  such  a  deed,  without  referring  to  the  grantor's 
title,  is  suflftcient  consideration  to  support  a  contract. 

4.  "PisRAVmoa-^Allegations  Not  Denied. — When  a  matter  material  to 
the  issue  is  alleged  in  a  declaration,  and  not  denied  by  a  plea,  it  will  be 
presumed  to  be  a  fact. 

MemArandnm. — Assumpsit.  Plea,  failure  of  consideration.  Demur- 
rer to  plea  sustained.    Appeal  from  the  Circuit  Court  of  Bock  Island 
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County;  the  Hon.  George  W.  Pleasants,  Judge,  presiding.  Heard  in 
this  court  at  tlie  December  term,  1892,  and  affirmed.  Opinion  filed 
May  25,  1893. 

Statement  of  the  Case. 

This  was  an  action  of  assumpsit,  brought  by  appellee 
against  appellant,  resting  in  the  common  counts,  for  goods, 
wares  and  merchandise,  and  account  stated,  ad  damnum 
$4:00.  By  leave  of  the  Circuit  Court,  appellee  filed  her 
amended  declaration  declaring  on  a  special  contract,  which 
is  set  out  in  the  declaration,  and  is  in  substance  as  follows, 
viz.: 

"Moline,  May  23,  1884.  I  promise  to  pay  Catherine 
Calkins  the  sum  of  two  hundred  dollars,  out  of  the  proceeds 
of  a  note  payable  to  K.  S.  &  P.  C*  Wilson,  and  by  them 
assigned  to  me,  dated  this  day  and  payable  one  year  from 
date,  the  said  note  being  $500.  The  said  two  hundred  dol- 
lars to  be  paid  when  the  same  is  collected,  on  the  said  $500. 

Signed,  R.  T.  McNeal." 

The  consideration  of  the  said  contract  as  averred  in  said 
three  special  counts,  were  based  on  the  deeding  by  warrant}^ 
deed,  by  the  plaintiff  and  her  husband,  Charles  F.  Calkins, 
the  equitable  interest  in  certain  real  estate,  to  one  John  F. 
Browning,  the  said  Wilsons,  the  owners  of  the  reversionary 
interest  to  said  real  estate  joining  in  the  deed  to  Browning. 
The  object  of  the  deed  was  to  place  the  title  in  said  Brown- 
ing so  that  he,  having  the  full  legal  title,  might  mortgage 
the  same  to  the  Wilsons,  to  secure  four  notes  of  said  C.  F. 
Calkins,  to  the  amount  of  $20,000,  in  $5,000  each,  with 
eight  per  cent  interest  from  date,  which  said  Calkins  had 
executed  to  said  Wilsons  as  purchase  money  of  the  said  real 
estate,  and  which  said  $20,000  became,  and  was  then  the 
property  of  the  defendant  by  assignment  from  Wilsons.  The 
.  declaration  avers  that  the  joining  in  said  deed  by  her,  as 
the  wife  of  C.  F.  Calkins,  was  at  the  request,  and  for  appel- 
lant's benefit,  he  signing  the  contract  sued  on  in  considera- 
tion thereof.  The  declaration  further  avers  that  said  sum 
of  $200  and  interest  had  been  paid  by  said  Calkins  to  appel- 
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lant  after  signing  the  instrument,  and  before  the  commence- 
ment  of  suits. 

At  the  May  term,  1 892,  the  court  sustained  a  demurrer  inter- 
posed by  appellee  to  pleas  1  and  2,  and  afterward  leave  was 
given  to  appellant  to  amend  the  pleas  and  to  file  additional 
pleas.  Afterward,  at  the  same  term,  the  appellant  filed  two 
additional  pleas,  Ko.  3  and  4,  but  no  amendment  was  made 
to  the  first  and  second  pleas.  Afterward,  at  the  same  term, 
the  court  sustained  a  demurrer  filed  to  the  said  pleas  3  and 
4,  and  appellant  elected  to  stand  by  said  last  named  pleas, 
and  thereupon  the  court  rendered  judgment  against  him  nil 
dicety  for  $330.66.  The  appellant  now  assigns  for  error  the 
sustaining  of  the  demurrer  to  the  said  several  pleas.  The 
appellant,  however,  by  abandoning  his  first  and  second  pleas, 
by  taking  leave  to  amend  them,  waived  his  right  to  assign 
error  for  sustaining  demurrer  to  them.  Therefore  we  shall 
only  consider  the  suflBciency  of  the  third  and  fourth  pleas, 
which  set  up  or  attempted  so  to  do,  want  of  consideration. 
The  last  mentioned  pleas  being  in  substance  the  same  as  the 
first  and  second,  must  have  been  intended  as  an  amendment 
to  and  a  substitute  for  them;  therefore  the  latter  will  not  be 
considered. 

The  third  plea  avers  that  the  consideration  of  the  instru- 
ment sued  on  was  based  on  the  following  facts,  viz.:  On  the 
first  day  of  January,  1876,  Robert  S.  Wilson  and  Patience 
Wilson,  being  in  possession  of  real  estate  afterward  described 
in  the  pleas,  upon  that  day  entered  into  a  contract  in  writ- 
ing with  said  plaintiff  (appellee)  and  one  0.  F.  Calkins  to 
convey  to  her  and  him  such  premises  in  consideration  of  the 
sum  of  $6,500;  that  on  such  date  and  at  all  times  since,  the 
appellee  had  and  has  had  no  right,  title,  claim  or  interest 
whatever  in  and  to  said  premises  or  any  part  thereof  except 
as  derived  under  and  by  virtue  of  said  contract  in  writing; 
that  afterward  the  said  appellee  and  said  C.  F.  Calkins 
neglected  and  refused  to  comply  with  the  provisions  of  the 
said  contract  in  writing  and  to  pay  the  moneys  therein  pro- 
vided by  them  to  be  paid;  that  after  su«h  failure  and  refusal, 
to  wit,  on  the  22d  December,  1882,  the  appellee,  by  her  cer- 
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tain  deed,  dated  the  day  and  year  last  aforesaid,  released, 
surrendered  and  conveyed  her  right,  title,  claim  and  interest 
in  and  to  said  premises  to  said  R.  S.  and  Patience  C.  Wil- 
son; that  afterward  on  the  23d  day  of  May,  A.  D.  1884,  at 
the  time  the  instrument  in  writing  sued  on  was  executed, 
appellant  knew  not  that  the  appellee  had  theretofore  re- 
leased, surrendered  and  conveyed  to  said  R.  S.  and  C.  P. 
Wilson  all  the  said  Interest  in  the  said  premises  as  above 
alleged,  and  further  avers  that  appellee  at  the  time  aforesaid, 
well  knew  the  facts  aforesaid,  and  knew  that  appellant  was 
ignorant  thereof,  and  avers  that  at  the  date  aforesaid  appel- 
lee had  no  right,  title,  claim  or  interest  in  and  to  the  said 
premises.  That  on  said  twenty-third  day  of  May,  A.  D. 
1884,  this  defendant,  so  being  in  ignorance  as  aforesaid  that 
the  plaintiff  had  released,  surrendered  and  conveyed  all  her 
right,  title  and  interest  in  and  to  said  premises  as  aforesaid, 
and  being  informed  by  said  plaintiff  that  said  plaintiff  still 
held  and  possessed  an  interest  therein,  and  the  plaintiff  well 
knowing  that  she  had  no  interest  in  said  premises,  did,  for  the 
consideration  that  said  plaintiff  should  release,  surrender  and 
convey  to  R.  S.  and  P.  C.  Wilson  her  said  supposed  interest 
in  and  to  said  premises,  by  her  said  deed  of  May  23,  A.  D. 
1884,  execute  and  deliver  to  said  plaintiff  the  said  instru- 
ment in  w^riting  sued  on.  Hence,  it  is  averred  the  said 
instrument  was  without  consideration,  etc. 

The  fourth  plea  is  in  substance  the  same  as  the  third, 
except  the  appellant  sets  up  more  fully  the  terms  of  the 
original  agreements  between  the  Wilsons  and  appellee  and 
C.  F.  Calkins,  touching  the  terms  of  the  agreements  for  the 
sale  of  the  real  estate  from  the  former  to  the  latter,  and  that 
the  contract  was  upon  record.  The  plea  sets  up  the  same  as 
in  the  third  plea,  to  wit,  the  release  of  the  real  estate  by  the 
Calkins  to  Wilsons,  December  22,  1882,  upon  failure  to  pay 
for  it  in  consideration  of  $500  and  other  considerations,  and 
after  that  time  appellee  made  no  claim  to  the  premises  or 
any  interest  therein. 

From  this  point  in  the  fourth  plea  the  appellant  sets  up 
and  avers  the  following  state  of  facts  as  showing  want  of 
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consideration  for  the  instrument  sued  on,  to  wit :  On  May  23, 
1884r,  the  said  R.  S.  and  P.  C.  Wilson  agreed  with  said  C. 
F.  Catkins  to  sell  to  him  the  said  premises  described  in  the 
deed  of  conveyance  to  J.  T.  Browning,  and  being  part  of 
said  first  described  premises,  for  the  consideration  of  $2,000, 
and  to  convey  the  same  to  said  Browning  as  trustee  for  the 
said  C.  F.  Calkins,  said  $2,000  to  be  secured  and  to  be  paid 
by  the  promissory  notes  of  said  C.  F.  Calkins  and  said  notes 
to  be  secured  by  a  mortgage  on  said  premises  so  conveyed 
to  said  Browning,  all  of  w^hich  was  known  to  plaintiff  at  and 
before  said  last  mentioned  date,  and  this  defendant,  to  secure 
from  plaintiff  a  release  or  cancellation  of  the  said  contract 
of  sale  to  plaintiff  and  C.  F.  Calkins,  in  order  to  clear  the 
record  of  said  contract,  executed  and  delivered  the  said 
written  instrument  declared  on  herein,  in  consideration  of 
plaintiff's  agreement  so  to  release  said  property,  and  the 
plaintiff  joined  said  C.  F.  Calkins,  and  said  R,  S.  and  P.  C. 
Wilson  in  the  conveyance  to  said  Browning  of  said  premises 
in  execution  of  said  agreement  to  release  said  contract  and 
premises  to  said  R.  S.  and  P.  C.  Wilson,  and  the  said  Brown- 
ing, as  such  trustee  for  said  C.  F.  Calkins,  on  the  same  day 
executed  a  mortgage  of  said  premises  to  secure  the  notes  of 
said  C.  F.  Calkins  for  said  sums  of  $2,000,  which  were  exe- 
cuted and  delivered  to  said  K.  S.  and  P.  C.  Wilson  the  same 
day.  And  this  defendant  further  avers  that  at  the  time  of 
the  making  of  the  instrument  therein  declared  on,  and  of 
the  promise  which  it  evidences,  plaintiff  well  knew  she  had 
before  released  the  said  contract  of  January  1, 1876,  and 
conveyed  all  her  right,  title,  claim  and  interest  in  and  to 
t^e  property  therein  described  to  said  R.  S.  and  P.  C.  Wil- 
son, and  this  defendant  was  then  and  there  ignorant  of  the 
fact  of  such  release  and  conveyance  as  previously  made  and 
delivered  to  said  R.  S.  and  P.  C.  Wilson,  and  remained  so 
ignorant  till  shortly  before  the  institution  of  this  suit,  and 
he  avers  that  the  sole  inducement  or  consideration  for  the 
written  instrument  and  promise  on  the  part  of  this  defendant 
was  to  secure  a  release  of  said  contract  of  sale,  all  of  w^hich 
plaintiff  well  knew,  and  so  the  defendant  says  the  said  in- 
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Btrument  sued  in  this  cause  was  made  without  any  good  or 
valuable  consideration,  and  this  the  defendant  is  ready  to 
verify,  etc. 

Appellant's  Brief,  W.  H.  Gest,  Attoenet. 

The  general  principles  as  to  the  necessity  of  a  considera- 
tion, and  what  is  essential  to  it,  are  well  understood.  The 
only  embarrassment  which  courts  meet,  is  the  isatisfactory 
application  of  these  principles  to  .the  varying  facts  of  par- 
ticular cases.  It  is  submitted  that  one  principle  should  have 
universal  recognition  and  application,  viz.:  that  when  injus- 
tice and  bad  faith  are  to  be  rewarded  by  a  contract,  the  es- 
sential elements  of  a  legal  consideration  must  clearly  appear. 
These  principles  are  stated  and  applied  to  a  variety  of  con- 
ditions in  the  following  adjudicated  cases :  Marsh  v.  Ben- 
nett, 22  111.  313;  Hennessey  v.  Hill,  52  111.  281;  Kunnamaker 
V.  Cordray,  54  111.  303;  Gates  v.  Hackenthal,  57  111.  534; 
Knight  V.  Hurlbut,  74  111.  133;  Eeid  v.  Degener,  82  111. 
608;  Tipton  v.  Carrigan,  10  Brad.  318;  Williams  v.  Shade, 
13  Brad.  337;  Bates  v.  Sandy,  27  111.  App.  552;  Sowles  v. 
Sowles,  10  Vt.  181;  Lawrence  v.  Smith,  27  How.  Pr.  327; 
Walker  v.  Gilbert,  2  Rob.  (IST.  Y.)  214;  Dougherty  v.  Mat- 
thews, 35  Mo.  520;  Busby  v.  Conoway,  8  Md.  55;  Gillett  v. 
Campbell,  1  Denio,  520;  Koch  v.  Nichols,  3  Allen,  342;  Pal- 
frey V.  P.  8.  &  P.  R.  R.  Co.,  4  Allen  55;  State  v.  Hensen 
(N.  J.),  18  At.  R.  775;  Davezac  v.  Seller  (Ky.),  14  S.  W. 
Rep.  590. 

Appellee's  Brief,  Adaib  Pleasants,  Attoknet. 

As  pleas  of  want  of  consideration,  they  are  all  manifestly 
demurrable,  for  a  consideration  is  stated  in  each  of  them. 
Wadhams  v.  Swan,  109  111.  61. 

Treating  the  deed  first  as  a  quit  claim,  it  is  well  settled 
that  where  lands  are  conveyed  without  covenants,  the  grantee 
can  not  recover  his  purchase  money  after  failure  of  title, 
nor  set  up  such  failure  by  way  of  plea  of  failure  of  consid- 
eration to  a  purchase  money  note.  Botsford  v.  Wilson,  75 
III.  137. 
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Treating  the  deed  as  having  been  a  warranty,  the  pleas 
are  fatally  bad.  As  already  indicated,  the  averment  that 
appellee  had  previously  deeded  the  land  amounts,  at  most,  to 
the  averment  that  she  had  no  title  when  she  made  the  sec- 
ond deed.  If  the  deed  contained  covenants  of  title,  the  aver- 
ment that  she  had  no  title  is  equivalent  to  the  charge  of 
breach  of  warranty.  But  having  his  covenants,  the  grantee's 
remedy  is  upon  them.    Willets  v.  Burgess,  34  111.  494. 

Opinion  of  the  Court,  Laoey,  J. 

It  appears  from  appellant's  argument  filed  herein,  that  it  is 
the  third  plea  mostly  relied  on  as  being  good.  The  plea  is 
peculiar,  in  not  showing  or  disclosing  what  interest  the  ap- 
pellant had,  in  procuring  the  second  deed  from  appellant  to 
the  Wilsons,  of  the  real  estate  therein  described.  The  only 
clue  we  get  of  any^  interest  of  appellant  in  the  transaction, 
is  from  the  terms  of  the  contract,  which  only  disclose  that 
he  was  the  holder  of  a  $500  note  given  by  Charles  F.  Calkins 
to  R,  S.  and  P.  C.  Wilson,  and  by  the  payees  indorsed  to 
appellant.  If  we  can  indulge  in  supposition,  for  the  want  of 
clearer  information,  appellant  desired  to  have  property  placed 
in  the  Wilsons'  hands  so  that  in  the  event  he  was  forced  to 
rely  on  the  indorsers  for  payment  of  the  note,  they  would 
be  pecuniarily  responsible. 

However  this  may  be,  we  must  presume  he  had  sufficient 
interest  in  the  execution  of  the  second  conveyance  named  in 
the  plea  to  induce  him  to  sign  the  contract  sued  on  herein. 
It  was  none  of  appellee's  concern  what  interest  he  had  in  the 
conveyance;  she  complied  with  his  request,  and  appellant 
must  be  held,  liable,  unless  his  plea  shows  failure  or  want  of 
consideration,  in  the  matter  of  what  was  conveved  as  at- 
tempted.  It  is  not  stated  in  the  plea  that  any  warranty  was 
executed  as  to  apjiellant's  interest  in  or  title  to  the  realty, 
nor  were  any  questions  asked  her  concerning  it  or  any  at- 
tempt made  to  ascertain  whether  she  had  any.  It  is  now 
insisted  that  she  had  no  title  to,  or  interest  in  the  land,  and 
therefore  the  Wilsons  took  nothing  by  the  second  deed,  and 
appellant  was  defeated  in  his  expectations  in  procuring 
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title  to  be  placed  in  the  Wilsons,  they  did  not  before  that 
time  possess.  If  this  was  a  quit  claim  deed,  which  we  have 
a  right  to  presume  in  the  absence  of  an  averment  in  the  plea 
to  the  contrary,  and  had  it  been  made  direct  to  appellant  as 
the  grantee  at  his  request,  in  the  absence  of  fraud,  it  would 
have  been  a  good  consideration  to  sustain  the  contract  in 
question  or  any  agreement  for  the  payment  of  money  with- 
out reference  to  any  title  in  the  grantor.  We  see  no  reason 
why  the  rule  should  not  be  the  same  where  a  deed  is  made 
to  a  third  person  at  the  request  of  the  person  at  whose  in- 
stance it  is  done.  Therefore  we  may  treat  the  question  the 
same  as  though  the  deed  had  been  executed  to  appellant  him- 
self. The  plea  contains  no  averment  of  fraud,  which  it 
should  do  to  raise  that  question,  nor  are  there  in  it  equivalent 
charges.  It  charges  appellee  claimed  an  interest  in  the 
real  estate  conveyed,  that  appellant  was  ignorant  of  the 
first  release,  and  that  appellee  knew  she  had  no  interest,  i.  e,j 
she  knew  of  her  former  conveyance  to  the  Wilsons  of  the 
same  land,  as  we  think  the  charge,  fairly  construed,  means 
that  under  those  circumstances  the  conveyance  was  executed 
and  contract  signed. 

We  can  not  regard  these  allegations  as  being  sufficient  to 
supply  a  direct  and  positive  charge  of  fraud  or  fraudulent 
intent  on  the  part  of  appellee.  In  the  case  of  Botsford  v. 
Wilson  et  al.,  75  111.  137,  the  Supreme  Court  uses  the  follow- 
ing language  in  answer  to  a  similar  charge,  to  wit:  "  It  is 
true  the  bill  alleged  that  Mrs.  Wilson  claimed  to  own  the 
title  to  the  premises  conveyed;  such  may,  however,  be  said  of 
almost  every  case  where  lands  are  conveyed  by  quit  claim 
deed;  it  is  not  usual  for  a  party  to  convey  lands  by  deed,  unless 
there  is  some  title  or  claim  upon  which  to  predicate  a  con- 
veyance, and  yet  it  has  not  been  understood  that  a  grantor 
was  to  be  held  to  refund  the  purchase  money  upon  failure 
of  title,  unless  the  deed  contained  covenants  or  unless  fraud 
was  used  by  the  grantor."  See  also  Kent  in  Vol.  2,  Sec.  473, 
cited  in  above  case.  No  fraud  was  charged  in  the  plea,  and 
none  was  used  so  far  as  we  can  see  from  the  allegations. 
In  Sheldon  v.  Harding,  44  111.  68,  the  court  uses  this  Ian- 
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guage :  "  There  can  be  no  doubt  that  a  quit  claim  deed  for 
land,  without  reference  to  the  character  of  the  title,  is,  in  the 
absence  of  fraud,  a  sufficient  consideration  to  support  a  con- 
tract; money  paid  for  such  a  conveyance  can  not  be  recovered 
back,  or  a  plea  of  failure  of  consideration  maintained  to  a 
note  given  for  such  conveyance.  Such  deeds  are  made  be- 
cause the  vendor  is  unwilling  to  warrant  the  titlej  they  are 
accepted  because  the  grantee  i»  willing  to  take  the  hazani 
of  the  title  and  believes  it  worth  the  price  he  pays  for  it  or 
agrees  to  pay.  And  unless  fraud  is  practiced  upon  the 
grantee  the  law  permits  such  contracts  to  be  made  and  Avill 
uphold  and  enforce  them,''  The  above  remarks  are  quite 
applicable  to  the  case  at  bar. 

In  this  case  no  fraud  is  charged  and  the  deed,  in  the 
absence  of  averments  to  the  contrary,  will  be  held  to  be  a 
quit  claim;  for  in  passing  on  a  demurrer  to  a  plea,  the  court 
will  hold  most  strongly  against  the  pleader.  Either  the 
third  or  fourth  plea  must  be  fictitious,  as  the  averments  are 
of  alleged  transactions  of  opposite  import,  Ilowever,  we  hold 
the  plea  bad  on  its  face. 

The  fourth  plea  diflfers  from  the  third,  in  that  it  shows  that 
C.  F.  Calkins  became,  on  the  23d  May,  1884,  the  purchaser  of 
a  portion  of  the  real  estate  first  sold  in  1876,  by  Wilsons  to 
said  Calkins  and  wife,  and  by  them  leased  to  Wilsons  in 
1882,  for  a  consideration  of  $2,000.  It  is  not  stated  in  the 
plea  whether  this  last  contract  was  in  writing  or  not.  And 
the  plea  further  diflfers  from  the  third  in  showing  that  in 
pursuance  of  this  last  contract  it  was  agreed  to  convey  to 
one  J.  T.  Browning,  the  said  last  sold  and  described  real 
estate  as  trustee  for  said  Calkins,  to  secure  the  said  $2,000, 
which  was  in  the  form  of  notes  given  by  said  Browning, 
giving  a  mortgage  to  said  Wilsons  on  such  premises  to  secure 
said  notes.  In  pursuance  of  such  agreement  the  plaintiff 
(appellee  here)  joined  the  said  Wilsons  and  C.  F.  Calkins  in 
a  deed  of  conveyance  to  said  real  estate  as  agreed,  and  that 
the  consideration  of  the  instrument  sued  on,  washer  so  join- 
ing in  said  deed  to  said  Browning,  and  the  plea  further 
avers  that  the  appellee  knew  of  said  last  named  contract,  and 
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that  the  object  appellant  had  in  procuring  appellee  to  ex- 
ecute said  last  deed  to  Browning,  was  to  procure  the  release 
of  the  first  contract  of  sale  made  in  1876,  and  to  clear  the 
record  of  such  contract,  and  that  appellant  was  ignorant  of 
the  appellee's  release  to  the  Wilsons  made  in  1882,  and  that 
appellee  knew  of  such  release.  It  will  be  seen  that  this 
raises  no  different  question  in  principle  from  those  raised 
by  the  third  plea;  in  fact  it  is  not  as  strong;  for  there  is  no 
averment  that  appellee  knew  that  appellant  was  ignorant 
of  the  third  contract  of  sale  for  $2,000. 

The  procuring  of  the  release  deed  of  the  appellee,  if  a  quit 
claim,  was  a  good  consideration  in  the  absence  of  fraud, 
which  is  not  charged.  The  plea  studiously  avoids  showing 
whether  or  not  appellee  was  the  wife  of  C.  F.  Calkins, 
although  it  is  so  charged  in  the  declaration,  to  which  the  plea 
purports  to  be  an  answer  and  a  bar.  As  the  declaration  is 
not  negatived  in  that  particular,  it  will  be  presumed  that 
such  was  the  fact.  If  that  be  so,  then  the  appellee  had 
dower  interest  in  the  equity  of  C.  F.  Calkins  under  the  last 
purchase  at  least,  which  was  in  full  force,  subject  to  the 
payment  of  the  purchase  price  of  the  land,  $2,000.  Con- 
ceding that  the  inchoate  right  of  dower  of  appellee  was  sub- 
ject to  the  payment  of  the  purchase  money,  it  was  not  in 
the  condition  in  which  it  was  placed  after  she  signed  the 
last  deed.  If  appellee  was  required  to  have  any  interest  in 
the  premises  deeded,  to  support  appellant's  contract  sued 
on,  given  in  consideration  of  such  deed,  we  are  of  the  opin- 
ion that  her  interest  was  sufficient,  and  the  change  of  title 
beneficial  to  appellant.  If  her  deed  was  a  warranty,  then 
the  covenants  were  sufficient  to  support  her  deed;  if  a  quit 
claim  (and  we  may  suppose  the  deed  either),  then  no  title 
was  required  in  her,  to  support  the  contract. 

From  what  we  have  said,  it  follows  that  the  declaration 
showed  a  sufficient  consideration  to  support  the  contract, 
and  that  it  was  and  is  good.  The  court,  therefore,  com- 
mitted no  error  in  sustaining  the  demurrer  to  the  pleas,  and 
in  holding  the  declaration  good.  The  instrument  sued  on 
and  notes  of  Calkins  together,  were  sufficient  proof  of  the 
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amount  due,  and  it  all  rested  in  computation,  after  the  fact 
of  payment  of  the  note  by  C.  F.  Calkins,  was  admitted*  as 
shown  in  the  declaration,  which  was  accomplished  by  fail- 
ure to  plead. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Artz  y.  Robertson  et  al. 

1.  Attorney's  Services — Whether  Necessary. — Under  an  action  for 
therftcovery  ot  legal  eei vices,  the  qucsticn  te^ng  whether  they  were 
necessary  services  or  not,  the  court  refused  to  permit  the  defendant  to  show 
by  a  witness,  who  was  an  attorney  at  law,  that  the  legal  services  claimed 
for,  were  not  necessary.  In  the  proceeding  in  which  they  were  rendered, 
the  question  as  to  whether  such  services,  or  any  part  of  them,  were  rea- 
sonably necessary  in  the  proceeding,  was  denied  by  a  plea.  It  was  held, 
that  the  refusal  of  the  court  to  permit  the  witness  to  testify  was  error, 
because  the  question  as  to  whether  such  services  were  necessary  became 
an  issue  on  the  trial,  which  the  plaintiffs  were  bound  to  pro\'e  the  same 
as  other  questions  of  fact,  and  it  was  a  subject  capable  of  being  con- 
troverted by  the  defendant  the  same  as  other  issues  in  the  case. 

2.  Necessaries — The  Term  Distinguished  from  Necessary, — The  ques- 
tion whether  a  certain  thing  is  necessary  or  not,  is,  originally,  a  question 
for  the  jury  to  determine.  The  term  necessaries  has  a  more  expressive 
meaning  than  the  word  necessary,  and  when  used  in  connection  with 
furnished  articles,  the  former  means  such  articles,  services,  or  the  like 
as  the  husband,  considering  his  ability,  ought  to  furnish  his  wife  for 
sustenance  and  the  preservation  of  her  health  and  comfort.  The  word 
necessary  only  has  reference  to  the  necessity  of  their  being  furnished. 

8.  HnsBAin>  AND  Wife — Necessaries  to  be  Furnished,— Where  a  wife 
is  charged  with  murder,  arrested  and  committed  to  jail  upon  the 
charge,  she  is  entitled  to  such  legal  coimsel,  assistance  and  advice  as  are 
reasonably  necessary  for  the  protection  of  her  life,  liberty,  comfort  and 
health,  and  the  husband  is  required  by  law,  according  to  his  ability,  to 
furnish  the  same,  or  to  pay  for  the  same  when  furnished  by  another. 

4.  Services — Necessaries, — An  action  for  necessaries  furnished,  is  dif- 
ferent from  a  case  where  an  employer  is  sued  for  the  services  done  in 
his  behalf.  In  such  a  case,  whatever  is  done  in  pursuance  of  the 
employment,  where  the  employer  knows  what  is  being  done,  he  may  be 
presumed  to  assent  to  it  and  be  bound  by  it.  In  a  case  for  necessaries 
furnished,  where  a  person  liable  to  pay  for  the  same,  forbids  their  being 
furnished,  no  such  presumption  arises. 

6.    Husband  and  WiFSr—Legal  Services  Furnished  the  Wife  as  Neces- 
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sariea — Burden  of  Proof, — In  an  action  against  the  husband  to  recover 
foi;  legal  services  and  disbursements  made  in  beiialf  of  his  wife,  who  was 
charged  with  a  criminal  offense,  the  burden  of  proof  is  upon  the  plaint- 
iff to  8ho\^  that  all  tha  legal  service?  rendered  and  the  disbursements 
made,  for  which  recovery  is  sought,  were  reasonably  necessary  to  the 
wife's  defense. 

6.  Attorney's  SiERTtCEB^Question  as  to  Their  Proper  Performance. 
— ^As  to  whether  services  performed  in  a  law  suit  and  money  expended 
by  an  attorney  for  his  client  has  been  properly  performed  and  expended 
according  to  good  practice  in  the  special  profession  and  occupation  of 
the  lawyer,  are  expert  questions,  and  a  lawyer  may  be  called  on  to  tes- 
tify to  such  question  as  an  expert,  and  it  la  proper  for  an  attorney  skilled 
in  his  profession  to  testify  as  to  whether  such  services  as  were  rendered 
were  reasonably  required  for  the  proper  management  of  the  case. 

7.  Triai^ — Statement  of  the  Judge  in  Presence  of  the  Jury.  — Where  a 
question  of  fact  is  in  issue  before  the  jury,  it  is  improper  for  the  judge 
to  say  anything  calculated  to  influence  witnesses  in  giving  their  testi- 
mony, or  to  give  the  jury  to  understand  what  his  opinion  of  the  evi- 
dence is. 

8.  Instructions — Ae  to  Whether  Legal  Services  are  Necessary. — In 
the  trial  of  an  action  brought  by  attorneys  to  recover  for  their  services, 
an  instruction  is  erroneous  which  excludes  from  the  jury  the  considera- 
tion of  the  issue  as  to  whether  the  legal  services,  or  any  part  thereof, 
claimed  for  them,  were  reasonably  necessaiy  for  the  defense  of  the  per- 
son for  whom  such  services  were  rendered. 

9.  Verdicts — Not  to  be  Impeached  by  Jurors, — ^A  juror  can  not  be 
allowed  to  impeach  his  verdict  by  making  an  affidavit  that  he  was 
induced  to  Mgn  it  because  others  of  the  jury  told  him  he  must  do  so. 

Memorandum. — Assumpsit  for  legal  services.  Judgment  for  plaintiff. 
Appeal  from  the  Circuit  Court  of  Mercer  County;  the  Hon.  John  G. 
Gl^nn,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1892. 
Opinion  filed  May  25,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

AppELLAi!n:'s  Brief,  J.  H.  Connell  and  L.  D.  Thomason, 

Attorneys. 

The  court  should  have  admitted  the  evidence  of  Mr.  Pep- 
per on  the  question  of  the  necessity  of  the  employment  of 
the  attorneys  by  the  wife.  We  have  no  doubt  the  refusal 
of  the  court  to  admit  this  evidence  led  to  the  verdict  against 
the  defendant.  James  v.  Johnson,  12  Brad.  286;  1  Wharton 
on  Evidence,  444;  Transportation  Co.  v.  Hope,  6  Otto  (U.  S.) 
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299;  Schuler  on  Husband  and  Wife,  Sec.  107  and  120;  Sall^ 
wasser  v.  Hazlitt  &  Co.,  18  Brad.  243;  Rogers  on  Expert 
Testimony,  See.  1  and  6;  The  Weber  Wagon  Co.  v.  Kehl, 
40  111.  App.  584;  Doud  v.  Guthrie  etal.,  13  Brad.  653;  Price 
V.  Hartshorn,  44  N.  Y.  101;  Illinois  Cent.  E.  E.  Co.  v.  Lat- 
imer, 128  111.  170;  1  Smith's  Leading  Cases,  541,  4th  Am. 
Ed.  1852. 

Bassett  &  Bassett,  pro  se^  and  attorneys  for  Eobertson 
i&BuU. 

Opinion  of  the  Court,  Lacey,  J. 

The  appellees,  Andrew  J.  Eobertson  and  John  Bull, 
attorneys  at  law  and  partners,  resided  in  Elmira,  Chemung 
county.  New  York,  and  Isaac  N.  and  Thomas  W.  Bassett, 
the  other  appellees,  are  also  a  firm  of  lawyers  residing  in 
Aledo,  Mercer  county,  Illinois.  The  appellant  and  his  wife, 
Josephine  Artz,  reside  in  the  same  county  with  appellees, 
Bassett.  This  suit  was  brought  by  the  appellees  against  the 
appellant  to  recover  attorney's  fees  for  legal  services  ren- 
dered for  his  wife  in  Mercer  county,  Illinois,  and  in  Che- 
mung county,  New  York,  in  defending  her  against  a  charge 
of  murder  of  her  former  husband,  David  Eamsey,  alleged  to 
have  been  committed  in  Elmira,  New  York,  while  she  and 
he  lived  together  as  husband  and  wife,  having  been  married 
to  him  in  Elmira,  New  York,  the  second  time,  in  the  early 
part  of  1889.  The  death  of  Eamsey  occurred  a  few  months 
after  their  marriage.  His  body  was  embalmed  and  his  in- 
terment taken  charge  of  and  accomplished  by  a  typograph- 
ical union  of  which  he  was  a  member.  After  a  short  time 
his  wife  returned  to  Aledo,  and  was  soon  after  married  to 
Isaac  Artz,  the  appellant.  A  sister  of  David  Eamsey,  resid- 
ing in  Elmira,  created  suspicion  against  Mrs.  Artz  and 
charged  her  with  having  murdered  her  husband  by  arsenical 
poisoning.  His  body  was  exhumed  and  arsenic  found  in 
body  and  brain.  A  coroner's  jury  was  summoned  and  on 
the  8th  of  August,  1889,  returned  a  verdict  finding  that 
Eamsey  came  to  his  death  on  the  9th  of  May,  1889,  at  his 
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residence  in  Elmira,  New  York,  from  arsenical  poisoning 
under  circumstances  that  led  them  to  suspect  Josephine 
Artz,  formerly  the  wife  of  the  deceased  husband,  the  fact  of 
appellant's  wife's  early  marriage  after  her  husband's  death 
being  one  of  the  circumstances  of  suspicion  against  her. 
About  the  time  or  just  before  the  calling  of  the  coroner's 
jury,  to  wit,  on  the  29th  day  of  July,  1889,  the  appellant's 
wife  was  arrested  and  placed  in  jail  by  the  sheriff  of  Mercer 
county,  Illinois,  on  a  telegram  from  the  sheriff  of  Chemung 
county,  New  York,  there  to  await  the  verdict  of  the  coro- 
ner's jury  and  any  requisition  for  arrest  that  might  follow. 
On  the  2d  day  of  August  of  the  same  year,  the  firm  of  Rob- 
ertson &  Bull,  residing  in  Elmira,  wrote  a  letter  to  fiassett 
&  Bassett  in  Aledo,  concerning  the  case,  the  purpose  of 
which  was  to  obtain  appellees,  Bassett,  to  procure  themselves 
and  appellees,  Robertson  &  Bull,  to  be  retained  in  the  case 
to  defend  Mrs.  Artz  as  her  counsel  against  the  charge  of 
murder.  As  is  insisted  on  by  appellees,  and  as  the  evidence 
tends  to  show,  both  these  firms  were  retained  jointly  in  the 
case  by  Mrs.  Artz  alone  on  the  basis  of  appellant's  credit, 
she  having  no  means  of  her  own,  and  appellant  refusing  to 
sanction  the  emplojrment  or  to  employ  other  counsel  to  de- 
fend his  wife.  The  basis  of  the  recovery  sought  in  this  case 
is  on  such  employment,  and  the  appellees'  labor  and  services 
in  Mercer  county,  Illinois,  and  Chemung  county.  New  York, 
and  their  labor  and  services  and  expenses  incurred  in  the 
case  until  she  was  discharged  in  Elmira,  New  York,  where 
she  had  been  taken  by  the  sheriff  of  said  Chemung  county, 
and  placed  in  jail,  the  grand  jury  of  that  county  having 
failed  to  find  any  indictment  against  her.  The  declaration 
alleges  that  the  services  were  necessary  for  the  protection 
of  the  life  and  liberty,  comfort  and  health  of  the  said 
Josephine  Artz,  and  that  appellees  charged  and  relied  on 
appellant  to  pay  for  such  services  and  disbursements.  The 
charges  of  appellees  for  services  consist  of  attendance  by 
Robertson  before  the  coroner's  jury,  coming  to  Illinois  and 
consulting  with  Mrs.  Artz,  and  looking  up  the  case  in  Mer- 
cer county,  assisted  in  the  last  named  work  by  appellee 
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Bassett;  returning  with  the  prisoner  to  New  York  and 
appearing  before  the  Kecorder's  Court  there  and  cross- 
examining  witnesses  and  introducing  others  to  show  that 
arsenic  will  be  found  in  the  brain  after  a  lapse  of  time 
where  a  dead  body  is  embalmed  with  a  preparation  of 
arsenic;  and  working  on  the  subject  and  procuring  scientific 
evidence  in  Mrs.  Artz'  favor  on  the  same  subject,  by  means 
of  which  it  is  insisted  the  grand  jury  refused  to  indict  the 
prisoner,  and  also  about  $146  necessarily  expended  in  and 
about  the  case. 

The  jury  found  a  verdict  for  appellees  to  the  amount  of 
$700,  on  which  the  court  below  rendered  judgment. 

It  is  insisted  by  counsel  for  appellant,  among  other 
things,  that  the  verdict  is  contrary  to  the  weight  of  the 
evidence,  and  that  the  damages  are  excessive. 

After  an  examination  of  the  entire  eWdence  we  can  not 
say  that  such  is  the  case.  It  is  true  the  evidence  is  con- 
flicting; but  giving  the  appellees  the  advantages  which  by 
law  they  acquire  by  a  verdict,  we  can  not  say  that  the 
judgment  ought  to  be  reversed  for  that  reason.  Neither  is 
the  complaint  that  appellees  failed  to  prove  that  they  were 
experienced  and  competent  attorneys,  well  taken. 

In  the  absence  of  any  proof  that  appellees  failed  to  prop- 
erly attend  to  the  case,  or  that  they  mismanaged  it,  the 
proof  that  they  were  in  actual  practice  was  sufficient.  The 
abstract  fails  to  show  that  any  exception  was  taken  to  the 
admitting  in  evidence  the  certified  copy  of  the  coroner's 
jury,  or  that  any  but  a  general  objection  was  made  to  it;  in 
which  case  only,  its  competency  is  questioned,  and  not  the 
proper  authentication;  therefore  it  is  not  necessary  to 
inquire  as  to  the  sufficiency  of  authentication. 

Another  more  serious  objection  is  made,  and  that  is  the 
refusal  of  the  court  to  allow  appellant  to  show  by  witness 
Pepper,  an  attorney  at  law,  that  the  appellees'  legal  services 
as  embodied  in  the  hypothetical  question  put  to  their  wit- 
nesses, Stanchfield  and  others,  were  not  necessary,  and  also 
the  ruling  of  the  court  in  the  same  connection,  that  the 
question  as  to  the  necessity  of  the  services  was  one  of  law, 
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and  that  their  necessity  had  been  established  by  a  decision 
of  this  court  in  a  former  case,  involving  the  same  services 
in  an  opinion  found  in  38  111.  A  pp.  593.  Also  the  giving 
by  the  court,  in  appellees'  behalf,  instructions  two  and 
three,  ignoring  the  same  question  and  instructing  the  jury 
in  substance,  that  appellees  might  recover,  without  regard 
to  the  necessity  of  the  services  to  the  proper  and  reasonable 
defense  of  Josephine  Artz.  In  reference  to  the  question 
that  this  court  settled  any  matter  of  fact  in  its  former 
opinion,  above  cited,  we  can  only  say  that  we  were  aiming 
to  settle  a  question  of  law,  where  the  facts  were  admitted 
by  a  demurrer,  to  the  declaration.  It  was  averred  in  the 
declaration,  in  the  case  as  passed  on  by  us  as  matter  of  fact, 
that  the  legal  services  and  disbursements,  as  furnished  and 
made  by  the  plaintiifs,  "  were  reasonably  necessary  for  the 
protection  of  the  life,  liberty,  comfort,  and  health  of  Joseph- 
ine Artz." 

Such  averment  was  admitted  by  the  demurrer,  and 
the  only  question  for  the  court  to  decide  was  whether  the 
services,  under  the  circumstances,  could  be  regarded  within 
the  meaning  of  the  law  as  necessaries^  for  which  recovery 
could  be  had  by  the  one  furnishing  them  against  the  hus- 
band of  the  wife  so  assisted.  While  we  found  no  express 
precedent  on  the  subject,  we  were  satisfied  such  legal 
services  necessarily  fell  within  the  reason  of,  and  therefore 
the  rule  itself. 

With  that  decision,  and  the  reasoning  therein,  we  are  per- 
fectly satisfied.  It  is  out  of  the  power  of  this  court  to  settle 
a  question  of  fact  where  an  issue  of  fact  has  not  been  tried 
in  the  court  below.  And  in  this  case,  the  question  as  to 
whether  the  legal  services  or  any  part  of  them  was  reason- 
ably necessary  to  the  defense  of  Mrs.  Artz,  was  denied  by 
plea.  Of  course,  then,  this  became  an  issue  on  the  trial, 
which  the  appellees  must  prove  as  well  as  any  other  question 
of  fact,  and  it  w^as  a  subject  capable  of  being  controverted 
by  appellant  the  same  as  any  other  issue  in  the  case.  It  is 
laid  down  by  the  text  writers  that  "  the  question  whether  a 
certain  thing  is  necessary  or  not,  is  ordinarily  a  question 
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for  a  jury  to  determine."  Rodgers  on  Expert  Testimony, 
Sec.  5.  The  term  "  necessaries  "  has  a  more  comprehensive 
meaning  than  the  word  "  necessary  "  when  used  in  connec- 
tion with  furnishing  the  articles.  The  former  means  such 
articles,  services  or  the  like  as  the  husband,  considering  his 
ability,  ought  to  furnish  his  wife  for  sustenance  and  the 
preservation  of  her  health,  life  and  comfort.  The  latter 
word  only  has  reference  to  the  necessity  of  their  being 
furnished.  In  the  opinion  as  reported  when  here  before, 
as  cited,  38  111.  App.  605,  by  some  mistake  of  the  writer  or 
misprint  of  the  editor  in  stating  the  question,  we  were 
reported  as  saying,  *'  the  only  question  before  us  is,  whether 
the  declaration  stated  a  legal  and  valid  cause  of  action 
against  defendant.  If  the  legal  ser\ices  and  advances  made 
to  the  wife,  under  the  circumstances  stated  in  the  declanition, 
were  necessary  vrithin  the  meaning  of  the  law,  then  the 
declaration  is  good,"  etc. 

The  word  '* necessaries "  instead  of  "necessary"  should 
have  been  used.  Then  there  could  have  been  no  misappre- 
hension as  to  whether  we  were  settling  a  question  of  fact  or 
law  upon  an  admitted  state  of  facts,  i,  ^.,  whether  legal 
services  under  the  circumstances  might  be  embraced  within 
the  term  "  necessaries."  But,  as  no  question  of  fact  was 
before  us,  it  is  plain  enough  we  could  have  decided  none. 

Some  of  the  services  and  disbursements  claimed  to  have 
been  rendered  and  furnished,  may  have  been  necessary  to 
the  wife's  defense,  and  some  unnecessary.  It  may  not  have 
been  necessary  even  to  furnish  any  of  the  services  or  dis- 
bursements. But,  as  to  the  wife  being  entitled  to  some  legal 
counsel,  assistance  and  advice,  we  think,  under  the  evidence, 
there  can  not  be  much  doubt;  and  if  this  were  the  onlv 
question,  we  should  regard  the  proof  so  clear  that  we  wf)uld 
not  feel  justified,  under  the  circumstances,  in  reversing  the 
judgment,  notwithstanding  any  supposed  errors  in  the  rul- 
ings of  the  court  as  to  the  admissibility  of  evidence  or  giv- 
ing instructions  for  appellees.  But  there  are  portions  of 
the  alleged  services  and  disbursements  reasonably  open  to 
question  as  to  their  necessity,  such  as  time  spent  by  Robert- 

YouLt 


34  Appellate  Courts  of  Illinois. 

Vol.  50.]  Artz  v.  Robertson. 

son  in  coming  from  New  York  to  Illinois,  and  the  money  ho 
spent  on  the  trip  (870),  and  some  of  the  other  services  niiglit 
be  questioned  as  unnecessary,  not  ])roper  for  us  to  specify 
or  elaborate.  This  case  is  quite  different  from  a  case  where 
the  employer  himself  is  sued  for  services  done  in  his  behalf. 
In  such  case,  whatever  is  done  in  pursuance  of  the  employ- 
ment where  the  emj)lo3'er  knows  of  what  is  being  done,  he 
may  be  presumed  to  assent  to  it  and  be  bound  by  it.  In 
this  case,  however,  where  a])pellant  refused  and  forbid  ap- 
pellees' employment,  no  such  presumption  could  arise.  In 
order  to  recover,  appellees  must  show  that  all  the  legal  ser- 
vice rendered,  and  that  the  disbursements  made,  for  which 
recovery  is  sought,  were  reasonably  necessary  to  the  wife's 
defense.  There  was  no  attempt  of  this  kind,  and  only  proof 
of  what  was  done  was  introiluced,  except^  only,  Stanchfield 
testified  on  cross-examination,  that  all  things  assumed  in  the 
hypothetical  question  propounded  to  him,  which  did  not 
include  the  disbursements  of  money,  were  necessary,  but 
Pepper's  testimony,  to  contradict,  was  ruled  out  by  the 
court. 

As  to  whether  work  and  services  performed  in  a  law  suit 
and  money  expended  by  an  attorney  for  his  client,  has  been 
properly  perfonned  and  expended  accor<ling  to  good  prac- 
tice in  the  special  profession  and  occupation  of  a  lawyer,  are 
certainly  expert  questions,  and  a  lawyer  may  be  called  on 
to  testify  to  such  matters  as  an  expert.  It  is  as  much  a 
question  as  it  would  be  in  ease  of  a  physician  as  to  the  proper 
treatment  of  disease  or  wounds  and  injuries.  It  would  be 
proper  for  an  attorney,  skilleci  in  his  profession,  to  testify  as 
to  whether  such  efforts  as  were  made  in  Mi-s.  Artz'  case, 
were  reasonably  required  for  her  proper  defense.  If  they 
were,  then  within  the  meaning  of  the  law,  they  would  be 
necessary.  The  judge  below  committed  an  error  in  stating 
in  presence  of  the  jury  that  he  would  be  very  much  sur- 
prised if  Mr.  Pepper  would  sweiir  thiit  they  (the  leg-al  serv- 
ices alleged  to  have  been  performed  by  appellees  and  em- 
braced in  the  hyi)othetical  questions)  were  not  necessary. 

This  was  a  question  of  fact  in  issue  before  the  jury^  and 
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the  court  should  say  nothing  calculated  to  influence  the  wit- 
ness in  giving  his  testimony  before  the  jury,  or  give  the  jury 
to  understand  that  all  the  alleged  services  were  necessary  in 
the  court's  opinion.  The  court  should  not  thus  invade  the 
province  of  the  jury.  The  second  and  third  instructions 
given  by  the  court  for  apj>ellees  were  also  erroneous,  in  ex- 
cluding from  the  jury  the  consideration  of  the  issue  as  to 
whether  the  legal  services,  or  any  part  thereof,  claimed  for 
them,  were  reasonably  necessary  for  the  defense  of  appellant's 
wife  against  the  charge  of  murder.  We  see  no  other  error 
prejudicial  to  appellant  in  the  rulings  of  the  court,  either  as 
to  admission  or  exclusion  of  evidence,  or  as  to  giving  or 
refusing  instructions.  The  long  hypothetical  question  in- 
cluded matter  and  considerations  not  proven  at  the  time  it 
was  propounded  nor  afterward;  such  as  accompanying  the 
prisoner  from  Aledo,  Illinois,  to  Elmira,  Xew  York,  as  a 
protection  against  possible  admissions  and  against  attempts 
to  interview  her,  and  get  statements  from  the  accused,  etc.; 
also  in  stating  other  objects  in  attending  the  coroner's  jury 
and  the  introducing  certain  witnesses  before  the  Recorder's 
Court  to  influence  the  prosecution,  etc.,  and  other  consider- 
ations, and  aLso  stating  the  objects  of  the  investigations  as 
to  the  effects  of  embalmment  with  a  preparation  of  arsenic, 
etc.,  and  by  these  means  an  indictment  was  prevented,  etc. 
Besides,  there  being  no  proof  of  these  objects,  it  appears  to 
be  an  argument  presented  to  the  witness  designed  to  show 
the  great  skill  and  foresight  with  which  the  case  had  been 
handled  by  one  of  the  appellee's  attorneys.  It  appears  to 
be  improper  for  the  reason,  the  only  question  was  as  to  the 
value  of  certain  legal  services  rendered  by  appellees  to  Mrs. 
Artz.  As  the  answers  of  the  witnesses  disclose  that  they 
did  not  give  the  suggestions  any  great  weight,  we  might 
not  be  disposed  to  reverse  the  judgment  for  such  reason 
alone. 

We  see  no  force  in  the  point  made,  that  certain  jurors 
were  induced  to  sign  the  verdict  because  others  of  the  jury 
told  them  they  must  do  so,  that  is,  that  it  was  the  law.  The 
ignorance  displayed  by  those  jurors,  if  their  affidavits  be 
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true,  is  most  wonderful,  but  they  can  not  be  allowed  to  im- 
peach their  own  verdict  by  such  a  display  of  stupidity  as 
this. 

For  the  above  errors,  the  judgment  is  reversed  and  the 
cause  remanded* 
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1 .  Warranty — Construed  with  Reference  to  th e  Property. — ^P.  bought 
a  Percheron  stallion  of  G.  upon  a  warranty  that  he  was  a  sure  foal  getter. 
It  appeared  that  good  foal  getters  of  the  Percheron  breed  did  not  get  on 
an  average  of  more  than  fifty  per  cent  of  the  mares  served,  in  foal.  It 
VX18  held  that  the  warranty  was  to  be  interpreted  with  reference  to  the 
Percheron  breed  of  horses,  and  if  the  horse  had  tlie  capacity  of  a  good 
foal  getter  of  such  breed,  the  warranty  would  be  fulfilled,  although  the 
vitality  or  potency  of  tlie  breed  was  much  less  than  in  other  breeds  of 
horses. 

2.  Warranty — Breach — Measure  of  Damages. — ^The  difference  be- 
tween what  an  article  was  w^orth,  as  it  was  on  the  day  of  sale,  and  as  it 
was  warranted  to  be  at  the  time  of  sale,  is  the  true  measure  of  damages 
in  case  of  a  breach  of  warranty,  unless  tliere  is  some  special  damage  not 
compensated  for  by  tliat  rule. 

3.  Instructions — Breachof  Warranty — Measure  of  Damages— Profits, 
— On  the  trial  of  an  action  for  the  price  of  a  stallion,  the  defense  was  a 
breach  of  warranty.  The  court  refused  to  instruct  the  jury,  for  the 
plaintiff,  that  if  the  stallion  did  not  answer  the  warranty  as  made  by  the 
plaintiff,  and  that  the  defendant  sustained  damages  tliereby,  in  deter- 
mining the  amount  of  damages  to  be  awarded  him,  by  way  of  set-off, 
by  reason  of  such  breach  of  warranty,  they  should  not  take  into  con- 
sideration the  prospective  gains  or  profits  that  the  defendant  expected  to 
make  by  the  services  of  the  horse,  upon  mares  to  be  served  by  said  horse, 
unless  they  further  believed  from  the  evidence  that  the  defendant  had  out- 
standing contracts  for  tlie  services  of  said  horse  to  mares,  at  the  time  of 
the  purchase  of  the  horse,  and  which  contracts  were  known  to  the  plaint- 
iff at  the  time  of  said  sale,  and  that  said  sale  and  purchase  of  said  stall- 
ion was  made  with  reference  thereto.  Held,  that  such  refusal  was  error, 
as  the  instruction  stated  the  correct  rule  of  law. 

Hemorandum. — Assumpsit  on  promissory  note.  Pleas:  general  issue; 
set-off;  breach  of  warranty;  failure  of  consideration.  Judgment  for 
defendant.  Appeal  from  the  Circuit  Court  of  DeKalb  County;  the  Hon. 
Charles  Kellum,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1893.    Opinion  filed  December  12,  1893. 
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Statement  of  the  Case. 

Tliis  was  a  suit  in  assumpsit,  brought  by  Joseph  F.  Glid- 
den against  William  A.  Pooler,  to  recover  the  amount  due 
on  three  promissory  notes,  for  the  aggregate  sum  of  $1,300, 
given  for  the  purchase  price  of  an  imported  Percheron  stall- 
ion, sold  by  the  agent  of  the  plaintiff  to  the  defendant. 
The  defense  set  up  was  set-oflf,  and  a  total  and  partial  failure 
of  consideration,  by  reason  of  an  alleged  failure  of  warranty 
that  the  horse  was  a  sure  foal  getter. 

Appellant's  Brief,  Jones  &  Rogers  and  I.  V.  Randall, 

Attorneys. 

The  real  measure  of  damages  in  this  case,  if  there  has 
been  a  breach  in  the  contract  or  warranty,  is  a  difference  in 
value  between  the  horse  as  he  was  warranted  to  be,  and 
what  he  in  fact  actually  was,  on  the  day  of  sale.  Woodworth 
V.  Woodbum,  20  111.  184, 

In  awarding  damages  for  the  non-performance  of  an  exist- 
ing contract,  the  gains  or  profits  of  collateral  enterprises  in 
which  the  party  claiming  them  has  been  induced  to  engage, 
by  relying  upon  the  performance  of  such  a  contract,  can  not 
be  included.  Horner  v.  Wood,  16  Barb.  389;  Cuddy  v. 
Major,  12  Mich.  368;  Story  v.  N.  Y.  &  H.  R.  Co.,  6  K  Y. 
85;  Bridges  v.  Stickney,  38  Me.  361;  Barnard  v.  Poor,  21 
Pickering,  378;  Fox  v.  Harding,  7  Cush.  516. 

Loss  of  profits  from  collateral  or  subordinate  contracts 
with  third  persons,  though  entered  into  for  the  purpose  of 
carrying  an  original  contract  into  eflFect,  and  upon  the  faith 
of  it,  can  not  be  included  in  the  damages  for  a  breach  of  such 
original  contract.  Walrath  v.  Redfield,  11  Barb.  372;  Hor- 
ner V.  Wood,  16  Barb.  389;  Lowenstein  v.  Chappell,  30  Barb. 
245;  Story  v.  K  Y.  &  H.  R.  Co.,  6  N.  Y.  90;  Fox  v.  Hard- 
ing, 7  Cush.  523;  PhUa.  W.  &  B.  R.  Co.  v.  Howard  (64  U. 
S.),  13  How.  344. 

C.  A.  Bishop  and  Carnes  &  Dunton,  attorneys  for 
appellee. 
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Appellee  bouglit  a  Percheron  stallion  from  appellant 
April  15,  1888,  and  executed  his  three  promissory  notes, 
aggregating  S  1,300,  with  six  per  cent  interest,  payable  to 
appellant  for  the  purchase  price.  The  not^s  having  all 
matured,  this  suit  was  brought  to  enforce  their  payment. 
The  defense  made  was  tliat  the  stallion  was  warranted  to  be 
a  sure  foal  getter,  and  that  there  was  a  breach  of  such  war- 
ranty with  consequent  damages.  The  jury  allowed  to  a|)- 
pellee,  as  damages  under  that  defense,  tlie  whole  amount  of 
the  note,  which  was  the  entire  purchase  price  of  the  horse, 
and  returned  a  verdict  for  appellee,  upon  which  judgment 
was  rendered  against  appellant  for  the  costs  of  suit. 

The  defendant  lived  in  Iowa,  and  bargained  for  the  horse 
at  DeKalb,  Illinois,  for  use  in  the  stud  at  his  home,  and  the 
contract  was  made  with  reference  to  that  use.  The  evi- 
dence was  quite  satisfactory  that  the  alleged  warranty  was 
made.  Upon  the  question  whether  the  horse  had,  at  the 
time  of  the  sale,  the  capacity  warrant^l,  the  defendant  in- 
troduced evidence  of  services  in  prior  years  that  did  not 
prove  fruitful,  and  also  evidence  of  services  and  results  in 
subsequent  years;  showing  that  in  the  year  of  the  purchase 
he  served  eighty-seven  mares  and  got  twelve  foals;  the  fol- 
lowing year  served  forty-eight  mares  and  got  eight  foals; 
the  next  year  served  twenty-four  mares  and  got  four  foals, 
and  the  last  year  served  eighteen  mares  resulting  in  two 
foals. 

Plaintiff  introduced  evidence  that  good  foal  getters  of  the 
Percheron  breed  would  not  get  an  average  of  more  than 
fifty  per  cent  of  the  mares  served,  in  foal. 

Plaintiffs'  superintendent  testified  that  from  quite  a  num- 
ber of  Percherons  in  service  on  plaintiflTs  farm,  the  average 
was  forty  per  cent.  W.  L.  Ellwood  testified  that  he  had 
imported  1,500  Percheron  stallions,  and  that  fifty  per  cent 
would  be  a  good  average.  The  uncontradicte<l  evidence 
was  that  the  average  was  lower  with  this  breed  than  with 
the  roadster  or  common  horse. 

Doubtless,  the  warranty  was    to  be  interpreted    with 
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reference  to  the  Percheron  breed  of  horsesj  and  if  the  horse 
had  the  capacity  of  a  good  foal  getter  of  such  breed,  the 
warranty  would  be  fulfilled,  although  the  vitality  or  potency 
of  the  breed  was  much  less  than  of  other  breeds  of  horses. 

The  evidence  for  plaintifif  was  that  this  horse  in  prior 
years  had  equaled  the  percentage  to  be  expected  from  a 
Percheron  horse,  and  he  attributed  the  subsequent  want  of 
success  to  the  fact  that  the  horse  was  accustomed  to  dis- 
mount, rigid  or  proud,  as  it  is  called,  a  variety  of  sterility, 
which,  it  was  claimed,  could  be  remedied  by  a  repetition  of 
the  attempted,  but  incomplete  service,  and  which  remedy 
defendant  neglected  to  adopt.  It  is  not  clear  from  the  evi- 
dence whether  the  subsequent  condition  existed  at  the  time 
of  the  sale  or  not.  That  was  a  question  for  the  jury  on  all 
the  evidence,  as  well  as  the  question  whether  a  horse  that 
required  repetitions  of  ineffectual  efforts  fulfilled  the  war- 
ranty, and  we  are  not  prepared  to  say  that  they  were  wrong 
in  their  conclusions. 

But  we  think  that  in  view  of  the  evidence,  the  jury  were 
not  properly  instructed  on  the  question  of  damages.  There 
was  evidence  as  before  stated,  of  the  number  of  mares 
served,  and  there  was  also  evidence  of  the  price  of  service, 
which  was  to  insure  a  foal;  of  the  wages  of  a  keeper  in  the 
season,  and  of  the  expense  of  care.  From  this  evidence  it 
was  apparent  that  if  the  horse  was  as  warranted,  the  defend- 
ant would  have  realized  considerable  profit,  which  the  evi- 
dence tended  to  show  had  been  in  a  large  measure  lost. 

There  was  no  evidence  of  any  outstanding  contracts 
which  the  horse  was  purchased  to  fill.  The  damages  to  be 
allowed  to  the  defendant  would  be  such  as  would  cover  the 
direct  pecuniary  loss,  on  account  of  a  breach  of  the  warranty. 
The  difference  between  what  the  horse  was  worth  as  he 
was  and  as  he  was  warranted  to  be,  at  the  time  of  the  sale, 
should  be  allowed  to  the  defendant.  The  parties  would 
necessarily  have  in  contemplation  the  usual  course  of  the 
business  for  which  the  horse  was  purchased,  and  the 
expenses  that  would  naturally  be  incurred  in  such  usual 
course,  before  the  failure  of  the  warranty  would  be  demon- 
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strated.  If  the  defendant  incurred  any  such  expense  above 
the  income  of  the  business,  up  to  the  time  that  a  breach  of 
warranty  became  definitely  known,  the  difference  in  value 
would  not  compensate  him  for  such  loss,  and  it  should  be 
allowed.  Hodgman  v.  S.  L.  &  S.  K.  R.  Co.,  45  111.  App. 
395.  But  the  profits  of  the  business  were  uncertain  and 
conjectural,  and  their  loss  could  not  be  included  in  the  dam- 
ages. The  plaintiff  asked  the  court  to  instruct  the  jury 
that  in  assessing  damages,  they  should  not  take  into  con- 
sideration prospective  gains  or  profits  that  the  defendant 
expected  to  make  by  the  services  of  the  horse  upon  mares, 
unless  there  were  outstanding  contracts  for  such  service  at 
the  time  of  the  purchase,  known  to  the  plaintiff,  and  the 
sale  and  the  purchase  were  made  in  reference  thereto.  The 
instruction  stated  the  rule  of  law  correctly.  Green  v.  Will- 
iams,  45  111.  206;  Heiner  v.  Richter,  51  111.  301;  Frazier  v. 
Smith,  60  111.  147.  The  instruction  was  refused,  and  no 
rule  of  damages  was  given  to  the  jury.  Thej'^  were  instructed 
that  if  they  found  the  warmnty  and  breach,  then  the 
defendant  was  entitled  to  a  set-off  for  any  damages  sus- 
tained by  reason  of  failure  of  the  warrantj%  and  that  it 
was  their  duty  to  find  how  much  damage  he  so  sustained 
as  a  set-off  against  the  notes.  The  defendant  fixed  the 
value  of  the  horse  as  warranted,  in  his  testimony,  at  the 
purchase  price,  and  there  was  no  evidence  that  he  was 
worth  any  more  than  that  sum,  if  as  warranted.  It  is  evi- 
dent that  he  would  have  some  value  as  a  gelding,  or  with- 
out the  power  of  reproduction.  A  deduction  of  the  differ- 
ence in  value  would  not  exhaust  the  whole  purchase  price 
in  such  a  case,  and  the  evidence  did  not  show  a  net  loss  in 
expenses  recoverable  as  damages.  The  verdict  allowed 
plaintiff  nothing.  The  jury,  having  no  rule,  were  left  at 
liberty  to  include  loss  of  profits  for  a  period  of  years,  of 
which  there  .was  evidence  before  them.  We  think  that  the 
instruction  excluding  them  should  have  been  given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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1.  Highways— PoH  Tax^Cash  and  Labor  System^Burden  of  Shoic- 
ing  Which  is  in  Force, — In  an  action  by  a  town  to  recover  a  poll  tax, 
under  Sec.  101  of  Ch.  121,  R.  S.,  entitled  "Roads  and  Bridges,"  the  bur- 
den of  showing  that  the  provisions  of  Sec.  80,  providing  for  a  change  to 
the  labor  system,  has  been  complied  with,  is  not  upon  the  town.  Certi- 
fied copies  of  the  assessment  and  list  of  taxable  names  establishes /mma 
facie,  the  fact  that  the  town  has  adopted  the  labor  system.  The  rule  rests 
upon  the  presumption  that  such  officers  obey  the  law. 

2.  Highways— Si«'^  for  Poll  Tax  Not  a  Penal  Action— Rule  of  Pre* 
sumptions, — ^The  action  to  recover  a  poll  tax,  under  Sec.  101,  Ch.  121,  R. 
S.,  entitled,  "  Roads  and  Bridges,"  is  not  strictly  an  action  to  recover  a 
penalty.  It  is  for  the  purpose  of  collecting  the  assessment  for  road  labor, 
and  the  same  rule  of  law  in  regard  to  presumptions  govei-ns  in  such 
actions  as  in  applications  for  judgment  against  real  estate  for  the  non- 
payment of  assessments  against  it. 

3.  Highways— iSmiY /or  Poll  Tax-^Labor  System— Burden  of  Proof. 
— In  a  suit  to  recover  a  poll  tax,  under  the  highway  law,  the  burden  of 
showing  that  the  labor  system,  under  Sees.  80  and  101,  Ch.  121,  R.  S.,  is 
not  in  force,  is  upon  the  defendant. 

4.  Highways — Commutations  of  Poll  Tax— Burden  of  Proof-^Tho 
right  to  pay  commutations  of  a  poll  tax,  assessed  against  a  person  liable  to 
highway  labor,  undei-  Sees.  96  and  97  of  Ch.  121,  R.  S.,  eutitied  "  Roads 
and  Bridges,"  is  a  privilege  imder  the  statute,  and  if  he  pleads  the  fact  in 
bar  of  an  action  against  him  for  the  recovery  of  the  poll  tax,  the  burden 
is  upon  him  to  prove  it. 

5.  Highways— i2e/?«mg  to  Work— Presumptions  .—The  fact  unex- 
plained, that  a  person  refuses,  when  notified  to  work  out  his  assessment 
on  the  road,  giving  only  as  a  reason  that  he  is  not  liable  to  work  on  the 
road,  is  sufficient  to  raise  the  presumption  tliat  he  denied  his  liability  to 
the  assessment  in  any  form. 

6.  Highways— Burden  of  Showing  Commutation. — If  a  person  notified 
to  perform  road  labor  on  the  roads,  refuses  to  do  so,  but  afterward, 
within  the  time  allowed  by  the  statute,  pays  his  commutation  money, 
and  is  afterward  sued  for  it,  the  burden  of  showing  such  commutation 
is  upon  him. 

Memorandum.— Suit  for  recovery  of  a  poll  tax.  Appeal  from  the 
Circuit  Court  of  Whiteside  County;  the  Hon.  John  D.  Crabtree,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1893.  Reversed  and 
remanded.    Opinion  filed  December  12,  1893. 
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Statement  of  the  Case. 

In  this  action  the  town  of  Fenton  sought  to  recover  from 
the  appellee  a  penalty  given  by  section  101,  chapter  121, 
Starr  &  Curtis'  Statute  of  Illinois,  2165. 

The  defense  was,  that  the  plaintiff  failed  to  show  by  the 
evidence  on  the  trial  in  the  Circuit  Court,  such  a  state  of 
facts  as  entitles  it  to  recover  the  forfeiture  provided  by  the 
law. 

The  case  was  tried  by  the  court  and  the  defendant  was 
found  not  guilty,  upon  the  evidence  offered  by  the  plaintiff, 
the  defendant  having  offered  no  evidence.  The  town  ap- 
peals. 

Appellant's  Brief,  William  II.  Allen,  Attorney. 

Under  the  road  and  bridge  law  of  the  State  of  Illinois, 
the  burden  of  proof  is  on  the  defendant,  resisting  a  tax 
under  the  law,  to  show  that  the  "  labor  system "  has  not 
been  adopted,  and  is  not  on  the  plaintiff  to  show  that  it  h<is 
been  adopted.  Ohio  &  M.  Ky.  Co.  v.  People  ex  rel.,  119 
111.  207. 

Under  the  labor  system  of  the  road  and  bridge  law,  only 
a  verbal  notice  is  required  to  be  given  by  the  overseer  of 
highways  to  an  inhabitant  assessed  to  work  on  the  high- 
ways.    Laws  of  111.,  1883,  158,  Sec.  05. 

In  a  plea  of  justification  in  his  own  defense,  an  officer  has 
only  to  make  ^  prima  facie  showing  that  he  is  such  officer; 
and  where  the  public  and  third  parties  are  concerned,  is  only 
required  to  show  that  he  is  an  officer  de  facto.  Schemerhorn 
V.  Mitchell,  15  Brad.  425. 

The  rule  is,  that  official  acts  of  de  facto  officers  must  be 
treated  as  valid  as  far  as  the  public  or  third  parties  are  con- 
cerned. Drainage  officers  acting  de  facto  can  only  be  ques- 
tioned by  quo  warrai^to^  and  their  official  acts  will  be  treated 
as  valid.  Samuels  v.  Drainage  Commissions,  125  111.  536; 
An  assessment  by  ^de  facto  officer  is  valid.  People  v.  Ara- 
mons,  5  Gil.  105;  Guyer  v.  Andrews,  11  111.  494:. 

A  tax  warrant,  without  any  other  evidence,  will  show 
a  complete  justification^  and  is  evidence  that  all  legal  steps 
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have  been  taken  to  assess,  levy  and  extend  taxes,  even  in 
an  action  of  trespass  against  the  officer.  Chiniquy  v.  The 
People  ex  reL,  78  111..  570. 

Appellee's  Brief,  L.  T.  Stockijtg,  Attorney. 

A  remedy  on  a  penal  statute  must  be  strictly  pursued. 
Before  a  party  is  allowed  to  recover  he  must  bring  himself 
clearly  within  its  provisions.  Edwards  v.  Hill,  11  111.  22; 
City  of  Chicago  v.  Rumpflf,  45  111.  90;  Bullock  v.  Geomble, 
45  in.  221. 

In  penal  prosecutions  the  presumption  of  the  law  is  in 
favor  of  the  innocence  of  the  accused.  Bacon  v.  Wood,  2 
Scam.  265. 

The  law  never  favors  forfeitures  bv  construction.  All 
laws  providing  for  the  forfeiture  of  penalties  must  be  strictly 
construed.     City  of  Chicago  v.  Eumpff,  45  111.  90. 

When  an  action,  given  by  statute,  contains  an  exception 
in  the  same  clause  which  gives  the  right  of  action,  the 
plaintiff  must  negative  such  exception  in  his  declaration  and 
evidence.  Whitecraft  v,  Vanderver,  12  111.  235;  1  Chitty 
on  Pleading,  223. 

Opinion  of  the  Court,  Lacey,  J. 

This  was  an  action  brought  before  a  justice  of  the  peace 
by  the  town  of  P^enton,  appellant,  against  the  appellee,  to 
recover  a  penalty  under  section  101,  chapter  121,  of  the 
road  and  bridge  act,  for  failure  to  work  out  his  road  tax, 
district  No.  1,  he  being  a  resident  of  the  said  district  and 
having  refused  to  work  out  his  poll  tax  of  one  dollar.  The 
court  below  tried  the  case  without  a  jury  and  after  having 
heard  the  evidence,  found  for  appellee  and  gave  judgment 
against  the  appellant  for  costs.  The  defense  was  that  the 
appellant  failed  to  show  by  the  evidence  sufficient  facts  to 
make  out  a  case,  in  that  the  appellant  did  not  show  that 
section  80  of  said  chapter  adopting  the  ro  id  labor  system 
had  been  complied  with,  and  therefore  section  101  had  not 
been  shown  to  have  been  in  force.  Counsel  for  the  appellee 
also  insists  that  the  burden  of  proof  was  on  the  appellant  to 
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prove  that  appellee  did  not  commute  his  assessment  and 
had  not  paid  it  in  money,  and  that  it  failed  to  establish  such 
negative  fact.  We  think  that  neither  of  the  objections  is 
well  taken.  As  to  the  first  point  made,  we  think  the 
Supreme  Court  has  settled  it  against  appellee's  contention. 
We  refer  to  the  cases  of  the  O.  &  M.  R.  R.  Co.  v.  The  People 
ex  rel.,  119  111.  207;  Chiniquy  v.  People,  78  111.  670;  and 
Pike  V.  People,  84  111.  80.  Apjiellee's  counsel  claim  that  the 
case  of  the  O.  &  M.  R.  R.  Co,  v.  People,  supra^  is  not  appli- 
cable for  the  reasou  that  in  that  case  it  was  an  application 
before  the  County  Court  for  a  judgment  against  certain 
lands  of  delinquent  tax  payers,  and  that  it  was  the  county 
collector's  report  of  the  delinquency  that  was  in  question 
and  raised  the  presumption  of  the  adoption  by  the  town  of 
the  road  and  labor  system.  It  will  be  seen,  however,  by  a 
|>erusal  of  the  cases  above  cited,  that  the  rule  does  not  depend 
on  the  fact  alone  that  the  collecting  officer  makes  a  return  of 
the  delinquent  taxes  and  asks  for  a  judgment  against  lands, 
but  upon  the  fact  that  the  proper  authorities  of  the  town, 
townships,  districts,  incorporated  cities,  towns  and  villages, 
etc.,  certify  i;hat  the  several  required  assessments  to  the 
county  clerk  are  correct  as  assessed;  see  section  122  of  the 
road  and  bridge  act;  Pike  v.  The  People,  supra. 

The  presumption  is,  that  the  assessing  officers  conformed 
to  the  statute  and  perf  onned  their  legal  duties.  In  this  case 
the  commissioners  of  highways  of  the  town  of  Fenton  as- 
sessed one  day's  labor  to  each  male  inhabitant  liable  to 
assessment  in  the  town  for  road  labor  for  the  vear  1892,  and 
filed  in  the  town  clerk's  office  a  certified  list  of  the  names 
of  .the  parties  assessed,  residing  in  district  No.  l,as  required 
by  statute,  among  which  appears  the  name  of  appellee,  a 
resident  of  the  district.  A  certified  copy  of  this  assessment 
and  list  of  persons  assessed,  were  placed  in  the  hands  of 
Albert  Perault,  overseer  of  highways  of  road  district  No.  1, 
in  said  town,  who,  in  manner  as  required  by  statute,  noti- 
fied appellee  to  appear  and  work  out  his  assessment  on  the 
roads.  It  is  true  the  overseer  made  no  return  to  the  county 
clerk  of  his  actions  for  the  purpose  of  obtaining  judgment, 
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for  that  was  not  required  of  him  by  the  statute;  but  he  pro- 
duced at  the  trial  and  offered  in  evidence  a  certified  copy  of 
the  assessment  of  road  labor  and  a  list  of  names  made  out 
and  filed  in  the  town  clerk's  oflice  by  the  commissioners  of 
highways.  These  papers  undoubtedly  would  have  the  same 
force  and  effect  as  regards  the  validity  of  the  assessments  as 
a  return  against  delinquent  lands  made  by  the  collector  to  the 
county  clerk,  depending  as  it  does  on  the  same  class  of  pre- 
sumptions. Certified  copies  of  the  assessment  and  list  of 
taxable  names,  in  our  opinion  establish  prima  facie^  the  fact 
that  the  town  had  adopted  the  road  and  labor  system.  We 
think  the  authorities  above  cited  fully  support  the  above 
rule.  The  rule  rests  on  the  presumption  that  such  officers 
will  obey  the  law. 

We  will  now  notice  the  other  points  made  by  counsel  for 
appellee.  It  will  be  observed  that  this  action  is  not  strictly 
an  action  to  recover  a  penalty  as  supposed;  it  is  for  the  pur- 
pose of  collecting  the  assessment  for  road  labor,  and  the  only 
one  givcQ.  See  Sec.  106,  Chapter  121,  R.  S.  The  penalty 
is  in  the  nature  of  damages  for  the  non-payment  of  the 
assessment  similar  to  that  recoverable  for  delinquent  taxes 
on  real  estate,  the  statute  giving  two  dollars  in  place  of  one 
assessed.  We  think  the  same  rule  of  law  in  regard  to  the 
presumptions  governs  in  this  class  of  cases  as  in  application 
for  judgments  against  real  estate  for  the  non-payment  of 
the  assessments  against  it.  In  this  view  of  the.  case  if  the 
road  labor  system  in  the  town  of  Fenton  had  not  been 
adopted  as  required  by  statute,  it  was  incumbent  upon  the 
appellee  to  show  it.  The  other  point  raised  by  appellee  and 
insisted  on  by  his  counsel,  is,  that  it  was  incumbent  upon 
the  appellant  to  show  that  the  appellee  had  not  commuted 
his  labor  assessments  by  paying  the  amount  of  it  in  money, 
as  the  statute  gave  him  a  right  to  do.  Sees.  96  and  97  of  the 
road  and  bridge  act.  This  point  we  think  is  not  well  taken, 
for  this  is  a  privilege  the  appellee  had  under  the  statutes. 

It  appears  from  the  evidence  that  he  absolutely  refused  to 
work  out  his  assessment  on  the  roads  when  notified  by  the 
overseer  of  highways,  giving  as  an  only  reason  that  he  was 
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not  liable  to  work  on  the  roads.  These  facts  unexplained 
were  sufficient  to  raise  the  presumption  that  he  denied  his 
liability  to  pay  the  assessment  in  any  form.  If  ap})ellee  had 
changed  his  mind  and  had  paid  the  commutation  money  after 
this  time,  and  within  the  three  davs  allowed  bv  the  statute, 
the  burden  was  on  him  to  show  it;  besides,  the  lists  of  names 
on  the  certified  copy  of  the  list  of  assessment  in  evidence 
showed  no  credit  mark  made  by  the  overseer  opposite  the 
ap[)ellee'8  name,  which  should  have  been  placeil  there  if 
|>ayment  had  been  made.  The  creilit  should  be  given  by 
the  overseer  at  the  time  of  receiving  satisfaction.  Sec.  113 
of  the  road  and  bridge  act  requires  a  full  statement  of  all 
the  overseer's  acts  and  doings,  as  such,  on  oath,  to  one  of  the 
commissioners  of  hifi:hwaysof  the  town,  showing  satisfaction 
and  the  manner  of  the  satisfaction  of  all  personal  assessments. 
The  list  introduced  in  eWdence  showed  the  apj>ellee's  tax 
unsatisfied.  The  above  are  the  only  points  apparently 
relied  on  by  counsel  for  appellee  to  sustain  the  judgment 
of  the  court  below.  It  ap|K*ars  clear  from  the  evidence 
that  appellee  willfully  and  without  legal  excuse  refuseil 
to  satisfy  in  any  way  his  assessment  for  road  labor  in  his 
district  in  the  town  of  Fenton.  It  apj^ears  equally  clear  that 
the  assessment  was  legal  and  proper,  and  a  just  claim  against 
him.  The  court,  upon  the  evidence,  should  have  rendered 
judgment  against  the  apj^llee  for  the  amount  fixed  by  the 
statute.  For  this  error  in  not  giving  judgment  for  appel- 
lant, the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 
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1.  Tbactice— Setting  Aside  Defaults — Notice. — A  person  filed  a  bill  in 
chancery,  etc.  The  defendant  was  served  with  summons  to  api)ear  on 
the  third  Monday  of  May,  which  was  the  16th,  but  hethougbt  it  was  the 
28d.  He  found,  on  that  day,  that  default  had  been  entered  and  the 
cause  refeiTed  to  a  master  on  the  19th.  On  the  24th  his  attorney  entered 
bis  appearance  and  made  a  motion  to  set  aside  the  default,  but  gave  the 
plaintiff  no  notice  until  the  28th.  In  the  meantime  (on  the  25th)  the  plaint- 
iff's attorney  procured  a  report  from  the  master  and  entered  a  final  decree 
to  suit  himself.  It  tvas  held  that  the  neglect  to  give  tbe  notice  on  the 
23d,  and  permitting  the  cause  to  go  on  to  final  decree,  estopped  the 
defendant.    The  court  properly  refused  to  set  aside  the  decree. 

2.  Rules  op  Practice — Reasonableness, — A  rule  of  i)ractice  which 
might  work  no  injury  in  a  new  country,  where  the  whole  bar  of  the 
county  spend  their  whole  time  during  the  sessions  of  the  court  in 
watching  the  proceedings,  is  not  adtipted  to  a  bar  of  3,000  members, 
practicing  in  a  score  of  courts  of  record. 

Memorandum.  —  Motion  to  set  aside  a  default.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1892,  and  affirmed. 
Opinion  filed  February  14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,   Arnold  Tripp,   Attorney. 

Appellant  admitted  that  the  setting  aside  of  defaults  is 
within  the  discretion  of  the  court  below;  but  in  the  exer- 
cise of  that  discretion  the  law  requires  it  to  be  a  legal  dis- 
cretion and  not  an  arbitrary  one;  and  whenever  it  is  brought 
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to  the  attention  of  the  court  that  the  ref  usal\o  set  aside  the 
default  is  arbitrary,  the  court  will  always  interfere  and  per- 
mit a  defense  to  be  made.  It  seems  to  be  the  established 
rule,  that  when,  after  default  is  taken,  the  defendant  files  an 
affidavit  in  apt  time,  from  which  it  appears  that  his  seeming 
neglect  is  explained  and  excused,  and  that  he  has  a  good 
defense  to  the  merits  of  the  action,  his  application  to  have 
said  default  set  aside  should  be  granted.  Kalkaska  Mfg. 
Co.  V.  Thomas,  17  Brad..  235;  Waugh  v.  Suter,  3  Brad.  271; 
Slack  V.  Casey,  22  IlL  App.  412;  Allen  v.  Hoffman,  12  Brad. 
573. 

Appellee's  Brief,  Frank  II.  Bowen,  Attorney. 

A  motion  to  set  aside  a  default  is  addressed  to  the  discre- 
tion of  the  trial  court,  and  the  decision  will  not  be  disturbed 
by  an  appellate  court,  unless  there  has  been  a  gross  abuse 
of  that  discretion.  Thielmann  et  al.  v.  Burg,  73  111.  293; 
Greenleaf  v.  Koe,  17  111.  474;  Andrews  v.  Campbell,  94  111. 
577;  Rich  v.  Hathaway,  18  111.  548;  Union  Hide  and  Leather 
Co.  V.  Woodley,  75  111.  435;  Schroer  et  al.  v.  Wesscll,  89  111. 
113;  Bowman  v.  Wood,  41  111.  203;  P.  &  E.  I.  R.  R.  Co.  v. 
Mitchell,  74  III  394;  Scales  v.  Labar,  51  111.  232;  Edwards 
V.  McKay,  73111.  570;  Mendell  v.  Kimball,  85  111.  582;  Con- 
stantine  v.  Wells,  83  111.  192;  Hitchcock  v.  Herzer,  90 
111.  543. 

An  appellate  court  will  rarely,  if  ever,  interfere.  Chi- 
cago V.  Adams,  24  111,  492. 

Negligence  will  defeat  a  motion  to  open  a  default.  Union 
II.  &  L.  Co.  V.  Woodlev,  75  111.  435. 

The  setting  aside  of  a  default  in  a  chancery  suit  is  a  mat- 
ter of  discretion,  the  exercise  of  which,  by  the  court,  can  not 
be  inquired  into  by  an  apj)ellate  court  on  appeal  or  writ  of 
error.    Powell  et  al.  v.  Clement  et  al.,  78  111.  20. 

It  is  only  in  case  of  a  plain  and  palpable  abuse  of  the  trial 
court's  discretion  in  not  granting  a  motion  to  vacate  an  order 
of  dismissal,  that  an  appellate  court  will  interfere.  Smith 
V.  Gra2)ple,  17  Brad.  595. 
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Opijjion  of  the  Court,  Gary,  P.  J. 

Grosvenor  did  carpenter  work  for  Doyle;  obtained  from 
the  architect  a  certificate;  sued  Doyle  before  a  justice  and 
obtained  judgment,  from  which  Doyle  appealed,  and  then 
filed  a  bill  to  set  aside  the  certificate  and  enjoin  Grosvenor 
from  prosecuting  his  suit.  Grosvenor  was  served  with 
summons  to  appear  on  the  third  Monday  of  May,  1892.  He 
thought  the  third  Monday,  instead  of  being  the  Ifith  was 
the  23d  day  of  the  month  and  did  not  go  to  his  attorney 
until  that  day.  His  attorney  found  that  a  default  had  been 
entwed  and  the  cause  referred  to  a  master  on  the  19th.  On 
the  24th  of  May  the  attorney  filed  an  appearance  and  motion 
to  set  aside  the  default,  but  gave  the  other  side  no  notice  of 
anything  until  the  28th.  In  the  meantime  Doyle's  attor- 
ney had,  on  the  25th,  got  a  report  from  the  master,  and 
entered  a  final  decree  to  suit  himself. 

Under  such  circumstances  the  refusal  of  the  Circuit  Court 
to  set  aside  the  decree  and  default,  can  not  be  reversed.  If 
the  mistake  of  Grosvenor  might  have  been  excused,  had 
notice  been  given  to  the  other  side,  as  it  might  have  been, 
on  the  23d,  that  an  application  would,  as  soon  as  counsel 
could  be  heard,  be  made  to  the  court  to  set  aside  the  default 
and  reference,  yet  neglecting  to  give  such  notice,  and  per- 
mitting the  cause  to  go  to  a  final  decree,  with  nothing  to 
warn  Doyle  and  his  solicitor  that  they  might  be  bestowing 
their  labor  in  vain,  ought  to,  and  does,  estop  all  complaint 
now.     Treftz  v.  Stall,  46  III  App.  402. 

Filing  a  paper  ought  not  to  be  held,  as  it  is  not  in  fact,  a 
motion.     Prall  v.  Hunt,  41  111.  App.  140. 

A  rule  of  practice  which  might  work  no  injury  in  a  new 
country,  where  the  whole  bar  of  a  county  spend  their  whole 
time  during  the  sessions  of  the  court  in  watching  the  pro- 
ceedings, is  not  adapted  to  a  bar  of  3,000  members  practicing 
in  a  score  of  courts  of  record. 

The  order  refusing  to  set  aside  the  proceedings  is  af- 
firmed. 
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1.  Contracts— JIfafwaZiYy  and  in  Restraint  of  Trade, — In  a  contract, 
tlie  party  of  the  first  part  agreed  to  give  tlie  party  of  the  second  part 
exclusive  control  of  his  coal  in  Chicago,  and  the  country  tribntary 
thereto,  till  April  1, 1888,  and  agreed  also  not  to  make  any  futui-e  con- 
tracts that  would  interfere  with  the  rights  of  the  party  of  tlie  second 
part,  and  that  all  sales  made  by  the  party  of  the  first  part  and  the 
party  of  the  second  part  were  subject  to  mutual  agreement.  The  party 
of  the  second  part  agreed  to  use  his  best  efforts  toward  tlie  output  of 
the  mines  of  the  party  of  the  first  part,  and  not  to  handle  any  oUier 
Illinois  coal,  where  the  coal  of  the  party  of  the  first  part  could  be  sold, 
u^til  the  limit  of  the  (iroduction  of  tJie  mines  should  have  been  reached. 
In  construing  this  contract,  it  was  held^  that  the  party  of  tlie  first  part 
was  bound,  by  his  contract,  to  deliver  to  tiie  party  of  the  second  part 
all  the  coal  of  his  mines  that  the  party  of  the  second  part  might  be  able 
to  dispose  of,  and  such  party  was  bound  to  use  his  best  efforts  to  dispose 
of  the  whole  of  it,  and  that  tlie  contract  was  valid,,  and  not  open  to  the 
objection  that  it  was  a  gambling  contract. 

Memorandnm. — Action  of  assumpsit  Appeal  from  the  Circuit  Cbwrt 
of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1892.  Reversed  and  remanded.  Opin- 
ion filed  February  14, 1893. 

SxATEltfENT  OF  CA8F. 

Appellants,  as  co-partners,  under  the  name  of  F.  H.  McCIare 
and  Company,  were  wholesale  coal  merchants  at  Chicago, 
and  appellee  was  the  owner  and  operator  of  coal  mines  at 
Grape  Creek,  Vermilion  county,  Illinois.  On  July  8, 1887, 
a  written  instrument  was  executed  by  both  parties,  relating- 
to  the  output  of  appellee's  coal  mines,  from  that  date  up  to 
April  1,1888.  For  failure  to  comply  with  the  terms  and 
provisions  thereof,  appellants  on  May  10,  1888,  brought  suit 
in  assumpsit  in  the  Circuit  Court  of  Cook  County.  The 
declaration  contained  three  counts,  each  of  which -set  out 
the  instrument  verbailm;  alleged  compliance  therewith  by 
appellants  and  distinct  breaches  of  the  same  by  appellee. 
An  amended  declaration  with  three  counts  setting  out  three 
distinct  breaches  of  the  instrument  sued  on,  but  with  more 
detail,  was  filed.    Defendant  pleaded  the  general  issue  and 
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filed  notice  of  set-oflf  in  form  of  common  counts,  including 
common  counts  for  goods  sold  and  delivered  and  a  copy  of 
account  for  coal  sold  and  delivered  by  appellee  to  appellants 
from  February  8,  1888,  to  March  3,  1888,  at  $1,10  per  ton, 
aggregating  $247.67. 

On  April  14, 1893,  the  trial  began  before  a  jury.  Plaintiff, 
F.  H.  McClure,  was  sworn  and  examined.  He  was  asked  to 
identify  the  instrument  sued  on,  and  it  was  offered  in  evi- 
dence; objected  to  by  defendant's  counsel  on  the  ground  that 
thpre  was  no  mutuality  therein,  and  that  it  was  illegal  and 
void.  The  objection  was  sustained  and  the  jury  instructed 
to  return  a  verdict  for  defendant,  and  [this  was  done. 
Appellants  properly  excepted,  moved  for  new  trial  and 
appealed. 

Appellant's  Brief,  Frank  F.  Reed,  Attorney. 

Section  130  of  chapter  38,  Revised  Statutes  of  Illinois, 
provides :  "  Whoever  contracts  to  have  or  to  give  to  him- 
self or  another,  the  option  to  sell  or  buy,  at  a  future  time, 
any  grain  or  other  commodity,  stock  of  any  railroad  or 
other  com|>any,"  etc.,  "shall  be  fined  not  less  than  ten  doUars 
nor  more  than  one  thousand  dollars,  or  confined  in  the 
county  jail  not  exceeding  one  year,  or  both,  and  all  con- 
tracts  made  in  violation  of  this  section,  shall  be  considered 
gambling  contracts,  and  shall  be  void." 

It  was  contended  that  the  contract  was  not  open  to  the 
objection  sustained  to  its  introduction  in  evidence.  Lyon  v. 
Culbertson,  83  111.  33;  Wolcott  v.  Heath,  78  111.  433; 
Schneider  v. burner,  130  111.  28;  Cothran  v.  Ellis,  125  111. 
496;  White  v.  Barber,  123  U.  S.  392;  Ames  v.  Moir,  130  111. 
582;  Plumb  v.  Campbell,  129  111.  101 ;  Chicago  &  A,  E.  R. 
Co.  V.  Chicago,  V.  &  W.  Coal  Co.,  79  IlL  121;  Corcoran  v. 
Lehigh  &  F.  Coal  Co.  (111.),  28  K  E.  Rep.  759;  Osgood  v. 
Bander,  75  Iowa,  550;  39  K  W.  Rep.  887;  Tenney  v.  Foote, 
4  Brad.  594;  95  111.  99;  Bradford  v.  Newell,  L.  R.  3;  C.  P. 
52;  Sievenright  v.  Archibald,  6  Eng.  Law  and  Equity,  286; 
Lee  Mining  Co.  v.  Omaha  Smelting  Co.  (Colo.),  26  Pac.  Rep, 
326;  Butler  v.  Thomson,  92  U.  S.  413, 
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The  contract  is  not  obnoxious  to  the  objection  that  it  is 
in  restraint  of  trade  or  promotive  of  monopoly,  as  it  is  simply 
for  the  output  of  certain  mines,  and  gives  exclusive  control 
for  a  limited  time  over  a  limited  territory,  and  without 
impairing  existing  contracts.  Live  Stock  Association  v. 
Levy,  54  N.  Y.  Sup.  Ct.  32;  Good  v.  Tucker  Co.  (N.  Y.),  24 
N.  E.  Rep.  15;  Newell  v.  Meyendorf  (Mont.),  23  Pac.  Rep. 
333;  Mueller  v.  Kleine,  27  111.  App.  473;  Western  Wooden- 
ware  Assoc.  V.  Stookey,  84  Mich.  70;  National  Ben.  Co.  v. 
Union  Hospital  Co.,  45  Minn.  272;  Chicago,  St.  Louis,  etc., 
Co.  V.  TuUman  Co.,  139  U.  S.  79;  Ilodge  v.  Sloan  (N.  Y.), 
17  N.  E.  Rep.  335;  Central  Shade  Roller  Co.  v.  Cushman, 
143  Mass.  353;  Smith's  Apjieal,  113  Pa.  St.  579;  Frazer  v. 
Frazer  Co.,  125  111.  147;  Mitchell  v.  Reynolds,  1  P.  Will- 
iams, 181;  Horner  v.  Neves,  7  Ring.  743;  Keith  v.  Ilirsch- 
berg  Optical  Co.,  48  Ark.  138;  Washburne  v.  Dosch,  68  Wis. 
436;  Greenhood  on  Public  Policy,  704^-715;  Richmond  v. 
Dubuque,  etc.,  Co.,  26  la.  191,  33  la.  18,  19  Wall.  584; 
Lake  Shore  Railway  Co.  v.  Richards,  126  111.  448. 

Appellee's  Brief,  Pakke  E.  Simmons,  Attorney. 

It  was  contended  that  while  the  contract  in  this  case  is 
apparently  in  the  ordinary  form  of  a  contract  of  sale  and 
purchase,  it  is  at  most  only  an  offer  to  sell;  for  the  agree- 
ment to  sell  the  output  of  his  mine,  on  the  part  of  appellee, 
for  a  definite  period  and  at  definite  price,  is  not  met  by  any 
agreement  to  buy,  on  the  part  of  ap])ellants,  and  hence  there 
is  no  mutuality  about  it.  Corcoran  v.  Lehigh  &  Franklin 
Coal  Co.,  28  N.  E.  Rep.  759;  37  111.  App.  580;  Osgood  v. 
Bauder,  76  Iowa  650;  Lee  Mining  Co.  v.  Omaha  Smelting 
Co.  (Cal.),  26  Pac.  Rep.  326. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellants  sued  the  appellee  in  assumpsit  for  a  breach 

of  the  following  agreement : 

"July  8,  1887. 

"  Know  all  men  by  these  presents :    This  memorandum 

of  an  agreement  entered  into  this  day  between  T.  L.  Si)ell- 
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man,  of  Danville,  Vermilion  county,  Illinois,  party  of  the 
first  pprFt,  and  F.  H.  McClure  &  Co.,  of  Chicago,  Cook 
county,  Illinois,  party  of  the  second  part,  witnesseth : 

The  said  party  of  the  first  part  agrees  to  sell  to  the  said 
party  of  the  second  part,  the  Inmp  coal  mined  at  the  mines 
of  the  said  party  of  the  first  part,  located  at  Grape  Creek, 
Vermilion  county,  Illinois,  at  the  rate  of  one  dollar  and 
ten  cents  ($1.10)  per  ton,  f.  o.  b.  coal  cars  at  Grape  Creek, 
Illinois,  till  April  1,  1888.  The  said  lump  coal  to  be  well 
cleaned  and  screened,  and  in  every  way  kept  up  to  the  stand- 
ard of  the  coal  mined  by  the  said  party  of  the  first  part. 

And  the  said  party  of  the  iSrst  part  furthermore  agrees 
to  sell  to  the  said  party  of  the  second  part,  the  mixed  coal 
run  through  an  (Ij^)  inph  and  an  eighth  screen  at  the  rate  of 
twenty-two  and  one-half  (22 J)  cents  per  ton,  f.  o.  b.  cars  at 
Grape  Creek  till  April  1,  1888. 

The  said  party  of  the  first  part  agrees  to  give  the  said 
party  of  the  second  part  the  exclusive  control  of  his  coal  in 
Chicago,  and  the  country  tributary  to  Chicago,  till  April  1, 
1888,  it  being  expressly  understood  that  this  agreement  is 
not  to  interfere  with  any  existing  contract  that  the  said  party 
of  the  first  part  may  now  have. 

The  said  party  of  the  first  part  hereby  agrees  not  to  make 
any  future  contracts  that  would  interfere  w^ith  the  rights  of 
the  said  party  of  the  second  part,  and  it  is  agreed  that  all 
sales  made  by  the  said  party  of  the  first  part,  and  the  said 
party  of  the  second  part,  are  subject  to  mutual  agreement. 

The  said  party  of  the  second  part  agrees  to  use  their  best 
efforts  toward  the  disposal  of  the  output  of  the  mines  of 
the  party  of  the  first  part,  and  not  handle  any  other  Illinois 
coal  where  the  coal  of  the  said  party  of  the  first  part  can 
be  sold,  until  the  limit  of  the  production  of  the  mines  of  the 
said  party  of  the  first  part  shall  have  been  reached. 

In  case  of  a  strike  among  the  men,  unless  caused  by  an 
arbitrary  reduction  of  wages,  or  other  action  by  said  party 
of  the  first  part,  not  consistent  with  the  carrying  out  of 
this  contract  in  good  faith,  this  contract  will  be  considered 
null  and  void  during  the  continuance  of  the  strike. 
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Payments  to  be  made  on  the  fifteenth  of  the  month  for 
all  coal  delivered  during  previous  month. 

T.  L.  Spellmaw, 

F.  H.  McClure  &  Co." 

When  the  contract  ivas  offered  in  evidence,  the  court  sus- 
tained an  objection  to  it,  and  instructed  the  jury  to  find  for 
the  defendant,  appellee  here. 

This  action  of  the  court  was  based  upon  the  assumption 
that  the  law,  first  laid  down  in  this  State  in  Schneider  v. 
Turner,  27  111.  App.  220,  and  followed  in  many  cases  since, 
(Locke  v.  Towler,  41  111.  App.  66^)  governed  this  case. 

That  was  a  mistake.  The  appellee  was  bound  by  his  con- 
tract to  deliver  to  the  appellants  all  the  coal  of  his  mines, 
not  required  to  fill  previous  contracts,  that  the  appellants 
might  be  able  to  dispose  of,  and  the  appellants  were  also 
bound  to  use  their  best  efforts  to  dispose  of  the  w^hole  of  it, 
not  required  to  fill  previous  contracts. 

Nothing  of  privilege  was  left  to  either  party. 
-   A  contingency,  not  left  to  the  volition  of  the  purchaser, 
as  to  the  quantity  to  be  taken,  does  not  prevent  the  contract 
being  valid  as  to  the  quantity  that  the  happening  of  the 
contingency  may  require. 

If  the  appellee  had  sued  the  appellants  for  not  taking 
coal,  it  would  have  been  no  answer  that  they  did  not  want 
it,  unless  they  coupled  with  that  their  inability  to  dispose  of 
it  by  using  their  best  efforts.  Their  best  efforts  would  then 
be  in  issue;  and  whether  gain  or  loss  would  be  the  result, 
was  a  risk  the  appellants  had  taken  upon  themselves,  as 
effectually  as  if  they  had  contracted  absolutely  for  the  whole 
output  at  a  fixed  price. 

The  judgment  is  reversed  and  the  cause  remanded. 


Frankel  t.  Stern. 


1.  Judgments — Separate  Suits  Against  Maker  and  Grantor^ Satis- 
faction of  One  Judgment  Satisfies  the  Other. — ^F.  held  a  note  against  J. 
upon  which  D.  was  a  fi:iiaraiitor.  He  commenced  separate  suits  against 
each  and  recovered  judgment  in  each  case.    J. ,  the  maker  of  the  note, 
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paid  the  judgment  against  him,  when  Di  applied  to  the  court  to  have 
satisfaction  entered  upon  the  judgment  against  him,  but  was  required 
to  pay  the  costs  of  the  suit  before  it  was  done. 

2.  JuDGMBNTS^Audita  Quereta-^Actions  Against  Different  Parties 
for  the  Same  Cause — Satisfaction  Against  One^-Poicer  of  the  Court  to 
Satisfy  Judgment^  etc. — Where  a  person  held  a  note  against  two  persons, 
one  of  whom  was  the  maker  and  the  other  the  guarantor,  he  brought  sepa- 
rate suits  against  each,  in  which  unjust  defenses  were  made  to  a  portion 
of  the  note.  Rather  than  incur  the  delay  and  risk  of  solvency,  he  took 
judgment  in  each  case  for  the  amount  of  his  note,  less  the  amount  of 
the  alleged  defense.  The  maker  paid  the  judgment  against  him,  when 
the  guarantor  applied  to  the  court  for  satisfaction  of  the  judgment 
entered  against  him.  The  plaintiff  insisted  upon  the  application  that 
the  court  ought  to  inquire  whether  equitably  he  was  not  entitled  to  a 
larger  judgment,  and  on  finding  that  he  was,  require  payment  of  the  ex- 
cess b^ore  entering  satisfaction.  It  tvas  heldy  that  the  court  could  not 
be  required  to  go  behind  the  voluntary  act  of  the  parties  and  inquire 
whether,  for  some  real  or  supposed  advantage,  he  had  not  forborne  to 
enforce  his  rights. 

Hemorandnm. — Assumpsit  on  promissory  note.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brentano,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1892.  Opinion  filed 
February  14,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Moran,  Kraus,  Mayer  &  Stein, 

Attorneys. 

Appellants  contended  that  the  court  ought  to  have  in- 
quired whether  in  equity  they  were  not  entitled  to  a  large 
judgment. 

A  motion  for  satisfaction  of  a  judgment  is  an  equitable 
remedy  and  disposed  of  upon  equitable  principles,  and  there- 
fore the  motion  should  have  been  denied. 

According  to  the  modern  practice  in  some  jurisdictions, 
the  summary  motion  to  order  entry  of  satisfaction  of  the 
judgment  where  there  is  no  contest  as  to  the  facts  has  taken 
the  place  of  the  old  writ  of  audita  querela  (which  was  in 
the  nature  of  an  equitable  writ),  but  in  both  cases  the  rem- 
edy is  applied  upon  equitable  principles. 

Blackstone,  in  his  3d  book,  p.  405,  thus  declares  the  law: 
^^ Audita  (luerela  is  where  a  defendant  against  whom  judg- 
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ment  is  recovered,  and  who  is  therefore  in  danger  of  execu- 
tion, or  perhaps  actually  in  execution,  piay  be  relieved  upon 
good  matter  of  discharge  which  has  happened  since  the 
judgment;  as,  if  the  plaintiff  hath  given  him  a  general 
release;  or  if  the  defendant  hath  paid  the  debt  to  the  plaintifif 
without  procuring  satisfaction  to  be  entered  on  the  record. 
In  these  and  the  like  cases,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of  plead- 
ing it  (either  at  the  beginning  of  the  suit  or  pvis  darrein 
continvance^  which,  as  was  shown  in  a  former  chapter,  must 
always  be  before  judgment),  an  audita  querela  lies,  m  the 
nature  of  a  hill  in  equity,  to  be  relieved  against  the  oppres- 
sion of  the  plaintiff.  It  is  a  w^rit  directed  to  the  court, 
stating  that  the  complaint  of  the  defendant  hath  been  heard, 
audita  querela  defendentis,  and  then,  setting  out  the  matter 
of  the  complaint,  it  at  length  enjoins  the  court  to  call  the 
parties  before  them,  and,  having  heaixl  their  allegations  and 
proofs,  to  cause  justice  to  be  done  between  them.  *  *  * 
It  is  a  writ  of  a  most  remedial  nature,  and  seems  to  have 
been  invented  lest,  in  any  case,  there  should  be  an  oppressive 
defect  of  justice,  where  a  party  who  hath  a  good  defense  is 
too  late  to  make  it  in  the  ordinary  forms  of  law.  But  the 
indulgence  now  shown  by  the  courts  in  granting  a  summary 
relief  upon  motion,  m  cases  of  such  evident  oppression,  has 
almost  rendered  useless  the  writ  of  audita  querela  and  driven 
it  quite  out  of  practice."    (The  italics  are  ours.) 

Freeman  on  Judgments,  Sec.  95,  speaking  of  the  writ  of 
audita  querela,  says  that  the  proceeding  by  this  w^rit  "  is 
said  to  have  commenced  about  the  tenth  year  of  the  reign 
of  Edward  the  Third.  It  gradually  gave  way  in  England 
to  the  more  simple  and  equally  efficient  remedy  by  motion. 
It  is,  notwithstanding,  still  used  in  some  of  the  United 
States.  *  *  *  The  original  puq^ose  of  the  writ,  and  the 
one  to  which  it  is  generally  confined,  is  that  of  relieving 
the  party  of  the  wrongful  acts  of  his  adversary  and  of  per- 
mitting him  to  show  any  matter  of  discharge  which  may 
have  occurred  since  the  rendition  of  the  judgment.  It  is  in 
the  nature  of  a  bill  in  equity,  and  w^as  invented,  says  Black- 
stone,  *  lest  in  any  case  there  should  be  an  oppressive  defect 
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of  justice,  where  a  party  who  had  a  good  defense  is  too  late 
to  make  it  in  the  ordinary  forms  of  law.'  It  is  a  judicial 
writ,  founded  upon  the  record  and  directed  to  the  court, 
where  the  record  remains.  It  has  the  usual  incidents  of  a 
regular  suit,  with  its  issues  of  law  and  of  fact,  its  trial  and 
judgment,  and  the  persotis  whose  judgment  is  sought  to  be 
vacated  must  be  made  parties  and  given  notice.  *  *  * 
It  is  the  proper  remedy  when  two  judgments  have  been  ren- 
dered on  the  same  cause  of  action  and  one  of  them  is  paid 
(citing  Browne  v.  Joy,  9  Johns.  221).  *  *  *  As  a  gen- 
eral rule,  wherever  audita  querela  would  lie  at  common  law, 
relief  may  now  be  obtained  on  motion,  but  perhaps  in  some 
of  the  States  and  in  England,  if  the  right  to  relief  is  gone, 
or  if  the  facts  of  the  case  are  disputed,  the  party  moving 
may  be  compelled  to  have  recourse  to  this  writ." 

See  also  Anderson's  Dictionary  of  Law,  Audita  Querela, 
p.  95;  1  Am.  &  Eng.  End.  of  Law,  p.  1003;  Williams  v.  Rob- 
erts, 8  Hare,  315;  People  v.  Bamett,  91  111.  429;  Staniford 
V.  Barry,  1  Aikins,  321,  S.  C,  15  Am.  Dec.  692;  Spaflford  v. 
Jamesville,  15  Wis.  475;  Cooley  v.  Gregory,  16  Wis.  303. 

It  is  also  said  to  be  in  the  nature  of  an  equitable  suit,  in 
which  the  equitable  rights  of  the  parties  will  be  regarded. 
Citing  Lovejoy  v.  Webber,  10  Mass.  103;  Waddington  v. 
Bredenbergh,  2  Johns.  Cases  227;  3  Blackst.  Com.  406; 
Lord  Holt,  in  the  early  case  of  Wickett  v.  Creamer,  1 
Salk.  264  (S.  C.  Ld.  Raym.  439),  holding  that  the  court 
would  relieve  a  party  upon  motion,  unless  the  ground  of 
his  application  was  a  release  of  some  such  matter  of  fact  a« 
was  proper  to  be  tried.  The  same  rule  was  applied  in  an 
early  case  in  New  York— Wardell  v.  Eden,  2  Johns.  Cases, 
258.  And  since  the  motion  has  taken  the  place  of  the  au- 
dita querela  altogether,  it  would  seem  that  tlie  same 
mode  of  trial  ought  still  to  prevail;  and  such  we  find  to  be 
the  practice. 

Appellee's  Brief,  Smith,  Knight  &  Wagner,  Attorneys. 

The  motion  to  satisfy  a  judgment  has  not  superseded  the 
writ  of  audita  querela.    It  is  rather  a  concurrent  remedy. 
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Lovejoy  v.  Weber,  10  Mass.  101;  Emery  v.  Patton,  9  Phila. 
125;  Williams  v.  Eoberts,  8  Ilare,  315. 

But  there  must  of  necessity  be  some  facts  considered  on 
such  a  motion.  And  since  the  motion  and  a  writ  of  avdiia 
querela  attain  the  same  end  in  the  same  court,  the  facts 
which  would  sustain  the  one  would,  as  a  matter  of  course, 
sustain  the  other. 

What  facts,  then,  can  be  inquired  into  under  a  writ  of 
audita  querela  f  It  is  not,  as  is  claimed  by  appellants,  an 
equitable  remedy,  but  "  it  is  a  well  known  writ  of  the  ancient 
common  law."  People  v.  Barnett,  91  111.  429.  "  It  is  a  com- 
mon law  writ  issuing  out  of  a  common  law  court.  ♦  ♦  * 
There  is  no  such  process  in  chancery,  nor  is  there  any  need 
for  such."     Garfield  v.  University,  10  Vt.  530. 

But  only  such  facts  can  be  considered  under  a  writ  of 
audita  querela  as  are  "  good  matters  of  discharge,  which 
have  happened  since  the  judgment,  *  *  *  or  where  the 
defendant  had  good  matter  to  plead,  but  has  had  no  oppor- 
tunity of  pleading  it.  Blackstone's  Cora.  3d  Book,  p.  405; 
Freeman  on  Judgments,  Sec.  95;  Lovejoy  v.  Webber,  10 
Mass.  103. 

Therefore,  all  those  things  which  happened  before  judg- 
ment, and  which  were  known  to  both  parties,  and  which 
they  had  ample  opportunity  to  plead,  ca^i  not  be  inquired 
into  either  by  the  writ  of  audita  querela  or  by  a  motion  for 
satisfaction. 

Where  two  separate  judgments  are  recovered  on  the  same 
demand,  but  against  diflferent  defendants,  and  the  plaintiff 
accepts  satisfaction  from  one,  so  far  as  the  plaintiff  is  con- 
cerned, he  must  satisfy  both.  Freeman  on  Judgments,  467; 
First  Nat'l  Bank  v.  Indianapolis,  45  Ind.  5;  Shennan  v.  Bret, 
7  Wis.  139;  Craft  v.  Merrill  14  N.  Y.  456;  Cox  v.  Smith, 
10  Or.  418;  Bronson's  Appeal,  101  Pa.  Stat.  466. 

There  is  but  one  demand  on  this  note,  although  the  liar 
bility  of  the  principal  debtor  and  the  guarantor  are  different. 
The  creditor  may  have  two  judgments,  but  he  can  have  but 
one  satisfaction.  They  are  in  a  measure  joint  judgment 
debtors,  and  a  satisfaction  of  the  debt  by  one  satisfies  as  to 
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the  other.    Eussell  v.   Hugunin,   1  Scam.  562j  Morris  v. 
Thomas,  17  lU.  114. 

Opinion  op  the  Court,  Gary,  P.  J. 

Taking  the  view  of  the  facts  most  favorable  to  the  appel- 
lants, they  had  a  note  for  $1,221.47,  made  by  Jose  Stern, 
and  guaranteed  by  the  appellee. 

Ap})ellants  commenced  against  Jose  one  suit,  and  Daniel 
another. 

They  put  unjust  defenses  in  each  stiit  to  the  extent  of 
$300,  and  rather  than  incur  the  delay  and  risk  of  solvency, 
the  appellants  took  judgment  in  each  case  for  $921.47. 

Jose  has  paid  the  judgment  against  him,  and  the  appellee 
applied  to  the  court  to  have  satisfaction  entered  upon  the 
judgment  against  him. 

The  court  ordered  it,  and  the  appellants  say  that  upon 
such  an  application,  the  court  ought  to  inquire  whether 
equitably  the  appellants  were  not  entitled  to  a  larger  judg- 
ment, and  on  finding  that  they  were,  require  the  payment  of 
the  excess  before  entering  satisfaction. 

That  the  appellants  having  judgments  against  both  the 
maker  and  guarantor  of  a  note,  would  be  liable  in  some 
form  of  action  for  damages  if  they  caused  a  levy  upon  the 
property  of  the  guarantor  after  the  judgment  against  the 
maker  had  been  paid,  must  be  conceded.  Cooley  on  Torts 
2d  Ed.,  220. 

No  use  can  with  impunity  be  made  of  the  judgment. 
Why  then  should  the  court  be  required  to  go  behind  the 
voluntary  act  of  the  party  and  inquire  whether  for  some 
real  or  supposed  advantage,  he  had  not  forborne  to  enforce 
his  rights  ? 

Inadvertently  the  court  did  not  require  the  appellee  to  pay 
the  costs  in  the  suit  against  him,  before  entering  satisfaction. 
For  that  error  the  order  entering  satisfaction  is  reversed  and 
the  cause  remanded,  with  directions  to  require  those  costs  to 
be  paid  as  a  condition  precedent  to  the  order. 
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'~-~  Johnson  et  aL  r.  Miller  et  al. 

1.  Judgments  and  Decrees.— The  judgments  and  decrees  must,  if  of 
any  effect,  be  first  upon  or  concerning  a  subject  over  which  the  court  has 
jurisdiction;  if  the  judgment  be  more  than  a  proceeding  in  rem,  that  is, 
if  it  fasten  an  obligation  upon  a  person,  in  other  words,  be  in  personam, 
then  the  court  must  have  had,  when  pronouncing  such  judgment,  juris- 
diction of  the  person  against  whom  the  judgment  is. 

2.  Judgments — Decrees— Personal  Decrees  for  the  Payment  of  Money,  — 
The  rendering  of  personal  decrees  for  the  payment  of  money  due  because 
of  contractual  relations,  is  not  so  foreign  to  the  jurisdiction  and  prac- 
tice of  a  court  of  equity  that  such  decree  is  void;  on  the  contrary,  such 
decrees  have  often  been  held  justified  by  the  circumstances  which  called 
for  them,  and  upheld  by  the  courts  of  last  resort. 

8.  Judgments  and  Decrees—  Test  of  Jurisdiction,— lihe  test  of  juris- 
diction is,  whether  the  tribunal  had  power  to  enter  upon  the  inquiry,  not 
whether  its  methods  were  regular,  its  findings  right,  or  its  conclusions 
in  accordance  with  the  law. 

4.  Courts — Power  arid  Jurisdiction, — ^A  court  can  not  act  sua  sponte; 
some  party  must  in  some  way  call  upon  it  to  act,  but  the  power  of  a 
court  of  superior  and  general  jurisdiction  to  pronounce  judgment, 
when  proceeding  according  to  the  course  of  the  common  law,  does  not 
necessarily  depend  upon  the  existence  or  the  filing  of  written  pleadings 
by  the  parties. 

5.  Pleading-^ AfufuoZ  Altercations  of  the  Parties. — Pleadings  are  tb -^ 
mutual  altercations  of  the  parties;  formerly  they  were  usually  put  in  by 
their  counsel  ore  ten^vs  or  viva  voce, 

6.  Judgment  and  Decrees— £««cnfiato  of  the  Record — Collateral 
Attack.— The  essential  thing  to  be  shown  by  the  judgment  record,  is  the 
bringing  or  coming  of  the  parties  before  the  court,  and  the  hearing  and 
determination  by  the  court  of  the  matter  concerning  which  it  is  called 
upon  to  act.  In  determining  what  this  matter  is,  if  it  can  be  gathered 
from  the  allegations  either  directly  or  inf erentially  that  the  relief  granted 
or  denied,  was  sought,  or  that  the  party  was  entitled  thereto,  the  judg- 
ment will  be  shielded  from  collateral  attack. 

7.  Judgment  and  Decrees— i)e/eci«  in  the  Petition. — A  judgment  is 
never  void  for  defects  in  a  petition  which  is  amendable. 

8.  Judgment  and  Decrees — Presumption  in  Favor,  —Every  presump- 
tion is  in  favor  of  the  judgment  of  a  court  of  superior  jurisdiction  pro- 
ceeding within  the  scope  of  its  general  powders. 

0.  Judgments  and  Decrees— CoZ/afcr-aZ  Attack— Burden  of  Proof, 
— He  who  collaterally  assails  such  a  judgment  must  show  a  want  of 
jurisdiction. 

10.  Creditor's  Bill — Power  to  Maintain — Remedy  at  Lau\  etc, — 
Where  a  person  held  as  secm*ity  for  a  debt  certain  warehouse  receipts,  the 
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goods  called  for  by  which  he  could  not  obtain,  because  the  court  had  en- 
joined the  warehouse  keeper  from  delivering  them,  and,  therefore,  to 
obtain  them,  such  person  gave  a  bond  required  by  the  court  conditioned 
that  he  would  account  for  their  value,  it  was  claimed  that,  by  reason  of 
his  holding  these  receipts,  he  had  not  exhausted  his  security  and  could 
not  maintain  a  creditor's  bill,  etc.  It  was  held  that  the  permission  to 
take  the  goods  upon  giving  bond  to  account  for  tlieir  value  was  in  no 
sense  giving  him  an  opportunity  to  avail  himself  of  his  security;  it  was 
merely  constituting  him  a  trustee  or  a  receiver,  acting  under  the  leave 
of  the  court. 

11.  Practice  in  Chancery— H^airer  of  Objection.— The  objection  to 
the  jurisdiction  of  a  court  of  chancery  to  maintam  a  creditor's  bill  upon 
the  groimd  that  the  complainants  have  not  exhausted  their  remedy  at 
law,  must  be  made  at  the  earliest  possible  moment  or  it  will  be  waived. 

12.  Chancery— lie  nsiy  at  Law,  etc. — Waiver. — ^The  objection  that  a 
complainant  has  a  remedy  at  law,  has  frequently  been  held  may  be 
w^aived  by  a  failure  to  insist  upon  the  same  in  the  answer,  or  by  conduct 
inconsistent  with  an  insistence  upon  such  objection. 

13.  Courts — Notice  of  the  Contents  of  an  Answer. — A  court  of  chan- 
cery has  no  knowledge  of  what  is  in  an  answer  until  its  attention  is 
called  thereto. 

14.  Decrees  and  Order — Modem  Forms. — The  modem  rule  as  to  the 
form  of  decrees  is  that  the  terms  "decreed,"  "resolved."  "ordered," 
"judgment  rendered,"  etc.,  are  fully  equivalent  to  original  technical 
terms,  provided  the  entry  shows  an  actual  giving  of  judgment  and  exhibits 
what  is  required  to  be  specified  with  clearness  and  precision, 

15.  Chancery — Ride  as  to  Parties  Litigant.— In  equity  it  is  tlie  right 
of  each  to  insist  that  the  real  parties  in  interest  shall  be  made  parties  to 
the  suit,  and  that  those  having  no  interest  or  title  in  its  subject-matter 
be  dismissed  therefrom. 

Memorandum. — Creditor's  bill.  Appeal  from  the  Circuit  Court  of 
Cook  County;  theHon.  LoRiN  C.  Collins,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  \1892.    Opinion  filed  February  1, 1893. 

Statement  of  the  Case, 

The  brothers,  Simon,  Kudolph  and  Joseph  Deimel,  co- 
partners, under  the  firm  name  and  style  of  R.  Deimel  &  Bros., 
were  engaged  in  the  furniture  business  in  Chicago  for 
some  years  prior  to  January  6,  1890,  and  during  the  four 
years  immediately  preceding  that  date  they  also  had  a 
branch  store  in  the  city  of  New  York,  which  was  in  charge  of 
Simon  Deimel. 

On  the  last  mentioned .  date,  said  Simon  Deimel  filed  a 
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bill  in  the  Circuit  Court  of  Cook  County,  against  his  co- 
partners, Rudolph  and  Joseph,  in  which  he  alleged  the 
insolvency  of  the  partnership,  that  his  co-partners  had  over- 
drawn their  accounts,  and  sought  the  dissolution  of  the 
partnership,  and  as  incidental  thereto,  the  appointment  of  a 
receiver  to  take  charge  of  the  assets  and  distribute  the  same 
among  the  creditors. 

Immediately  upon  the  filing  of  this  bill,  Rudolph  and 
Joseph  Deimel  voluntarily  appeared  without  service,  and 
filed  their  answers,  in  which  they  admitted  all  the  allega- 
tions of  the  bill,  except  that  they  had  overdrawn  their 
accounts,  and  upon  consent  of  complainant  and  defendants 
to  said  bill,  Frank  A.  Helmer  was  on  said  date  appointed 
receiver  of  said  partnership,  with  the  usual  powers  of  a 
receiver  in  chancery. 

On  January  16th,  after  he  had  taken  possession  of  a  por- 
tion of  the  assets  of  said  firm,  and  after  there  had  been  a 
reference  to  a  master  in  chancery  to  take  proofs  of  claims, 
the  said  Frank  A.  Helmer  resigned  as  such  receiver,  and 
Thomas  Parker,  Jr.,  was  appointed  his  successor. 

The  reference  to  the  master  directed  him  to  state  an  ac- 
count and  receive  proofs  of  claims. 

In  pursuance  of  the  order  to  make  proof  of  claims,  Julius 
Schmits  and  the  American  Oak  Leather  Company,  filed  with 
the  master  their  claims  against  the  estate  and  made  proof 
thereof.  Whereupon  the  master  reported  in  favor  of  the 
allowance  of  the  claims,  and  that  he  found  due  and  owing 
to  claimant,  Julius  Schmits,  from  the  firm  of  R.  Deimel  & 
Bros,  and  the  individual  members  composing  said  firm,  the 
sum  of  $7,967.65,  and  that  there  was  due  and  owing  to  the 
American  Oak  Leather  Company  from  the  said  firm  of  R. 
Deimel  &  Bros,  and  the  individual  members  composing 
said  firm  the  sum  of  $383.10.  After  these  reports  had  been 
filed  in  the  Circuit  Court,  solicitors  for  complainant  and 
defendants  in  said  bill  filed  exceptions  thereto.  These  ex- 
ceptions were  stricken  from  the  files  because  no  exceptions 
had  been  filed  before  the  master.  Of  the  hearing  had 
before  the  master,  at  which  the  evidence  in  support  of  these 
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claims  Avas  heard,  the  sohcitors  for  complainants  and  defend- 
ants were  given  and  had  due  notice. 

After  the  exceptions  filed  to  the  reports  of  the  master 
had  been  stricken  from  the  files,  and  upon  notice  to  the 
solicitors  for  the  parties  to  said  bill,  the  court  confirmed  the 
reports  of  the  master,  and  upon  the  report  on  claim  in  favor 
of  Julius  Schmits  awarded  a  decree  against  the  firm  of  K. 
Deimel  &  Bros.,  and  the  individual  members  composing  said 
firm,  on  the  sum  of  $7,967.65,  and  ordered  that  said  Julius 
Schmits  have  execution  therefor.  And  upon  the  report  on 
claim  in  favor  of  said  American  Oak  Leather  Company,  the 
court  awarded  a  decree  in  favor  of  said  claimant  and  against 
the  firm  of  D.  Deimel  &  Bros,  and  the  individual  members 
composing  said  firm,  in  the  sum  of  $383.10,  and  ordered 
that  said  American  Oak  Leather  Company  have  execution 
therefor. 

Upon  the  same  day  that  these  decrees  were  entered  in  the 
Circuit  Court,  William  11.  Johnson,  holding  a  judgment  note 
against  the  firm  of  R.  Deimel  &  Bros,  for  the  sum  of  $9,000, 
had  judgment  confessed  thereon  in  the  sum  of  $9,312  against 
said  Simon,  Eudolph  and  Joseph  Deimel. 

Executions  were  issued  upon  these  decrees  and  upon  the 
judgment  in  favor  of  William  H.  Johnson,  and  placed  in 
the  hands  of  the  sheriff  of  Cook  Countv,  to  be  made  in  due 
form  of  law.  These  executions  were  thereafter  returned  by 
said  sheriff  wholly  unsatisfied. 

Upon  these  executions  being  returned  unsatisfied,  the  said 
Schmits  and  the  said  American  Oak  Leather  Company  and 
said  Johnson  joined  in  a  creditor's  bill,  making  principal 
defendants  thereto,  Rudolph  Deimel,  Simon  Deimel  and 
Joseph  Deimel,  with  whom  were  joined  as  associate  defend- 
ants^ Herman  Schaffner,  Abraham  G.  Becker,  Ignatz  Deimel, 
Anna  Deimel,  and  numerous  other  parties  named  in  said 
bill  and  who  are  charged  with  having  been  parties  to  frauds 
alleged  to  have  been  practiced  by  the  said  principal  defend- 
ants, and  having  particijmted  in  the  fruits  thereof.  The 
'  bill  contains  numerous  and  specific  charges  of  fraud  and 
seeks  the  relief  usually  obtained  under  a  creditor's  bill.    This 
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bill  was  filed  in  the  Circuit  Court,  and  after  the  filing  there- 
of an  order  was  made  extending  the  receivership  created 
under  the  bill  of  Deimel  v.  Deimel,  to  this  bill. 

Answers  were  ultimatelv  filed  bv  all  of  the  defendants  to 
said  bill,  except  Simon  Deimel  and  Anna  Deimel  (mother  of 
said  partners),  whose  defaults  were  taken  and  entered  of 
record. 

Immediately  upon  the  filing  (February  6,  1890,)  of  this 
bill,  there  was  a  reference  to  a  master  and  the  taking  of 
testimony  thereunder  was  commenced  and  prosecuted  until 
the  22d  day  of  September,  1891,  at  which  time  the  case  came 
on  for  final  hearing. 

On  the  7th  day  of  July,  1892,  the  court  dismissed  the  bill 
as  to  each  of  said  complainants  for  w^ant  of  jurisdiction. 
From  that  decree  the  appeal  herein  is  taken. 

Appellants'  Brief,  Moean,  Kraus  &  Mater,  Attorneys  for 
William  H.  Johnson  et  al.,  and  George  W.  Kret- 

ZINGER  FOR  ThOMAS    PaRKER,  Jr.,  ReCEIVER. 

It  was  insisted  that  the  remedy  by  creditor's  bill  had  its 
ori^rin  in  the  narrowness  of  the  common  law  remedy  by  writs 
of  execution.  This  suit  proceeds,  not  for  the  purj>ose  of  ad- 
judicating a  contested  claim,  but  rather  for  the  purpose  of 
compelling  satisfaction  of  a  claim  already  adjudicated,  and 
for  the  satisfaction  of  which  the  remedies  afforded  at  law 
have  been  found  to  be  inadequate.  The  remedy  is  given 
when  the  creditor,  having  reduced  his  claim  to  judgment, 
had  execution  issued  thereon  which  has  been  returned  un- 
satisfied, and  there  exist  assets  which  in  equity  ought  to  be 
applied  to  the  satisfaction  of  the  judgment,  and  which  can 
not  be  reached  by  execution.  In  short,  a  creditor's  bill  is  a 
mode  of  execution  made  effective  through  the  courts  of 
equity;  it  is  a  continuation  of  the  former  controversy,  only 
so  far  as  the  fruits  of  the  judgment  are  concerned.  Sec.  49, 
Chancery  Practice,  1  Starr  &  Curtis,  414;  3  Pomeroy's 
Equity  Jurisprudence,  2d  Ed.,  Sec.  1415;  Beach  on  Modem 
Equity  Jurisprudence,  Sec.  883;  Hatch  v.  Door  et  al.,  4  Mc- 
Lean, 112;  Tilford  v.  Burnham,  7  Dana  (Ky.)j  HO;  Miller 
V.  Sherry,  2  Wall.  249. 
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When  the  creditor  has  reduced  his  claim  to  judgment,  the 
judgment  is  conclusive  as  between  the  parties,  save  when 
attacked  on  the  ground  of  want  of  jurisdiction  in  the  court 
pronouncing  the  judgment,  or  fraud  practiced  by  the  success- 
ful party  in  procuring  the  judgment.  Black  on  Judgments, 
Vol.  1,  Sec.  245;  Paul  v.  Smith,  82  Ky.  451;  Harris  v.  Lester, 
80  111.  307. 

**  Where  a  judgment  of  a  court  which  has  jurisdiction  of 
the  subject-matter  and  of  the  parties,  is  either  erroneous  or 
irregularly  entered,  but  stands  unreversed  and  unvacated, 
and  with  no  attempt  made  to  supersede,  alter,  or  in  any  way 
reform  it,  it  would  seem  clear  on  principle  that  an  execution 
issued  on  it  can  not  be  quashed  on  the  ground  of  error  or  in- 
formality." Black  on  Judgments,  Sec.  253;  Krug  v.  Davis, 
85  Ind.  309. 

If  the  debtors  owe  the  amount  for  which  judgment  was 
rendered,  the  judgment  will  not  be  set  aside  at  the  instance 
of  the  judgment  debtors,  or  of  a  stranger.  If  the  parties  to 
the  judgmeni  are  satisfied  with  it  no  outside  person  will  be 
permitted  to  intermeddle  with  it  unless  the  judgment  is  col- 
lusive and  without  adequate  consideration.  Martin  v.  Judd, 
60  111.  78;  Hier  v.  Kauffman,  134  111.  215,  225,  220;  Black 
on  Judgments,  Vol,  1,  Sec.  260,  et  8eq,\  Freeman  on  Judg- 
ments, Sec.  512;  Freydendal  v.  Baldwin,  103  111.  325;  Adams 
V.  Arnold,  86  111.  185;  Stone  v.  Towne,  91  U.  S.  341. 

It  follows  that  a  judgment  obtained  without  fraud  or  col- 
lusion, and  which  concludes  the  debtor,  whether  rendered 
upon  default  by  confession  or  after  contestation,  is,  upon  all 
questions  affecting  the  title  to  the  debtor's  property,  con- 
clusive evidence  against  his  creditors,  to  establish,  first,  the 
relation  of  debtor  and  creditor  between  the  parties  to  the 
judgment,  and  secondly,  the  amount  of  the  indebtedness. 
Wait  on  Fraudulent  Conveyances  and  Creditor's  Bills,  2d  Ed. 
Sec.  74,  and  cases  cited;  Dewey  v.  Moyer,  9  Hun,  473. 

Whether  a  decree  is  erroneous  is  not  a  legitimate  inquiry 
in  a  suit  brought  for  its  enforcement.  That  matter  can  be 
only  investigated  and  determined  by  a  court  having  a  revis- 
ory jurisdiction.    Milne  v.  Buskirk,  9  Iowa  558;  Black  on 

Vol.  la 
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Judgments,  Sec.  261;  Swiggart  v.  Ilarber,  4  Scam.  364;  Lano 
V.  Bommelman,  17  111.  95;  Wales  v.  Bogue,  31  111.  464;  Mc- 
Bane  v.  The  People,  50  111.  503;  Chase  v.  (!)hristianson,  41 
Cal.  253;  Paul  v.  Smith,  82  Ky.  441);  Ilempsteiul  v.  Humph- 
rey, 3S  111.  90;  Rising  v.  Brainerd,  36  Id.  79;  Condon  v. 
Beese,  86  Id.  159;  Gibboney  v.  Gibboney,  2  Brad.  322; 
Heeney  v.  Alcock,  9  Id.  431. 

Appellees'  Brief,  Rosenthal,  Gregory,  Booth  &  Hablan, 

SCHAFFNEB,   AND    BeCKER,    ATTORNEYS. 

The  right  of  any  individual,  or  partnership,  although  in- 
solvent, to  make  a  preference  among  its  cre<litors,  has  never 
been  questioned  in  this  State.  Waddams  v.  Humphrey,  22 
111.  661;  Cooi)er  v.  MoClure,  16  111.  435;  Bowden  v.  Bow- 
den,  75  111.  143;  Morgan  v.  Freydendall,  10  Brad  well,  106; 
Francis  v.  Rankin,  84  111.  169;  Williams  v.  Gait,  95  111.  172; 
Frank  v.  Welch,  89  111.  38;  Home  National  Bank  v.  Sanchez, 
131  111.  35;  Bump  on  Fraudulent  Conveyances,  Sees.  178  to 
182.  • 

The  courts  will  sometimes  set  aside  a  transaction  on  the 
ground  of  inadequacy  of  the  consideration,  but  only  where 
the  discrepancy  is  gross.  It  is  a  very  difficult  task  to  im- 
peach a  consideration  on  the  ground  of  inadequacy,  and 
involves  not  only  the  strictest  proof  of  the  inadequacy  itself, 
but  also  of  an  element  of  bad  faith.  Jenkins  v.  Einstein, 
4  Biss.  128;  Morgan  v.  Dunton,  40  111.  196;  Bump  on 
Fraud.  Conveyances,  206;  Waterman  v.  Donaldson,  43 
111.  29. 

Nothing  is  better  settled  in  the  law  than  that  if  there  is 
any  presumption  at  all,  it  is  in  favor  of  the  straight- 
forwardness and  uprightness  of  every  transaction;  that 
fraud  must  be  proven  always  affirmatively,  like  any  other 
fact,  and  can  not  be  established  or  presumed  from  mere  sus- 
picion. It  is  true  it  may  be  shown  by  circumstances,  but 
under  no  circumstances  except  where  the  evidence  is  clear 
and  cogent,  and  when  the  inference  therefrom  is  natural 
and  irresistible.  Blow  v.  Gage,  44  111.  208;  Shinn  v.  Shinn, 
95  111.  477;  Brown  v.  Bierman,  24  111.  App.  574;  Schroeder 
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V.  Walsh,  120   m.   403;  Wright  v.  Grover,  27  111.  426;  Bul- 
ock  V.  Narrott,  49  111.  62. 

Pence  &  Carpenter,  for  the  executors  of  Leopold  Miller, 
deceased,  and  Struss  Brothers. 

Opinion  of  the  Court,  Waterman,  J. 

The  question  presented  to  this  court,  is,  had  the  Circuit 
Court  jurisdiction  to  hear  and  determine  as  to  the  matters 
and  things  set  forth  and  alleged  in  the  bill  filed  by  the 
American  Oak  Leather  Company  and  Wm.  H.  Johnson  ? 

It  is  insisted  that  the  decrees  entered  in  the  case  of 
Deirael  v.  Deimel,  in  favor  of  the  American  Oak  Leather 
Company,  and  Julius  Schmits  against  Simon,  Rudolph  and 
Joseph  Deimel,  jointly  and  severally,  and  awarding  execu- 
tion against  said  Deimels,  were  not  merely  unwarranted, 
but  so  entirely  foreign  to  the  jurisdiction  of  a  court  of 
equity  that  they  may  be  collaterally  attacked,  being  void. 

The  judgments  and  decrees  of  courts  must,  if  of  any 
effect,  be,  first,  upon  or  concerning  a  subject  over  which  the 
court  has  jurisdiction.  If  the  judgment  be  more  than  a  pro- 
ceeding in  rem,  that  is,  if  it  fasten  an  obligation  upon  a 
person,  in  other  words  be  in  personam,  then  the  court  must 
have  had,  when  pronouncing  such  judgment,  jurisdiction 
of  the  person  against  whom  the  judgment  is. 

It  is  not  contended  that  the  court  did  not  have  jurisdiction 
of  the  subject-matter,  upon  consideration  of  which  these  de- 
crees were  rendered;  that  subject-matter  was  an  indebtedness 
of  the  Deimels,  severally  and  collectively,  to  the  American 
Oak  Leather  Company,  and  to  Julius  Schmits;  nor  is  there 
any  claim  that  jurisdiction  over  the  persons  against  whom 
the  decrees  were  entered  was  not  possessed  by  the  court. 

What  is  insisted  is  that  the  rendering  of  these  decrees 
was  a  proceeding  so  unauthorized  by  the  chancery  act  of 
this  State,  and  so  foreign  to  the  general  usage  and  practice 
of  courts  of  equity  that  the  decrees  are  void  and  may  be 
disregarded  whenever  and  wherever  rights  are  claimed 
under  them,  because,  as  is  claimed,  the  court  in  rendering 
such  decrees  did  not  pursue  any  practice  recognized  or 
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adopted  by  courts  of  equity;  but  so  irregularly,  or  rather 
with  such  total  disregard  of  the  forms  of  equity,  went  on  to 
render  these  decrees  that  they  are  a  mere  nullity. 

We  are  thus  led  to  inquire  what  the  forms  necessary  and 
essential  to  the  existence  of  a  decree  of  a  court  of  superior 
and  general  jurisdiction  are,  not  what  is  essential  to  its  va- 
lidity, but  necessary  and  essential  to  make  a  decree  that  is 
any  judgment  at  all — an  adjudgment  not  always  and  every- 
where worthless  and  void. 

In  the  case  under  consideration,  aU  the  forms  necessary  to 
bring  the  Deimels  into  court  for  an  adjudication  and  deter- 
mination as  to  the  indebtedness  thev  were  under,  which  had 
arisen  out  of  their  partnership  matters,  had  been  complied 
with;  they,  admittedly,  were  in  court  for  this  and  other  pur- 
poses. 

Under  these  circumstances  had  Julius  Schmits  filed  in 
that  cause  a  petition  setting  forth  that  as  such  copartners 
they  were  indebted  to  him,  and  had  asked  that  a  hearing 
might  be  had  and  judgment  rendered  against  them  severally 
for  the  amount  of  their  indebtedness  to  him,  and  that  he 
might  have  execution  therefor,  there  can  be  no  doubt  that 
the  court  might  have  entered  the  decree  it  did.  The  render- 
ing of  personal  decrees  for  the  payment  of  money  due 
because  of  contractual  relations,  is  not  so  foreign  to  the 
jurisdiction  and  practice  of  a  court  of  equity  that  such  decree 
is  void;  on  the  contrarv  such  decrees  have  often  been  held 
justified  by  the  circumstances  which  called  for  them  and 
upheld  by  the  courts  of  last  resort.  Eichards  v.  L.  S.  &  M. 
S.  Ey.  Co.,  124  111.  516;  and  see  Stout  v.  Cook,  41  111.  447. 

If,  then,  the  decrees  under  consideration  are  void,  it  is  be- 
cause the  parties  who  obtained  them  did  not,  by  suflScient 
pleadings,  set  forth  the  grounds  upon  which  they  asked  for 
relief. 

What  were  the  circumstances  under  which  these  decrees 
were  rendered,  and  why,  if  it  be  the  case,  were  no  formal ' 
pleadings  filed  setting  forth  the  creditors'  claims  ? 

Simon  Deimel  had  filed  in  the  Circuit  Court  a  bill  setting 
up  his  partnership  with  his  brothers,  Eudolph  and  Joseph, 
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alleging  the  irisolvency  of  such  firm,  asking  that  it  be  dis- 
solved, a  receiver  of  its  assets  appointed  to  convert  the  same 
into  money  to  pay  the  creditors  of  said  firm  in  equal  pro- 
portions as  soon  as  said  creditors  should  have  filed  their  re- 
spective claims  with  the  receiver,  and  also  asking  that  an 
account  might  be  taken  of  all  the  partnership  transactions 
and  dealings,  and  that  the  assets  might  be  distributed  rat- 
ably among  the  creditors  of  said  copartnership. 

Rudolph  and  Joseph  Deimel  thereupon  came  in  and  con- 
fessed all  these  allegations,  and  consented  to  the  dissolution 
of  the  firm  and  the  appointment  of  a  receiver  to  collect  and 
distribute  its  assets. 

Upon  this  a  decree  dissolving  the  partnership  was  at  once 
entered,  a  receiver  of  its  assets  appointed,  and  the  cause  was 
referred  to  a  master,  for  the  pur^xjse  of  stating  the  account 
between  the  complainant  and  the  defendants,  and  of  receiv- 
ing proof  of  claims;  and  it  was  ordered  that  proof  of  claims 
against  said  firm  might  be  filed  on  or  before  May  1,  1890, 
aud  that  the  master  be  authorized  to  fix  the  time,  place  and 
mode  in  which  claims  should  be  proven,  subject  to  the  orders 
and  directions  of  the  court. 

All  this  was  done  by  the  consent  and  procurement  of  the 
Deimels. 

They  thus,  voluntarily  going  into  court,  invited  their 
creditors  to  go  there  and  prove  their  claims,  confessing  at 
the  same  time  that  as  the  firm  was  insolvent,  its  entire  as- 
sets belonged  to  its  creditors;  and  thus  waived  the  neces- 
sity for  formal  written  pleadings;  if,  in  accordance  with  the 
usual  custom  in  such  cases  the  claims  were  proven  and 
allowed  without  the  formality  of  written  pleadings,  such 
action  was  had  with  the  consent  of  the  Deimels. 

The  claims  have  been  allowed  by  the  master,  his  report 
was  approved  by  the  court,  and  a  decree  rendered  thereon; 
from  this  decree  the  Deimels  prayed  and  were  allowed,  but 
never  perfected,  an  appeal. 

If  decrees  rendered  under  similar  circumstances  have  ever 
been  held  void  when  collaterallv  attacked,  the  numerous 
and  distinguished  counsel  who  represent  the  collateral  attack 
here  made  have  failed  to  call  our  attention  to  it. 
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The  question  is  not  Avhat  the  Deimels  might  have  accom- 
plished had  they  followed  up  the  appeal  they  prayed,  but  is 
the  personal  decree  rendered  against  them  utterly  void  ? 

The  Deimels  themselves  invoked  the  aid  of  the  court  to 
determine  the  amount  of  their  copartnership  indebtedness; 
having  done  so,  the  court  had  power  to  determine  the  mode 
in  which  it  would  proceed,  and  power  to  find  not  merely 
the  existence  of  a  claim  against  the  estate  in  its  hands,  but 
against  the  Deimels  themselves;  indeed,  every  fact  necessary 
to  finding  and  rendering  a  personal  decree  against  the  Dei- 
mels, it  was  compelled  to  investigate  and  determine  in  order 
to  make  an  allow^ance  of  a  claim  of  a  creditor  to  share  in  the 
distribution  of  the  assets  of  the  estate;  by  no  possibility 
could  it  adjudicate  the  claim  of  creditors  against  the  estate 
without  at  the  same  time  determining  the  facts  which  estab- 
lished their  right  to  a  personal  judgment  against  these  co- 
partners. When  these  claims  were  allowed,  the  copartner- 
ship had,  by  consent  of  all  the  members  and  decree  of  the 
court,  ceased  to  exist;  there  was  then  no  firm  and  no  firm 
property;  only  what  had  been  such. 

The  test  of  jurisdiction  is,  whether  the  tribunal  had  pmcer 
to  enter  upon  the  inquiry,  not  whether  its  methods  were 
regular,  its  findings  right,  or  its  conclusions  in  accordance 
with  the  law.    Van  Vleet  on  Collateral  Attack,  82. 

A  court  can  not  act  sua  yyonte;  some  party  must,  in  some 
way,  call  upon  it  to  act;  but  the  power  of  a  court  of  superior 
and  general  jurisdiction  to  pronounce  judgment,  when  pro- 
ceeding according  to  the  course  of  the  common  law,  does 
not  necessarily  depend  upon  the  existence  or  the  filing  of 
written  pleadings  by  the  parties. 

Pleadings  are  the  mutual  altercations  of  the  parties;  for- 
merly they  were  usually  put  in  by  their  counsel  ore  tenus  or 
viva  voce. 

The  essential  thing  to  be  shown  by  the  judgment  recdrd 
is,  the  bringing  or  coming  of  the  parties  before  the  court, 
and  the  hearing  and  determination  by  the  court  of  the  mat- 
ter concerning  which  it  is  called  upon  to  act.  In  deter- 
mining what  this  matter  is,  if  it  can  be  gathered  from  the 
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allegations,  either  directly  or  inferentially,  that  the  relief 
granted  or  denied  was  sought  or  that  the  party  was  entitled 
thereto,  the  judgment  will  be  shielded  from  collateral  attack. 
Van  Vleet  on  Collateral  Attack,  79;  Young  v.  Lorain,  11  111. 
624;  Fitzgibbon  v.  Lake,  29  111.  165;  Turpin  v.  Dennis,  28  K 
E.  Rep.  1065;  Allie  v.  Schmitz,  17  Wis.  169;  Eicketts  v. 
Spraker,  77  Ind.  371;  In  re  Latta,  43  Kan.  533;  Kelly  v. 
The  People,  115  111.  583;  Mathews  v.  Densraore,  109  U.  S. 
213;  Cornett  v.  Williams,  20  Wall.  (U.  S.)  250;  Head  v.  Dan- 
iels, 38  Kan.  1;  Sannoner  v.  Jacobson,  47  Ark.  31;  Fernald 
V.  Noves,  30  N.  H.  39. 

A  judgment  is  never  void  for  defects  in  a  petition  which 
is  amendable.  Van  Vleet  on  Collateral  Attack,  240;  Kruse 
V.  Wilson,  79  111.  391-394;  Booth  v.  Eees,  26  lU.  45-49; 
DoUarhide  v.  Parks,  92  Mo.  178-188. 

Every  presumption  is  in  favor  of  the  judgment  of  a  court 
of  superior  jurisdiction  proceeding  Avithin  the  scope  of  its 
general  powers.  Lawson  on  Presumptive  Evidence,  27; 
Freeman  on  Judgments,  Sec.  J  24. 

He  who  collaterally  assails  such  a  judgment  must  show 
a  want  of  jurisdiction. 

There  was  in  the  present  case  no  evidence  showing  a  com- 
plejbe  record  of  the  proceedings  had  upon  the  claims  of  the 
complainants  herein,  in  the  case  of  Deimel  v.  Deimel  et  al. 
Enough  was  shown  to  establish  that  in  the  cause  of  Deimel 
V.  Deimel  et  ah,  the  Superior  Court  was  called  upon  to  act 
upon  the  subject-matter  of  the  decrees  in  favor  of  the  Amer- 
ican Oak  Leather  Co.  and  Julius  Schmits,  therein  rendered. 
If  the  pleadings  of  the  case  of  Deimel  v.  Deimel  et  al., 
which  were  offered  in  evidence,  had  appeared  to  be  insuffi- 
cient to  sustain  those  decrees,  in  the  absence  of  evidence  that 
the  pleadings,  etc.,  offered,  were  all  that  existed,  the  pre- 
sumption would  have  been  that  other  pleadings  warranted 
the  action  of  the  court.  If  these  decrees  were  set  up  by 
way  of  estoppel,  different  considerations  would  apply;  but 
the  mere  fact  of  the  existence  of  these  decrees  is  alone  in 
controversy;  upon  that  question,  as  before  stated,  every 
presumption  is  ill  favor  of  the  jurisdiction  of  the  Superior 
Court  to  do  what  it  did. 
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The  right  of  Johnson  to  maintain  a  creditor's  bill  ia 
denied,  because  it  is  said  he  has  not  exhausted  his  remedy  at 
law.  He  did  obtain  a  judgment  in  a  court  of  superior 
jurisdiction,  have  execution  issued  thereon,  and  returned  no 
property  found.  That  warranted  the  filing  by  him  of  a 
creditor's  bill.  Such  bill  being  properly  filed,  thereafter,  in 
the  course  of  the  proceedings  had  thereunder,  it  appeared 
that  he  held  as  security  certain  warehouse  receipts,  the 
goods  called  for  by  which  he  could  not  obtain,  because  the 
court  had  enjoined  the  warehouse  keeper  from  surrender- 
ing them;  thereupon,  to  obtain  them,  he  gave  such  bond  as 
the  court  required,  conditioned  that  he  would  account  for 
their  value.  Such  being  the  case,  it  is  said  that  he  has  not 
exhausted  his  security  and  therefore  can  not  maintain  his 
bill;  in  other  words,  the  court  having,  by  its  order,  put  it 
out  of  his  power  to  use  his  security,  is  to  say  to  him,  because 
you  have  not  satisfied  your  debt,  with  a  security  which  we 
will  not  permit  you  to  use,  you  can  not  be  heard.  The  per- 
mission to  take  the  goods  upon  giving  bond  to  account  for 
their  value,  was  in  no  sense  giving  him  an  opportunity  to 
avail  himself  of  his  security;  it  was  merely  constituting  him 
a  trustee  or  a  receiver,  acting  under  leave  of  the  court. 

If  the  court,  withdrawing  all  superior  claim  to  the  prop- 
erty covered  by  Gottlieb's  {L  e.  Johnson's)  warehouse  receipts, 
had  then  permitte<i  him  to  take  the  same,  it  would  have 
been  entirely  proper  for  it  to  have  required  that  he,  under 
its  direction,  sell  the  goods  and  apply  the  proceeds  upon  his 
judgment. 

It  appears  that  he  did  sell  a  portion  of  them,  and  that  the 
proceeds  were  not  enough  to  satisfy  his  judgment;  but  what- 
ever he  has  thus  obtained  h6  holds  subject  to  the  conditions 
of  his  bond. 

The  case  is  not  like  that  of  Preston  v.  Colbv,  117  111.  477 

There  is  another  consideration  applicable  to  the  dismissal 
of  this  bill  for  want  of  jurisdiction. 

The  lack  of  jurisdiction  insisted  upon  in  the  present  case, 
is  not  that  the  subject-matter  of  the  bill  is  foreign  to  the 
proper  work  of  a  court  of  equity,  but  that  the  complainants 
have  not  exhausted  their  remedy  at  law. 
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If  this  be  so,  it  was  a  matter  which  could  as  well  have 
been  known  to  counsel  for  appellees  and  by  them  presented 
to  the  court  at  the  outset  as  now;  and  such  presentation 
should  have  at  once  been  made,  not  by  a  mere  statement 
thereof  in  an  answer,  but  the  attention  of  the  court  should 
have  been  distinctly  called  thereto  by  a  motion  or  proceed- 
ing in  effect  to  dismiss  the  bill  for  such  cause. 

For  counsel,  knowing  of  what  they  deem  a  valid  objection 
to  the  jurisdiction  of  the  court,  to  go  on  to  the  taking  of 
some  2,500  pages  of  testimony,  might  well  be  held  to  be  a 
waiver  of  the  objection  that  the  complainants  had  not  ex- 
hausted their  remedv  at  law.  If  not  treated  as  such  waiver, 
we  think  that  the  court  might  well  impose  upon  the  party 
whose  duty  it  was  to  have  called  such  objection  to  its  atten- 
tion, all  costs  made  subsequent  to  the  time  of  which  the 
court  might  have  been  moved  to  dismiss  the  bill  for  such 
reason. 

The  objection  that  a  complainant  has  a  remedy  at  law, 
has  frequently  been  held  may  be  waived  by  a  failure  to  in- 
sist upon  the  same  in  the  answer,  or  by  conduct  inconsistent 
with  an  insistence  upon  such  objection.  Stout  v.  Cook,  41 
HI.  448;  Dodge  v.  Wright,  48  111.  388;  Lemley  v.  Ciolden 
Co.,  16  Brad.  457. 

The  court  has  no  knowledge  of  what  is  in  an  answer, 
until  its  attention  is  called  thereto. 

If  the  ]X)sition  of  counsel  for  appellees  be  correct,  some 
two  months  of  the  time  of  the  court,  as  well  as  all  the  great 
expense  of  the  taking  of  this  testimony,  might  have  been 
avoided  by  an  earnest  pressing  of  the  objection,  by  them,  so 
far  as  appears,  first  called  to  the  attention  of  the  court 
eighteen  months  subsequent  to  the  filing  of  the  bill. 

As  to  the  form  of  these  decrees,  the  modern  rule  is,  the 
terms  "decreed,"  "resolved,"  "ordered,"  "judgment  ren- 
dered," etc.,  are  fully  equivalent  to  original  technical  terms, 
provided  the  entry  shows  an  actual  giving  of  judgment  and 
exhibits  what  is  required  to  be  specified  with  clearness  and 
precision.     Black  on  Judgments,  Sec.  116. 

In  equity  it  is  the  right  of  each  to  insist  that  the  real 
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parties  in  interest  shall  be  made  parties  to  the  suit,  and  that 
those  having  no  interest  or  title  in  its  subject-matter  be  dis- 
missed therefrom. 

It  is  immaterial  that  the  suit  of  Gottlieb  was  beofunbv  a 
bill  filed  in  the  name  of  Johnson,  to  whom  Gottlieb's  note 
had  been  assigned.  Nor  do  we  think  that  Gottlieb  was 
bound  to  disregard  the  orders  of  the  court  and  take  his 
goods  from  the  warehouse,  because  of  a  neglect  to  serve  the 
injunction  upon  the  warehouse  keeper. 

The  court  having  entertained  the  opinion  that  it  had  no 
jurisdiction,  we  do  not  think  that  we  ought  to  regard  any 
conclusions  it  may  have  arrived  at  upon  the  equities  of  the 
case;  for  it  is  manifest  that,  reaching  the  determination  it 
did,  as  to  its  jurisdiction,  it  Avould  not,  upon  any  view  enter- 
tained as  to  the  question  of  fraud,  etc.,  have  granted  relief 
to  the  complainants. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill  of  the 
American  Oak  Leather  Company  and  Julius  Schmits  for 
want  of  jurisdiction,  is  reversed  and  the  cause  remanded, 
with  directions  to  determine  the  equities  of  the  cause,  and 
enter  a  decree  thereon  not  inconsistent  with  this  opinion. 

Gary,  P,  J.,  Dissenting. 

I  think  that  so  far  as  relates  to  the  American  Oak  Leather 
Company  and  Julius  Schmits,  the  action  of  the  Circuit  Court 
was  correct.  No  issue  in  the  suit  for  a  dissolution  of  the 
firm  of  Deiinel  &  Bros,  was  presented,  as  to  their  personal 
liability. 

The  manner  in  which  the  supposed  judgments  or  decrees 
were  entered  is  stated  in  the  present  bill,  and  is  shown  to 
have  baen,  that  on  the  coming  of  the  master's  report,  as  to 
claims  proved  against  the  assets  under  the  control  of  the 
court,  the  court  entered  these  judgments  or  decrees. 

No  such  controversy  was  ever  submitted  to  the  court  for 
adjudication. 

And  further,  there  are  no  operative  words  in  the  records 
produced. 

The  court  does  not  find  any  amount  due;  that  the  claim- 
ant is  '*  entitled  to  a  decree;"  "  is  entitled  to  be  paid  by  the 
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receiver,  pi^o  rata;^^  order  to  the  receiver  to  pay;  and  then 
"that  the  said  claimant  is  hereby  granted  a  decree  for 
said  sum,"  "against"  the  Deimels  "jointly  and  severally." 
An  award  of  execution  follows. 

The  only  part  of  all  this  verbiage  that  can  be  supposed  to 
be  a  decree  is  "  hereby  granted  a  decree  for,"  etc. 

There  is  no  language  that  the  claimant  "have  and 
recover  "  as  at  law,  nor  order  that  the  other  party  "  pay  " 
as  in  equity. 

Words  that  "a decree  is  granted"  for  a  certain  sum  to 
one  party  and  against  another,  have  no  legal  significance. 
Eobb  V.  Anderson,  43  111.  App.  575. 
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54    427 

1.  Fraud  and  Deceit — Action  for^  When  Maintainable, — An  action 
can  not  ordinarily  be  maintained  for  false  representations  as  to  the  value 
of  merchandise,  but  an  exception  to  the  rule  exists  when  the  property  is 
at  a  distance  and  not  conveniently  accessible.  Where  a  party  in  Chi- 
cago bought  a  stock  of  merchandise  upon  the  representation  of  the 
vendor,  the  property  being  in  Keokuk,  Iowa,  about  twelve  hours*  ride 
from  Chicago,  with  two  or  three  railroad  trains  running  d^ily,  offering 
easy  access,  and  over  a  week  elapsed  between  the  making  of  the  repre- 
sentations and  the  consummating  of  the  sale,  within  which  time  there 
was  ample  opportunity  for  the  vendee  to  have  examined  the  stock,  it  was 
held  that  the  transaction  did  not  come  within  the  exception  of  the  rule. 

2.  Contracts — Conditions  Statedy  hut  Not  Contained  in  the  Written 
Contract  Afterward  Made,  Held  to  be  Waived. — Where  parties  entered 
into  negotiations  concerning  the  sale  of  a  stock  of  merchandise  and 
afterward  reduced  the  contract  of  sale  to  writing,  it  ivas  held  tliat  the 
written  contract  must  be  presumed  to  contain  tlie  agreement  between 
the  parties  and  all  previous  conditions  not  entered  therein  are  waived. 

8.  Warranty — A  Puff  of  Commodities  is  Not,— It  is  a  well  settled 
principle  that  persons  dealing  at  arm's  length  with  each  other  may  pulf 
their  commodities  to  any  reasonable  extent,  and  expressions  thus  made, 
which  are  mere  matters  of  opinion,  will  not  afford  grounds  for  an 
action  of  deceit. 

4.  Fraud  and  Deceit — Essential  Elements  of  the  Action. — It  is  an 
essential  element  of  the  action  for  fraud  and  deceit  that  the  false  repre- 
sentations must  have  been  known  by  the  defendant  to  have  been  false  or 
made  by  him  recklessly,  without  reasonable  grounds  for  believing  it  to 
be  true,  or  under  circumstances  which  show  that  he  was  careless,  whether 
it  was  in  fact  true  or  false. 
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5.  Fraud  and  DECEiT—Statement  as  to  Value^  Quality ^  etc.— The 
Btatement  afl  to  value,  quality,  and  liens  upon  property,  etc.,  made  by  par- 
ties dealing  at  arm^s  length  with  each  other,  and  to  those  who  have  ample 
opportunity  for  making  an  examination  and  ascertaining  as  to  their 
truth,  followed  by  the  execution  of  a  written  contract  of  sale  in  which 
is  inserted  one  warranty,  and  which  contains  no  allusion  to  such  state- 
ments, is  too  indefinite  to  form  the  basis  of  the  statement  of  deceit. 

6,  Pleadings —  Variations  between  Allegations  and  Proof,  — Where  a 
person  brought  an  action  to  recover  the  difference  between  the  claimed 
value  of  an  article  and  the  actual  worth,  it  appeared  from  the  evidence 
that  the  agreement  claimed  was  a  warranty  of  the  value  of  the  goods 
that  the  goods  were  checked  out  per  invoice  at  least  |6,000;  it  was  held, 
that  this  was  a  different  thing  from  an  agreement  that  the  goods  were 
of  the  value  of  |6,000. 

Memorandum. — Action  in  case  for  deceit.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  George  H.  Kettelle,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1892,  and  affirmed. 
Opinion  filed  February  1,  1893. 

Statement  of  the  Case, 

This  was  an  action  on  the  case  for  deceit  in  selling  a  stock 
of  goods.  The  sale  was  effected  in  Chicago,  the  goods  then 
being  in  a  store  at  Keokuk,  Iowa. 

Appellant  in  the  negotiations  said  to  appellee :  "  This 
invoice  calls  for  $6,614:,  and  you  say  you  have  been  selling 
out  of  this  stock.  How  many  goods  have  you  then  at  the 
present  time  ? " 

Mr.  Craig,  the  agent,  replied,  "  They  have  probably  sold 
four  or  five  hundred  dollars  worth,  but  I  would  be  willing 
to  go  down  to  the  bank  and  give  you  a  bond  that  there  are 
$6,000  worth  of  goods  there."  Mr.  Craig  also  said  that  it 
was  the  stock  of  goods  in  Keokuk  known  as  the  "Fair;" 
that  three  parties  had  loaned  $4,600  on  the  stock,  and 
wished  to  realize  on  it;  that  it  was  a  good  stock  of  goods 
in  good  condition. 

Thereupon  the  following  agreement  was  made : 

"This  agreement  made  this  16th  day  of  October,  1890, 
between  T.  F.  E.  Wiederhold  and  E.  E.  Wightman,  witness- 
eth:  T.  F.  E.  Wiederhold,  as  agent  for  the  sale  of  the 
*  Fair '  stock,  of  Keokuk,  Iowa,  agrees  to  ship  said  stock  as 
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soon  as  E.  E.  Wightman  sends  to  Keokuk  Savings  Bank, 
warranty  deed  for  twenty-four  lots  in  Normal  Park  addi- 
tion to  Park  Kidge,  made  to  John  E.  Craig,  trustee;  said 
lots  to  be  free  and  clear,  also  abstract  of  title  to  said  lots, 
and  release  deed  from  mortgage  now  on  said  lots;  said  goods 
to  check  out  per  invoice  at  least  (6,000)  six  thousand  dollars; 
and  said  E.  E.  Wightman  agrees  to  send  twenty -four  copies 
printed  abstracts  to  said  lots  as  soon  as  they  are  printed 
and  properly  certified,  to  John  E.  Craig  at  Keokuk,  Iowa. 

"  T.  F.  E.  WiEDERHOLD,  Agt. 

"  E.  E.  Wightman." 

Appellant  being  unable  to  obtain  the  money  to  clear  off 
an  incumbrance  on  the  lots,  the  arrangement  was  modified 
by  his  conveying  twenty -eight  lots,  and  appellee  took  them 
subject  to  an  incumbrance  of  $16  dollars  upon  each  lot. 

The  goods  were  shipped  to  appellant  in  Chicago,  and 
when  there  by  him  examined,  he  not  having  seen  them 
before,  were  found  to  be  in  very  bad  shape  and  condition, 
not  of  good  quality,  none  of  them  salable.  The  buttons 
were  a  mixed  lot,  hardly  any  two  alike;  the  millinery  looked 
as  tliough  sprinkled  and  dust  thrown  over  it;  hats  would  not 
sell  for  over  fifty  cents  apiece,  although  many  were  invoiced 
at  $10  and  $12  each.  The  invoice  called  for  seventy-four 
cloaks,  and  there  were  only  thirty-six  in  the  stock;  the  best 
of  these  were  invoiced  at  $30  each,  but  would  not  sell  for 
$5.  The  trimmed  hats  were  blackened,  dusty  and  drenched. 
The  tinware  was  all  right,  but  the  notions  were  ninety  per 
cent  unsalable. 

The  value  of  the  entire  stock  was  estimated  by  an  expert 
to  be  less  than  $900. 

Appellant  packed  the  goods,  stored  them  in  a  warehouse, 
and  notified  appellee  that  he  refused  to  accept  them. 

Upon  the  trial,  at  the  conclusion  of  the  plaintiff's  evidence, 
the  court  instructed  the  jury  to  find  for  the  defendants. 

Appellant's  Brief,  Pease  &  McEwen,  Attorneys. 

Appellant  contends  that  in  order  to  warrant  the  court 
in  excluding  plaintiff's  evidence  and  directing  a  verdict  of 
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not  guilty,  as  to  all  of  the  defendants,  it  must  appear  that 
the  evidence  does  not  tend  to  prove  the  plaintiff's  case. 
Tent  V.  T.  P.  &  ^X.  Ry.  Co.,  59  111.  351;  Dormandy  v.  State 
Bank,  2  Scam.  559;  Pawling  v.  U.  S.,  4  Cranch,  221; 
Ilolmes  V.  C.  &  A.  Rv.,  94  111.  440. 

For  a  false  warranty  an  action  on  the  case  lies  at  common 
law,  independently  of  any  scienter.  That  the  warranty  is 
made  is  sufficient  and  no  scienter  need  be  alleged.  Chandler 
V.  Lopus,  Smith's  Leading  Cases;  Cooley  on  Torts,  501. 

The  action  on  the  case  for  deceit,  if  there  is  no  warranty, 
must  be  founded  upon  a  false  representation,  willfully  made, 
of  a  material  fact  relied  ujx)n,  and  which  may  properly  be 
relied  upon,  which  deceives,  and  results  in  damage.  Am. 
&  Eng.  Cycl.  Law,  Vol.  8,  636. 

Representations  as  to  value  are  not  ordinarily  fraudulent 
in  law,  but  are  when  the  property  whose  value  is  misrep- 
resented is  at  a  distance  and  not  conveniently  accessible. 
Reed  v.  Peterson,  91  111.  288;  Withewax  v.  Riddle,  121  111. 
145;  Allen  v.  Hart,  72  111.  104;  Mitchell  v.  McDougall,  62 
111.  498;  Bradley  v.  Luce,  99  111.  235. 

And  whether  plaintiff  should  have  traveled  to  see  the 
stock  is  a  question  of  fact  for  the  jury,  Eames  v.  Morgan, 
37  111.  260. 

Appellees'    Brief,    Gibboks,    Kavanagh    &  O'Donnell, 

Attorneys. 

There  is  no  theorv  upon  which  this  action  could  have 
been  maintained  for  deceit  or  false  representation.  In  order 
to  maintain  an  action  for  damages  because  of  fraudulent 
misrepresentations  it  is  necessary  to  prove  not  only  that  the 
representations  were  of  material  fact  and  that  they  were 
false,  but  also  that  th'ev  must  be  known  to  have  been  false 
by  the  party  making  them.  The  Hutchinson  Company  v. 
Lyford,  123*^111.  300;  Holden  v.  Ayer,110  111.  448;  Wheeler 
V.  Randall,  48  111.  112;  Hiner  v.  Richter,  51  111.  299;  Mer- 
win  V.  Arbuckle,  81  111.  201;  Schwabacker  v.  Riddle,  99  111. 
343;  Mitchell  v.  Deeds,  49  111.  416. 

As  to  the  warranty,  it  is  the  long  established  rule  of  this 
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court  that  a  warranty  must  be  as  to  a  material  fact,  and  not 
as  to  a  matter  of  opinion.  The  expression  as  to  value  is 
never  a  warranty.  Towell  v,  Gatewood,  2  Scam.  22;  Reed 
V.  Hastings,  61  111.   266;  Schackelton  v.  Lawrence,  65  111. 

There  does  not  appear  in  the  record  proof  of  any  state- 
ment which  could  be  construed  otherwise  than  simply  praise 
of  the  goods.  Such  expressions  will  never  be  construed  into 
a  warranty.  The  Carondelet  Iron  Works  v.  Moore,  78  111. 
65,  and  cases  cited;  Hansen  v.  Busse,  45  111.  496, 

In  no  event  will  an  agent  be  liable  for  the  false  warranty. 
Seery  v.  Socks,  29  111.  313. 

The  api)ellant  can  not  recover  upon  a  warranty  in  this 
case  because  the  contract  was  in  writing  and  contains  no 
warrantv. 

Having  failed  to  include  any  warranty  or  guaranty  in  the 
writing,  they  will  not  be  allowed  to  show  the  same  by  parol. 
2  Greenleaf,  275,  281,  and  notes;  Towell  v.  Gatewood,  2 
Scam.  22;  Wadharas  v.  Swan,  109  111.  46. 

« 

Opikion  of  the  Court,  Waterman,  J. 

Appellant  concedes  that  an  action  can  not  ordinarily  be 
maintained  for  false  representations  as  to  value,  but  con- 
tends that  an  exception  to  this  rule  exists  when  the  property 
is  at  a  distance  and  not  conveniently  accessible. 

The  property  in  this  case  which  was  the  subject  of  repre- 
sentations, was  at  a  distance,  but  was  conveniently  and  easily 
accessible.  Keokuk,  Iowa,  is  about  twelve  hours'  ride  from 
Chicago,  two  or  three  railroad  trains  por  day  affonling  easy 
access;  it  seems  that  over  a  week  elapsed  between  the  mak* 
ing  of  those  representations  and  •  the  closing  of  the  deal, 
within  which  time  there  was  ample  opportunity  for  appel- 
lant to  have  inspected  this  stock.  Moreover,  the  goods 
were  to  be  brought  to  Chicago  and  appellant  might  have 
stipulated  for  an  opportunity  to  examine  them  before  deliv- 
ering his  conveyance. 

Whatever  appellee  Craig  may  have  said  in  negotiating 
the  sale  as  to  his  willingness  to  execute  a  bond  that  the 
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goods  were  worth  $6,000,  he  did  nothing  of  the  kind,  and 
when  the  contract  was  reduced  to  writing,  no  warranty  as 
to  value  or  quality  was  placed  therein,  the  agreement  being 
that  Wiederhold,  as  agent  for  the  sale  of  the  *^  Fair  "  stock, 
agrees  to  ship  the  same  to  appellant,  "  said  goods  to  check 
out  as  per  invoice  at  least  six  thousand  dollars."  This  is  a 
different  thing  from  an  agreement  that  the  goods  then  were 
or  shall  be  of  the  value  of  $6,000.  There  was  no  evidence 
as  to  what  the  goods  did  check  out  as  per  invoice. 

Appellant's  action  is  not  in  disaffirmance  of  the  contract; 
he  does  not  sue  to  recover  the  value  of  the  lots  he  conveved, 
but  by  his  evidence  sought  to  obtain  the  difference  between 
the  claimed  representation  of  value  and  the  actual  worth. 

The  contract  of  the  parties  is  expressed  in  the  written 
agreement  made. 

The  only  untruthful  representation  than  can  be  considered 
as  of  any  consequence  was,  that  it  was  "  a  good  stock  of 
goods  in  good  condition;"  this  was  not  only  an  indefinite 
commendation  concerning  a  matter  about  which  the  appel- 
lant had  ample  opportunity  for  examination  (see  Miller  v. 
Craig,  39  111.  109,  and  Tuck  v.  Downing,  76  111.  71-97-99), 
but  a  matter  which  the  parties  thought  of  so  little  conse- 
quence, that  no  mention  was  made  of  it  or  of  any  statement 
as  to  value,  in  the  written  contract  afterward  executed;  that 
does  contain  one,  and  only  one,  warranty,  viz.:  that  the  goods 
shall  check  out  as  per  invoice,  at  least,  $6,000. 

The  principle  that  persons  dealing  at  arm's  length,  as 
these  parties  were,  may  puflf  their  commodities  to  any  rea- 
sonable extent,  and  that  expressions  thus  made  which  are 
.mere  matters  of  opinion,  will  not  afford  ground  for  an  action 
of  deceit,  not  only  is  applicable  to  this  case,  but  the  circum- 
stances show  that  the  representation  upon  which  reliance 
was  placed  was  that  as  to  checking  out.  See  Towell  v. 
Gatewood,  2  Scam.  22-25;  Schramm  v.  O'Connor,  98  111. 
539;  Noetting  v.  Wright,  72  111.  390. 

It  is  an  essential  element  of  the  action  for  deceit,  that  the 
false  representation  must  have  been  known  by  the  defend- 
ant to  have  been  false,  or  made  by  him  recklessly,  that  is 
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to  say,  without  reasonable  grounds  for  believing  it  to  be 
true,  or  under  circumstances  which  show  that  he  was  care- 
less, whether  it  was  in  fact  true  or  false.  Benjamin  on  Sales, 
390.  Nothing  of  the  kind  is  alleged  in  the  declaration  filed 
in  this  case. 

The  statements  as  to  value,  quality,  what  had  been  loaned 
on  the  property,  etc.,*were  made  by  parties  dealing  at  arm's 
length,  and  to  those  who  had  ample  opportunity  for  making 
an  examination  and  ascertaining  their  truth;  followed,  as 
these  representations  were,  by  the  execution  of  a  written 
contract,  in  which  was  inserted  one  warrantv,  and  which 
contract  contained  no  allusion  to  such  statements,  we  deem 
them  as  too  indefinite  to  form  the  basis  of  an  action  of 
deceit.  See  Dillman  v.  Nadlehofer,  119  111.  567,  and  au- 
thorities. 

Upon  the  warranty  that  the  goods  should  check  out  as 
per  invoice,  at  least,  $6,000,  no  action  has  been  brought. 

Appellant  did  not  make  out  a  case  entitling  him  to  a  ver- 
dict, and  the  evidence  was  properly  excluded.  Judgment 
afiirmed. 


Davies  v.  Kentucky  Horse  Breeders'  Association. 

1.  FiNBB  AND  Penalties— jRnr<^  to  Inflict. —The  law  will  not  permit 
the  taking  of  one  man's  property  by  fine,  or  otherwise,  by  a  mere  state- 
ment that  some  other  man  has  announced  that  a  fine  had  been  imposed. 

2.  Set-ofp — An  Affirmative  Defense,— The  defense  of  set-off  is  an 
affirmative  one,  and  a  party  seeking  to  establish  it  must  do  so  by  com- 
petent evidence. 

Memorandum.— Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Thbodore  Bbentano,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1892.    Opinion  filed  February  14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

William  S.  Fobeest  and  M.  Rosenthal,  attorneys  for 
appellant. 

Vol.  L  • 
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Metz  &  FisHEB,  attorneys  for  appellee. 

Opinion  of  the  Court,  Siiepard,  J. 

This  was  an  action  in  assumpsit,  and  in  place  of  special 
pleading,  it  n^as  stipulated  by  the  parties,  "  that  the  plaint- 
iff may  introduce  evidence  of  any  cause  of  action  that  he 
could  introduce,  if  the  same  had  been  properly  and  legally 
set  forth  in  special  counts,  and  that  the  defendant  may  in- 
troduce evidence  of  any  defense  or  set-off  which  he  could 
introduce  if  the  said  defense  had  been  properly  and  legally 
pleaded  in  special  pleas,  and  that  the  plaintiff  may  introduce 
in  rebuttal  thereto  any  evidence  which  he  could  introduce 
if  the  proper  and  legal  general  replications  had  been  actu- 
ally pleaded."     Upon  this  stipulation  the  case  went  to  trial. 

A])pellant  was  the  owner  of  a  pacing  stallion,  called  Roy 
Wilkes,  and  entered  him  for  a  race  over  a  track  belonging 
to  the  appellee. 

In  the  race  the  stallion  won  both  the  first  and  third  pre- 
miums, aggregating  $650. 

This  suit  was  to  recover  the  amount  of  those  premiums, 
less  $200  due  appellee  for  entrance  and  driver's  fees. 

The  defense  was  a  set-off  of  an  alleged  fine  of  $1,000, 
imposed  upon  appellant  for  something  that  happened  in  the 
course  of  the  race. 

The  trial  court  refused  all  instructions  requested  by  the 
appellant,  and  directed  the  jury  generally  to  find  the  issues 
for  the  appellee  corporation,  and  upon  this  verdict  judgment 
was  entered  against  the  appellant. 

The  imposition  of  the  alleged  fine  was  attempted  to  be 
shown  by  the  introduction  of  what  is  called  in  the  offer 
made  of  it,  "  the  judge's  book  of  the  official  record  "  of  the 
race.     Therein,  under  a  printed  heading  as  follows : 

"remarks,  etc. 

Enter  below,  at  the  time,  a  record  of  all  appeals  and  pro- 
tests, and  of  all  fines  and  other  penalties  imposed  by  the 
judges.     (See  sections  2  and  8  of  instructions.)  " 

There  appears  the  following,  in  writing : 

"At  the  conclusion  of  the  second  heat,  the  judges  put 
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in  Ed  Geers,  in  place  of  George  Kobens,  to  drive  Roy 
Wilkes-  At  the  conclusion  of  the  race,  the  presiding  judge 
announced  that  the  decision  relative  to  penalties  would  be 
announced  on  the  following  day,  and  on  the  following 
morning  it  was  announced  that  L  A.  Davies,  the  owner  of 
Roy  Wilkes,  was  fined  one  thousand  dollars,  and  George 
Robens,  the  driver,  five  hundred  dollars,  and  ordered  both 
be  suspended  until  fines  are  paid.  The  judges  awarded 
Ed  Geers  one  hundred  dollars  for  finishing  the  race  and 
-winning  the  race, 

P.  P.  Johnston, 
Hamilton  Bcsbey, 

Judges. 
Ed.  Tipton,  CTerk." 

Assuming  that  the  judges  had  the  power  to  impose  a  fine 
upon  the  appellant,  and  that  such  fine,  if  imposed,  would  be 
a  proper  set-off,  the  record  is  devoid  of  tiny  competent  and 
sufficient  evidence  that  they  exercised 'such  power.  The 
entry  of  what  has  been  quoted  from  the  "  Judge's  book,"  is 
a  mere  recital  that  on  the  morning  following  the  race,  some- 
body announced  that  appellant  had  been  fined  a  thousand 
dollars,  but  it  fails  to  state  who  imposed  the  fine,  when  it 
was  imposed,  or  for  what  offense. 

It  would  be  an  indulgence  in  pure  conjecture  to  say  who 
had  fined  the  appellant,  or  what  he  had  been  fined  for. 
The  by-laws  and  rules  of  the  National  Trotting  Association, 
which  were  received  in  evidence,  taken  in  connection  with 
the  conduct  of  appellant,  may  or  may  not  have  warranted 
the  imposition  of  a  fine.  It  is  not  necessary  for  us  to  deter- 
mine that  question.  So  far  as  has  been  pointed  out,  or  as 
we  have  been  able  to  discover  in  the  record,  it  does  not  appear 
that  a  fine  was  imposed  by  any  authorized  person  or  for  the 
violation  of  any  rule  of  the  association. 

The  law  will  not  permit  the  taking  of  one  man's  property 
by  fine,  or  otherwise,  by  a  mere  statement  that  some  other 
man  has  announced  that  it  had  been  done. 

It  is  stated  in  appellee's  brief  that  it  was  admitted  that 
under  the  authority  of  the  rules  of  the  National  Trotting 
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Association  the  judges  imposed  the  fine  in  question,  but  we 
find  no  such  admission  in  the  record. 

It  is  true  that  the  api^ellant  in  his  testimony  often  speaks 
of  the  fine,  and  of  having  been  fined,  but  there  seems  nowhere 
to  be  an  admission  of  the  fine  as  a  lawful  imposition  upon 
him,  and  it  is  apparent  that  he  only  used  the  word  fine  as 
descriptive  of  the  penalty  claimed  against  him. 

Counsel  for  appellant  also  objected  to  the  book  on  the 
express  ground  that  it  was  not  a  record  of  the  fine,  and  was 
nothing  but  a  memorandum  that  something  had  been  done, 
and  not  of  the  thing  itself,  and  at  the  conclusion  of  the 
evidence  moved  the  court  to  exclude  from  the  consideration 
of  the  jury  all  evidence  in  relation  to  the  fine  on  the  ground, 
among  others,  that  the  fine  was  not  a  la^vful  one. 

The  defense  of  set-oflf  is  an  affirmative  one,  and  a  party 
seeking  to  establish  it  must  do  so  by  competent  evidence. 

Because  the  appellee  failed  to  prove  by  comj^etent  evidence 
the  imposition  of  the  fine  in  question,  the  judgment  of  the 
court  below  will  be  reversed  and  the  cause  remanded. 


'  50      84 

iW'Mo  LIgare  v.  Chicago^  M.  &  N.  R.  Co. 

1.  Eminent  Domain — Deposits  in  Condemnation  Proceedings — Pos- 
session of  Land  upon  Deposits  Made.— Pending  an  appeal  by  the  defend- 
ant in  a  condemnation  proceeding,  the  appellee,  a  railroad  company  (a 
stranger  to  the  suit),  under  the  order  of  court  that  the  plaintiff  might 
make  a  deposit  and  take  possession  of  the  premises,  made  the  deposit 
itself  and  took  possession.  The  judgment  of  condemnation  was  reversed, 
but  the  cause  was  not  remanded.  In  the  meantime,  the  plaintiif  in  the 
condemnation  proceedings  obtained  the  possession  of  a  lease  of  the  prem- 
ises, which  had  been  made  by  the  defendant  to  a  third  perscHi  and  by  him 
assigned  in  blank,  and  took  possession  of  the  premises  under  it.  Upon 
a  motion  by  the  railroad  company  to  withdraw  its  deposit,  it  was  held 
that  as  the  defendant  was  not  himself  entitled  to  the  possessimi  of  the 
premises,  having  leased  them,  the  railroad  company  might  withdraw  its 
deposit  without  restoring  to  him  the  possession  of  the  premises  obtained 
under  the  order  of  court 

Meniorandnm. — Condemnation  proceedings.  Appeal  from  the  Supe- 
rior Court  of  Cook  County;  the  Hon.  Theodore  Bbentano,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  October  term,  1892,  and  afiteued. 
Opinion  filed  Februaiy  1,  1898. 

Statement  or  the  Case. 

This  was  an  application  by  appeUee  for  an  order  of  court 
to  enable  it  to  recover  back  a  deposit  made  pursuant  to  an 
order  theretofore  entered  in  the  case  of  the  City  of  Chicago 
V.  George  Q.  Ligare.  Under  two  ordinances  of  the  city  coun- 
cil of  Chicago  a  condemnation  suit  was  begun  by  the  city 
against  Ligare  and  others.  Judgment  of  condemnation 
having  been  entered  against  Ligare's  land,  he  took  an  appeal 
to  the  Supreme  Court,  where  the  ordinances  were  adjudged 
invalid  as  a  basis  for  the  exercise  of  the  right  of  eminent 
domain,  and  the  judgment  accordingly  reversed. 

That  the  land  might  be  taken  notwithstanding  the  appeal 
of  Ligare,  appellee  made  a  deposit,  as  provided  in  the  judg- 
ment order,  of  a  certificate  for  $35,000,  with  the  clerk  of  the 
Superior  Court,  and  upon  the  reversal  of  the  judgment 
applied  to  the  court  by  its  petition  for  the  return  of  the 
fund. 

Appellant  waiVed  service  of  process  and  moved  to  strike 
the  petition  from  the  files  because  filed  without  leave. 

This  motion  was  overruled,  and  exception  taken  by  Ligare. 

Appellant,  then  protesting  that  the  court  should  have 
dismissed  the  petition  on  motion,  demurred  and  showed 
special  causes  of  demurrer. 

The  court  overruled  the  demurrer,  and  appellant  stood 
by  his  demurrer. 

The  court  then  heard  the  case  upon  the  evidence  exliib- 
ited,  and  ordered  the  return  of  the  certificate  to  the  Trust 
Co.  and  the  payment  of  the  $35,000  to  appellee. 

The  order  in  the  condemnation  suit  under  which  said  cer- 
tificate was  deposited,  provided  that  the  petitioner  in  that 
suit,  the  City  of  Chicago,  might  take  possession  of  the 
premises  upon  condition  that  it  deposit  the  sum  of  $35,000 
with  the  Merchants'  Xoan  and  Trust  Company,  of  Chicago, 
to  be  paid  to  the  defendant,  appellant,  or  the  persons 
legally  entitled  thereto,  on  the  final  decision  or  settlement 
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of  that  suit,  or  returned  to  the  petitioner,  or  the  party  mak- 
ing such  deposit,  if  it  should  be  entitled  thereto. 

Upon  the  hearing  of  this  motion  it  apj^eared  that  appel- 
lee in  March,  1S86,  made  a  lease  to  the  Joliet  Stone  Co., 
running  to  April  30,  1896,*  of  the  premises  afterward 
sought  to  be  condemned;  that  the  Joliet  Stone  Co. 
assigned  said  lease  in  blank  and  the  same  is  now  held  by 
appellee. 

C.  C.  Bonnet  and  Lyman  M.  Paine,  attorneys  for  appellant. 

Elbeet  H.  Gary,  attorney  for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

Appellant  insists  that  ap])ellee  obtained  possession  of  his 
premises  under  an  order  of  court,  by  making  a  deposit  of 
$35,000;  that  api)ellant  is  still  in  possession,  and  although 
its  occupancy  so  obtained  is  no  longer  lawful,  the  condemna- 
tion suit,  by  a  reversal,  without  being  remanded,  having 
come  to  an  end,  and  so  the  condition  under  which  the  de- 
posit was  to  be  returned  to  the  City  of  Chicago  or  the  party 
making  such  deposit,  if  entitled  thereto,  having  happened, 
yet  appellee  should  not  be  allowed  to  take  such  deposit  until 
possession  of  the  premises  is  surrendered  to  him,  appellee. 

Upon  the  hearing  of  this  motion,  appellee  offered,  as  did 
the  City  of  Chicago,  to  consent  to  the  payment  of  $35,000 
to  appellant,  if  he  would  accept  the  same  as  payment  of 
compensation  for  the  property  involved  in  the  condemnation 
case;  but  he  refused  to  accept  it. 

So  far  from  its  appearing  that  appellant  is  now  entitled 
to  the  possession  of  these  premises  directly,  the  contrary 
was  shown.  Appellant,  by  demurring  thereto,  admitted  the 
truth  of  the  allegations  of  the  petition,  asking  that  the  cer- 
tificate for  $35,000  be  turned  over  to  appellee;  that  petition 
sets  forth  that  neither  the  City  of  Chicago,  petitioner,  nor 
any  other  person  is  in  possession  of  said  premises  by  virtue 
of  the  judgment  in  said  condemnation  suit,  or  proceedings 
in  said  Suixjrior  Court;  "  that  said  city  is  in  }x>ssession  of 
said  premises,  but  such  possession  is  held  solely  by  virtue  of 
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a  lease  of  said  premises  made  by  Ligare  (appellant),  and  run- 
ning until  May,  1896,  or  later." 

So  far  as  being  entitled  to  demand  that  as  a  condition  to 
the  return  of  said  $35,000  to  the  person  entitled  thereto,  he 
should  be  restored  to  the  possession  of  said  premises,  appel- 
lant is  in  the  same  position  he  would  be  had  he  sold  and  con- 
veyed the  same;  he  refused  to  abide  by  the  judgment  in  the 
condemnation  suit  appealed  therefrom,  and  secured  a  reversal 
thereof;  that  proceeding  being  now  forever  at  an  end,  bte- 
cause  appellant  refused  to  accept  the  $35,000  therein 
awarded  to  him,  he  can  not  claim  any  rights  thereunder. 
Neither  the  city  nor  appellee  are  claiming  anything  by  virtue 
of  that  suit.  The  right,  possession  and  claim  to  said  prem- 
ises adverse  to  appellant  is  entirely  under  a  leasee  voluntarily 
made  by  appellant.  There  is  no  reason  why  a  large  sum  of 
money  deposited  under  an  order  in  litigation,  under  which 
no  one  is  claiming  any  right,  should  longer  be  tied  up  and 
kept  from  those  to  whom  it  belongs. 

If  appellant  desires  to  claim  that  the  lease*  of  the  prem- 
ises by  him  made  is  no  longer  operative,  or  that  the  posses- 
sion of  the  city  or  the  occupancy  of  the  premises  is  unlaw- 
ful, there  is  nothing  to  hinder  his  asserting  and  maintaining 
his  rights  in  a  proper  proceeding,  but  there  is  no  reason 
why  he  should  be  allowed  to  keep  the  rightful  owner  of 
this  money  out  of  that  to  which  he,  appellant,  has  no  claim. 

The  order  of  the  Superior  Court  will  be  affirmed. 


George  Hntchinson  t.  James  A.  Hutchindon^  Jolin  B.     i|g.  ^ 
Walsh  ^  Executor  of  the  Last  Will  and  Tes- 
tament of  Thomas  Hutchinson^ 
Deceased^  et  al. 

1.  WiLUS — Expert  Testimony j  etc. — Mental  Capacity. — Persons  who 
are  not  experts,  but  who  have  had  opportunities  to  observe  a  person, 
may  give  their  opinion  of  his  mental  capacity,  stating  at  the  same  time, 
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their  reasons  and  the  facts  observed  on  which  they  base  their  opinions, 
including  conversations  with  the  person,  but  not  conversations  with 
others. 

&.  Costs  in  Equity — Guardian  ad  Litem  Fees.— -In  a  contest  of 
a  will  in  chancery,  a  guardian  ad  litem  was  appointed  for  an  infant 
defendant  at  the  instance  of  the  complainant,  and  the  court  directed 
hitn  to  make  a  proper  defense,  and  to  employ  solicitors,  and  having 
done  60,  the  court  ordered  the  executor  of  the  will  to  pay  his  solicitors 
$2,770.71,  for  their  services  and  disbursements,  to  experts  engaged 
by  him  the  sum  of  $450,  and  to  the  guardian  the  sum  of  $25,  and  that  ail 
of  such  amounts  be  taxed  against  thejcx)mplainant  as  a  part  of  the  costs 
of  suit.  This,  it  is  claimed,  was  in  pursuance  of  Sec.  6,  Ch.  22,  R.  S.  It 
vxta  heldy  that  the  statute  contemplates  the  taxation  only,  of  the  guard- 
ian^s  charges,  as  costs  against  the  complainant.  That  the  order  allowing 
the  guardian  ad  litem  his  charges  of  $25,  was  proper,  but  the  order  direct- 
ing the  taxation  of  the  other  sums  as  costs  against  complainant  to  be  paid 
by  the  executor  was  not. 

Memorandnm. — Bill  in  chancery  to  contest  a  will.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1892.  Opinion  filed 
March  18,  1,893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Appellant's  Brief,  Mason  Brothers,  Attorneys. 

Appellant  contended  that  a  medical  expert  may  examine 
a  patient,  and  from  such  examination,  give  his  opinion  to 
the  jury.  If  the  medical  expert  has  not  made  a  j^rsonal 
examination  of  the  patient,  then  the  proper  practice  is  to 
put  a  question  to  the  witness  reciting  the  supposed  facts 
hypothetically,  upon  which  the  opinion  of  the  ex])ert  is 
wanted.    L.,  N.  A.  &  C.  Ky.  Co.  v.  Shires,  108  111.  617. 

Solicitors'  fees  and  disbursements  and  experts'  fees  im- 
properly taxed  as  costs.  Constant  v.  Matteson,  22  111.  560; 
Eimer  v.  Eimer,  47  111.  373;  Wilhite  v.  Pearce,  47  111.  416; 
Con  well  V.  McCowan,  53  111.  364;  Cooper  v.  McNeil,  9 
Brad.  99. 

A.  W.  Green,  attorney  for  John  E.  Walsh,  executor,  etc., 
appellee. 
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Brief  of  Isham,  Lincoln  &  Beale,  Attorneys  for  the  Trus- 
tee AND  Guardian  ad  Litem,  Appellees. 

The  charges,  costs  and  expenses  of  the  guardian  ad  litem 
were  properly  taxed  as  costs  against  the  contestant.  Ke vised 
Statutes,  Chap.  22,  Sec.  6;  Smith  v.  Smith,  69  111.  308;  Stunz 
et  al.  V.  Stunz,  131  111.  210;  Wilbur  v.  Wilbur,  27  N.  E.  Eep. 
701. 

Opinion  of  the  Couet,  Waterman,  J. 

This  case  is  a  contest  over  the  will  of  one  Thomas  Hutch- 
inson, deceased,  it  being  insisted  by  appellant  that  the  tes- 
tator was  not  of  sound  and  disposing  mind  and  memory  at 
the  times  when  he  executed  the  instruments  purporting  to 
be  his  last  wiU  and  testament  and  a  codicil  thereto. 

We  quite  agree  with  counsel  that  persons  who  are  not 
experts,  but  who  have  hfCd  opportunities  to  observe  a  person, 
may  give  their  opinion  of  his  mental  capacity,  stating,  at 
the  same  time,  their  reasons  and  the  facts  observed  on  which 
they  base  their  opinions,  including  conversations  with  the 
persons,  but  not  conversations  with  others.  Koe  v.  Taylor, 
45  111.  485;  American  Bible  Society  v.  Brice,  15  111.  629; 
Keithley  v.  Stafford,  126  111.  507;  Chickering  v.  Brooks,  61 
Vt.  554;  Hardy  v.  Merrill,  56  N.  II.  227. 

We  do  not  And  that  this  rule  was  violated  in  the  exclusion 
of  such  testimony  when  offered  by  appellant. 

It  is  objected  that  one  of  the  experts  called  by  appellees, 
having  heard  all  the  evidence  as  to  the  habits,  conduct,  etc., 
of  the  testator,  testified  that  from  a  consideration  of  all  the 
evidence  in  the  case,  his  opinion  was  that  the  testator  was 
of  sound  mind.  This,  it  is  urged,  was  an  assumption  of  the 
province  of  the  jury;  that  the  witness  should  have  only 
testified  hypothetically. 

There  is  not  entire  agreement  among  the  authorities 
as  to  whether  an  expert  maj'^  thus  testify. 

In  Schneider  et  al.  v.  Manning  et  al.,  121  111.  376-387, 
such  testimony  was  h<  1 1  to  be  admissible,  the  court  saying, 
that  the  opinions  of  medical  men  are  constantly  admitted 
as  to  the  cause  of  disease  or  death,  and  as  to  the  sane  or  in- 
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sane  state  of  a  person's  mind,  though  the  witness  founds  such 
opinion,  not  on  his  own  personal  observation,  but  on  the  case 
itself,  as  proved  by  other  witnesses  on  the  trial.  C.  E.  I.  & 
P.  Ry.  Co.  V.  Mofiitt,  75  111.  524-529,  L.  N.  A.  &  C.  Ey.  v. 
Shires,  108  111.  617-630,  Dickenson  v.  Fitchburg,  13  Gray 
546-556,  and  Henry  v.  Hall,  13  Brad.  443,  indicate  that  the 
proper  practice  is  to  ask  the  expert  to  answer  hypothet- 
ically. 

Taylor,  in  his  work  on  Evidence,  Sec.  142,  says  that  the 
expert  can  not,  in  strictness,  be  asked  his  opinion  respecting 
the  very  point  which  the  jury  are  to  determine,  but  that  the 
examining  counsel  can  always  attain  his  object  by  putting 
the  question  hypothetically. 

In  Wharton  on  Evidence,  Sec.  452,  the  better  opinion  is 
said  to  be  that  the  expert  can  not  be  asked  his  opinion  as  to 
the  evidence  in  the  case  as  rendered. 

In  Greenleaf  on  Evidence,  Sec.  440,  it  is  said  that  expert 
opinions  as  to  the  sane  or  insane  state  of  a  person's  mind, 
etc.,  are  admissible  in  evidence,  though  the  witness  found 
them  not  on  his  personal  observation,  but  on  the  case  itself 
as  proved  by  other  witnesses  on  the  trial. 

In  McNaughten's  Case,  10  CI.  &  F.  200,  211,  212,  Lord 
Chief  Justice  Tindal,  answering  for  the  judges,  said  that 
where  the  medical  man  had  never  seen  the  prisoner  previous 
to  the  time,  but  was  present  during  the  whole  trial  and  the 
examination  of  all  the  witnesses,  he  could  not,  in  strictness, 
be  asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at 
the  commission  of  the  alleged  crime.  Where,  however,  the 
facts  were  not  disputed  and  the  question  became  one  of 
science  only,  it  might  be  convenient  to  allow  the  question 
to  be  put  in  that  general  form,  though  the  same  could  not 
be  insisted  upon  as  a  matter  of  right. 

Such  would  seem  to  be  the  better  opinion.  In  the  present 
case,  there  not  only  does  not  appear  to  have  been  any  sub- 
stantial dispute  as  to  the  facts  upon  which  Doctor  Lyman 
predicated  his  testimony,  but  the  question  put  to  him  not 
having  been  objected  to,  it  was  proper  that  he  should 
answer  it. 
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Undoubtedly,  the  testimony  of  Dr.  Brower  contained 
statements  that  were  not  admissible  as  evidence;  but  they 
came  in  as  a  part  of  a  long  answer,  and  counsel  should,  in 
their  motion  to  exclude,  have  designated  the  portions  of  the 
answer  which  they  desired  to  have  stricken  out. 

While  the  court  might,  in  its  discretion,  upon  their  motion, 
have  excluded  the  entire  answer,  we  do  not  think  that  it 
was  bound  to  do  so. 

The  jury  was  fully  warranted  by  the  evidence  in  giving 
the  verdict  it  did,  and  if  the  expert  testimony  of  Doctors 
Lyman  and  Brown  be  excluded  from  consideration,  we  think 
that  the  decided  preponderance  of  the  evidence  is  in  favor 
of  the  proponents  of  the  will,  and  that  another  trial  could 
only  result  as  did  this. 

The  instructions  given  fairly  presented  the  law  of  the 
case,  and  we  do  not  find  that  appellant  asked  for  [instruc- 
tions which  under  the  circumstances  the  court  improperly 
refused  to  give. 

It  would  be  useless  for  us  to  here  express  our  general 
opinion  as  to  expert  testimony;  each  side  introduced  the 
opinion  of  medical  experts,  and  they  did  not  agree;  it  would 
have  been  extraordinary  if  they  had. 

In  this  case  a  guardian  ad  litem  for  an  infant  defendant 
having  been  appointed  at  the  instance  of  the  complainants, 
and  the  court  having  directed  the  guardian  to  make  proper 
defense,  and  to  employ  the  firm  of  Isham,  Lincoln  &  Beale, 
solicitors,  the  court,  upon  a  petition  filed  by  the  guardian, 
ordered  that  the  executor  of  the  will  pay  to  such  solicitors 
the  sum  of  $2,770.71  for  their  services  and  disbursements, 
and  to  the  experts  engaged  by  the  guardian,  the  sum  of 
$450,  and  to  the  guardian  $25,  and  that  each  and  all  of  said 
amounts  be  taxed  against  the  complainant  as  a  part  of  the 
costs  of  the  suit;  and  that  execution  for  all  said  costs  issue 
against  the  complainant,  and  that  said  costs,  when  collected, 
be  received  by  said  executor,  and  held  and  disposed  of  by 
him  under  the  direction  of  the  Probate  Court  of  Cook 
County. 

This,  it  is  claimed,  was  in  pursuance  of  authority  granted 
by  the  following  provision  of  Sec.  6,  Chap.  22,  of  the  Ke vised 
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Statutes  :  "  In  any  cause,  in  equity,  it  shall  be  lawful  for 
the  court  in  which  the  cause  is  pending  to  appoint  a  guard- 
ian ad  litein^  to  any  infant  or  insane  defendant  in  such  cause, 
and  to  compel  the  person,  so  appointed,  to  act.  By  such 
appointment  such  person  shall  not  be  rendered  liable  to 
pay  costs  of  suit;  and  he  shall,  moreover,  be  allowed  a  rear 
sonable  sum  for  his  charges  as  such  guardian,  to  be  fixed  by 
the  court,  and  taxed  in  the  bill  of  costs." 

We  do  not  think  that  the  statute  contemplates  the  tax- 
ation as  costs,  not  only  of  the  guardian's  charges,  but  also 
of  his  expenses.  Taking  the  statute  literally  and  the  con- 
struction that  charges  include  expenses,  and  the  complain- 
ant would  have  to  pay  the  solicitor's  fees,  expenses  and 
w^ages  of  the  experts,  although  he,  complainant,  might  have 
succeeded  in  the  litigation.  Counsel  for  appellees  say  that 
this  is  what  they  insist. 

If,  in  all  equity  cases  in  which  a  guardian  ad  litem  is  ap- 
pointed for  an  infant  or  insane  person,  the  exi)enses  the 
guardian  reasonably  may  go  to  in  employing, solicitors,  hir- 
ing experts,  etc.,  must  be  paid  by  the  party  who  necessarily 
procures  the  appointment  of  such  guardian,  although  he  may 
be  successful  in  his  suit,  it  is  manifest  that  in  a  large  majority 
of  cases,  parties  having  a  meritorious  case  could  not  thus 
afford  to  undertake  to  pay  the  expense  of  not  merely  vigor- 
ously prosecuting,  but  of  so  defending. 

Whatever  view  may  be  taken  of  the  statute,  the  case  under 
consideration  w^as  not  one  which  called  for  the  incurring  of 
any  such  expense  by  the  guardian  ad  litem. 

The  executor  under  the  will  in  question,  was  a  party  de- 
fendant, and  he  made  a  vigorous  defense. 

The  allowance  of  §25  for  the  charges  of  the  guardian  was 
proper. 

The  decree  of  the  court  below  is  affirmed  in  all  respects 
save  as  to  the  order  directing  the  taxation  of  costs  against 
appellant  of  the  sums  directed  to  be  paid  by  the  executor, 
John  R.  Walsh,  to  Isham,  Lincoln  &  Beale,  and  to  Doctor 
S.  R.  Brower  and  to  Doctor  H.  M.  Lyman,  and  the  cause  is 
remanded  to  the  Circuit  Court,  with  directions  to  set  aside 
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the  order   taxing  against  appellant  as  costs  of   suit  such 
sums. 

The  order  allowing  $25  to  the  guardian  ad  litem^  and  tax- 
ing the  same  against  the  complainants  as  costs,  is  affirmed. 
Reversed  and  remanded  with  directions. 


Hempstead  Washbume^  Mayor,  etc,,  t.  People  ex  rel.    '  s?  saoi 

Charles  King. 

1.  Actions— -.FYchYiotw. — ^When  it  appears  that  a  cause  is  fictitious 
and  is  being  prosecuted,  not  for  direct  results,  but  for  some  use  -that 
might  be  made  of  the  judgment,  as  a  precedent  in  subsequent  proceedings 
of  the  same  kind,  the  court  is  under  no  duty  to  decide  it. 

Memorandnm. — Petition  for  mandamus.  Error  to  the  Circuit  Court 
of  Cook  County;  the  Hon.  Samuel  McConnell,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1892,  and  ^dismissed.  Opinion 
filed  February  14,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

JoHK  8.  Miller  and  George  A.  DoPuy,  attorneys  for 
plaintiffs  in  error. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  is  a  writ  of  error  to  review  the  judgment  of  the  Cir- 
cuit Court,  awarding  against  the  plaintiff  in  error  a  manda- 
mus requiring  him,  as  mayor  of  the  city  of  Chicago,  to  grant 
to  the  relator  a  license  to  keep  a  dram  shop  in  the  city. 

Suspecting  that  the  mandamus  had  been  obeyed,  and  that 
this  writ  was  being  prosecuted,  not  for  any  direct  result, 
but  for  use  that  might  be  made  of  the  judgment  of  this 
court  upon  subsequent  applications  for  licenses,  we  investi- 
gated, and  learned  that  the  dram  shop  for  which  the  relator 
wanted  a  license  was  in  full  blast,  and  inferred  that  the 
license  had  been  granted.  Having  called  the  attention  of  the 
counsel  of  the  city  to  the  fact  and  inference,  and  he  not  di^- 
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puting  either,  we  conclude,  that  in  this  suit  there  is  nothing 
in  controversy. 

The  court  is  under  no  duty  to  decide  the  case.  Loven  v. 
People,  46  IlL  App.  806.  The  principle  of  People  v. 
Leland,  40  IlL  118,  Spraggins  v.  Houghton,  2  Scam.  211, 
and  McConnell  v.  Shields,  1  Sciun.  582,  is  applicable,  and  the 
writ  of  error  is  dismissed. 


Hoyer  et  al.  t.  Lederer  et  al. 

1.  False  Statembnts— Comw^mal  Agendes.-^li  a  merchant  fur- 
nishes to  a  mercantile  agency^  whose  businesa  is  to  obtain  and  furnish  to 
others  statements  or  reports  of  the  flnacciai  condition  and  standing  of  busi- 
ness men  and  persons  engaged  in  trade^  a  willfuUy  false  statement  as  to 
his  circumstances  or  pecuniary  ability,  with  intent  to  obtain  a  standing 
and  credit  to  which  he  knows  tliat  he  is  not  justly  entitled,  and  thus  to 
defraud  whoever  may  refer  to  the  agency,  and  in  reliance  upon  the  false 
information  there  lodged  may  extend. credit  to  him,  his  liability  to  any 
party  defrauded  by  these  means  is  the  same  as  if  he  had  made  the  false 
representation  directly  to  the  party  injured. 

2.  Mercantile  Aqenoibs— ^Jfecf  of  Statements,  etc. — A  merchant  who 
is  a  subscriber  to  a  commercial  agency  must  be  held  to  know  the  mission 
of  it,  and  ought  not  to  be  allowed  to  sliield  himself  from  the  effects  of  a 
business  statement  he  is  called  upon,  by  the  agency  in  the  regular  course 
of  its  business,  to  make  for  publication  through  the  channels  of  the 
agency,  behind  a  secret  intention  at  the  time  of  making  the  statement, 
that  he  would  not  profit  by  it. 

Memorandum.— Replevin.  Summons  issued  February  24,  1890.  Ap- 
peal from  the  Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adams, 
Judge,  presiding.  Heard  in  thi$  court  at  the  October  term,  A.  D.  1893, 
and  aifirmed.     Opinion  filed  March  1^,  1893. 

Appellee's  decotid  instruction: 

The  court  instructs  the  jury  that  if  a  merchant  furnishes  to  a  mer- 
cantile agency,  whose  business  is  to  obtain  and  furnish  to  others  state- 
ments or  reports  of  the  financial  condition  and  standing  of  business  men 
and  persons  engaged  in  trcule,  a  willfully  false  statement  as  to  his  cir- 
cumstances or  pecuniary  ability,  with  intent  to  obtain  a  standing  and 
credit  to  which  he  knows  that  he  is  not  justly  entitled,  and  thus  to  de- 
fraud whoever  may  refer  to  the  agency,  and  in  reliance  upon  the  false 
information  there  lodged  may  extend  credit  to  him,  his  liability  to  any 
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party  defrauded  by  those  means  is  the  same  as  if  he  had  made  the  false 
representation  directly  to  the  party  injured;  the  court,  therefore,  in- 
structs the  jury  that  if  they  believe  from  the  evidence  that  the  defend- 
ant, Louis  W.  Moyer,  made  a  willfully  and  materially  false  statement  as 
to  his  circumstances  and  pecuniary  ability  with  intent  to  obtain  a 
standing  and  credit  to  which  he  knew  that  he  was  not  justly  en- 
titled, to  Bradstreet  &  Company,  and  that  Bradstreet  &  Company  was 
a  mercantile  agency  of  the  character  above  described,  and  that  said 
false  statement  was  communicated  to  the  plaintiffs  by  Bradstreet  & 
Company,  before  they,  the  plaintiffs,  extended  to  the  defendant,  Moyer, 
credit  on  account  of  the  goods  in  question,  and  that  the  plaintiffs  re- 
lied upon  said  false  statement,  and  were  induced  thereby  to  i)art  with 
the  possession  of  the  goods  in  controversy,  then  the  com*t  instructs  the 
jury,  their  verdict  should  be  for  the  plaintiffs. 

AppeUanfa  fifth  instruction: 

The  jury  are  further  instructed,  that  if  they  believe  from  the  evidence 
that  the  statements  introduced  in  evidence  and  made  to  the  Bradstreet 
Company  were  made  by  the  said  defendant,  Louis  W.  Moyer,  at  the 
request  of  the  Bradstreet  Company,  for  the  purpose  of  giving  the  said 
Louis.  W.  Moyer  a  rating  in  the  Bradstreet  reports,  and  were  not  made 
by  the  said  Louis  W.  Moyer  with  the  purpose  and  intent  that  the  same 
should  be  used  to  establish  or  obtain  a  credit  for  himself,  and  he  did  not 
know  that  they  would  be  so  used,  then  the  jury  shall  not  consider  the  same 
as  a  representation  of  the  financial  standing  of  the  said  defendant, 
Moyer,  to  the  said  plaintiffs,  although  the  jury  should  further  find  from 
the  evidence  that  the  said  plaintiffs  did  receive  such  a  report  from  the 
said  Bradstreet  Company. 

The  opinion  states  the  case* 

Eliel  &  EosENTHAL,  attomeys  for  appellants. 

Byam  &  WEmsoHKNK,  attomeys  for  appellees. 

Opinion  of  the  Court,  Shepaed,  J. 

This  was  an  action  in  replevin,  resulting  on  a  trial  by 
court  and  jury,  in  favor  of  the  appellees,  the  plaintiffs  in  the 
replevin  suit. 

The  principal  issue  was  as  to  whether  the  appellant 
Moj'er  obtained  the  replevied  goods  from  the  a])pellee9 
by  means  of  fraudulent  representations  made  by  him  of  his 
financial  standing  and  credit  as  a  merchant. 

Such  representations  as  were  made  by  him,  were  to  agents 
and  traveling  salesmen  of  the  appellees,  and  to  the  Brad- 
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street  Commercial  Agency,  and  were  communicated  by 
them  to  appellees,  and  furnished  the  basis  upon  which  the 
goods  in  question  were  sold  and  delivered  by  appellees  to 
appellant,  Moyer. 

A  large  amount  of  evidence  was  heard  on  the  trial,  some 
of  it  tending  strongly  to  establish  that  Moyer  had  been 
guilty  of  a  perpetration  of  a  fraud  upon  the  appellees,  and 
some  of  it  tending  to  establish  a  contrary  conclusion.  It  is 
unnecessary  to  recapitulate  the  evidence.  There  was  clearly 
enough  evidence  to  justify  the  jury  in  finding  as  they  did, 
and  in  such  a  case  a  court  of  review  will  not  set  aside  a  ver- 
dict merely  because  the  jury  might  have  found,  upon  the 
facts  and  circumstances  in  evidence,  a  different  verdict. 

Fault  is  found  with  the  second  instruction  given  to  the 
jury  on  behalf  of  appellees,  and  with  the  refusal  to  give 
the  fifth  instruction  offered  on  behalf  of  the  appellants. 

We  think  that  the  rule  of  law  applicable  to  willfully  and 
materially  false  statements  concerning  a  person's  pecuniary 
circumstances  and  ability,  made  to  a  commercial  agency,  with 
the  intent  on  the  part  of  the  person  making  the  statement 
to  thereby  obtain  a  financial  standing  and  credit  to  which 
he  knew  he  was  not  justly  entitled,  in  cases  where  the  per- 
son to  whom  such  false  statement  is  communicated  in  the 
regular  course  of  the  business  of  the  commercial  agency, 
shall  rely  upon  such  statement,  and  be  induced  thereby  to 
part  with  goods  to  him  who  has  made  the  false  statement, 
was  correctly  stated  in  appellees'  second  instruction;  and 
that  the  instruction  as  given  was  applicable  to  facts  given 
in  evidence  on  the  trial. 

It  was  not  necessary  that  the  appellees  should  have  relied 
solely  on  the  statement  furnished  by  Moyer  to  the  com- 
mercial agency.  The  evidence  discloses  that  they  did  rely 
upon  those  statements,  and  that  was  sufficient.  That  they 
relied,  also,  upon  the  statements  made  by  Moyer  to  appel- 
lees' traveling  salesmen,  does  not  make  the  instruction  inap- 
plicable. 

Eeliance  may  be  placed  upon  statements  of  the  financial 
standing  of  the  person  making  them,  made  at  different  times 
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to  different  persons,  who  stand  in  proper  relation  to  the 
parties,  and  the  subject-matter  of  the  statements,  where  the 
statements  are  in  substantial  accord,  without  violating  an 
instruction  given  with  reference  to  any  one  of  the  particular 
statements,  and  the  position  of  the  party  to  whom  it  is 
made. 

There  was  evidence  in  the  case  of  statements  made  to  the 
commercial  agency,  to  Kodenbery  and  to  Schultz  (who 
were  traveling  salesmen  of  appellees),  and  that  each  of 
those  statements  was  communicated  to  appellees,  and  that 
appellees  relied  upon  each  and  all  of  such  statements  in 
parting  with  their  goods. 

While  such  statements  were  more  complete  in  the  one 
case  than  in  the  other,  they  were  not  in  conflict,  and  it  was 
not  error  to  instruct  the  jury  particularly  as  to  the  legal 
status  of  the  commercial  agency,  or  as  to  the  effect  of 
statements  that  they  might  believe  from  the  evidence,  were 
made  to  the  agency. 

The  court  below  very  properly  refused  to  give  appellants' 
fifth  instruction.  Its  effect  was  to  tell  the  jury  that  no 
greater  weight  should  be  attached  to  a  statement  made  by 
appellant  Moyer  to  the  commercial  agency,  for  the  pur- 
pose of  giving  himself  a  financial  rating  in  the  agency's 
reports,  than  to  his  secret  intention  at  the  time  that  he 
should  not  obtain  credit  therefrom  for  himself. 

Moyer  knew  the  business  mission  of  the  commercial 
agency,  and  himself  became  a  subscriber  to  it.  He  ought 
not  to  be  permitted  to  shield  himself^from  the  effect  of  a 
business  statement  he  was  regularly  called  upon  to  make  for 
publication  through  the  channels  of  the  agency,  behind  his 
secret  intention,  at  the  time  of  making  the  statement,  that 
he  would  not  profit  by  it.  The  judgment  of  the  Circuit 
Court  will  be  affirmed. 


Vou  L7 
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Brockhausen  and  Fischer  v.  Bowes^  Jr.^  et  al. 

1.  Contracts — Parol,  for  the  Purchase  of  Real  Estate — Recovery  of 
Deposit. — Where  a  person  entered  into  a  parol  contract  to  buy  certain 
real  estate,  and  deposited  $100  as  earnest  money,  it  w€is  held,  that  he 
could  not  recover  the  same  back  unless  he  was  willing  to  consiimmate 
the  bargain  made,  and  the  other  party  unwilling. 

Memorandam. — Assumpsit  for  money  had  and  received.  Appeal 
from  tlie  Circuit  Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding.  Heai'd  in  this  court  at  the  October  term,  1893. 
Opinion  filed  February  14, 1893. 

Statement  of  the  Case. 

This  was  an  action  for  the  recovery  of  $100,  part  pay- 
ment of  a  parol  purchase  of  three  lots  at  $1,300  each,  in 
block  4,  Austin  Heights,  Chicago.  Judgment  was  rendered 
in  the  Circuit  Court  against  the  defendants  for  the  $100 
and  costs,  and  they  appeaL 

Appellants'  Brief,  William  Prentiss  and  Eoss  C.  Hall, 

Attorneys  for  Appellants. 

Appellants  contended  that  the  law  is,  that  one  who 
advances  money  in  part  payment  of  a  parol  purchjise  of  real 
estate,  can  not  recover  it  back  until  he  has  offered  to  fulfill 
the  parol  agreement,  and  the  other  party  has  repudiated  it 
by  refusing  to  perform.  If  he  repudiates  it  himself,  with- 
out the  default  of  the  other  party,  he  must  lose  what  he  has 
paid.  Crabtree  v.  Welles,  19  111.  55;  Swanzey  v.  Moore,  22 
111.  63. 

Money  paid  on  a  contract  invalid  bj'  the  statute  of  frauds 
can  be  recovered  by  the  party  who  paid  it  OTtlf/  on  a  refusal 
of  a  specific  performance  of  his  contract  by  the  party  receiv- 
ing the  money,  or  an  inability  on  his  part  to  perform  it,  or  a 
mutual  abandonment  of  the  contract.  2  Chitty  on  Con- 
tracts (11  Am.  Ed.),  928,  and  note;  Bishop  on  Contracts, 
Sec.  1236,  and  note. 
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Appelleks'  Bkief,  Woolfolk  &  Browning,  Attorneys. 

Appellees  contended  that  a  forfeiture  can  be  enforced 
only  when  an  authority  shown,  and  then  the  terms  of  the 
authority  must  be  strictly  complied  with.  Warvelle  on 
Vendors,  818;  Palmer  v.  Ford,  70  111.  369. 

Forfeitures  are  abhorrent  and  are  not  favored  in  the  law. 
A  party  claiming  a  forfeiture  must  make  clear  proof  that  he 
is  entitled  to  it.  Any  reasonable  construction  of  a  contract 
that  will  prevent  forfeiture,  will  be  made  by  the  court. 
Hartford  Insurance  Co.  v.  Walsh,  54  111.  164;  Voris  v.  lien- 
shaw,  49  111.  4^6;  Palmer  v.  Ford,  70  111.  369-377. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  parties  on  both  sides  of  this  case  are  real  estate  brokers, 
and  in  their  dealings  with  each  other  acted  in  behalf  of  un- 
disclosed principals.  The  appellees  contracted  by  parol  to 
buy  of  the  appellants  some  lots  numbered  8,  9  and  10,  and 
forgetting  what  they  had  bought  and  rejecting  all  overtures 
from  the  appellants  to  carry  out  the  contract  they  made, 
sued  for  a  deposit  of  $100  they  had  made  with  the  appellants. 
The  appellees  insisted  upon  lots  numbered  6  and  7  instead 
of  9  and  10.  No  demand  for  the  return  of  the  money  was 
made  before  suit.  Whether  any  objections  could  or  can  be 
made  to  the  title  which  the  appellants  could  not  or  can  not 
remove,  is  not  a  question  now.  When  the  appellees  are 
willing  to  consummate  the  bargain  they  made,  will  be  time 
enough  for  that  inquiry.  Crabtree  v.  Welles,  19  111.  55; 
Dulin  V.  Price,  124  111.  76. 

Even  if  the  appellants  are  to  be  treated  only  as  stakehold- 
ers of  the  money  for  their  principals,  the  appellees  are  in 
no  better  position.    2  Chitty  on  Contracts,  919. 

On  the  case  made  the  appellees  were  not  entitled  to 
recover,  and  the  judgment  is  reversed  aud  the  cause  re- 
manded. 
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.86  28?     Chicago  &  North-Western  Railway  Company  y.  John 
67  1571         Joseph  Eane^  by  his  Next  Friend^  Katie  J«  Kane. 


1.  Negijoence— iJi«fc8  of  Employment.— When  &  person  of  an  age 
capable  of  discretion  and  of  appreciating  the  risks  of  the  work  he  is 
engaged  in,  is  injured  by  reason  of  his  inattention  to  his  surroundings, 
the  law  will  not  permit  him  to  recover. 

Memorandam. — Action  on  the  case  for  personal  injuries.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Theodore  Brentano, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  A.  D.  1892, 
and  affirmed.    Opinion  filed  February  14, 1808. 

The  opinion  of  the  court  states  the  case. 

C.  S.  Darrow,  a.  W.  Pulver  and  W.  C.  Goudy,  attor- 
neys for  appellant. 

Case,  IIoqan  &  Case  and  F.  A.  Mitchell,  attorneys  for 
appellee. 

.Opinion  of  the  Court,  Gary,  P.  JT. 

Such  is  the  order  of  nature,  that  the  thoughtlessness  of  a 
moment  is  often  more  severely  punished  than  is  the  gross- 
est moral  delinquency. 

Juries  will  permit  their  sympathy  for  misfortune  to  con- 
trol their  judgment,  and  the  unpleasant  duty  is  thrown  upon 
the  courts  to  set  aside  verdicts  which  violate  principles  of 
law  in  the  interest  of  suflfering  victims. 

The  extraordinary  argument  is  addressed  to  us  in 
this  case,  that  as  the  appellant  vainly  tried,  by  instructions, 
to  induce  the  jury  to  obey  the  law,  it  "  is  now  precluded 
from  questioning  the  decision  of  the  jury." 

The  appellee's  own  version  of  the  accident,  by  which  he 
suffered  the  loss  of  his  right  arm,  is  that  when  he  was  be- 
tween nineteen  and  twenty  years  old,  he  had  been  employed 
for  ten  days  by  the  appellant  in  picking  up  links  and  pins 
in  the  "  yard  "  of  the  apj^ellant,  a  place  where  there  were 
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fifteen  or  twenty  tracks,  and  where  cars  were  being  switched 
from  one  track  to  another,  and  going  upon  a  track  to  pick 
up  a  pin,  he  was  caught  by  a  car  which  was  sent  loose  upon 
the  track.  In  switching  in  the  yard  no  bells  were  rung 
or  whistles  blown,  unless  in  case  of  danger  seen. 

It  appeared  that  the  tracks  were  substantially  straight 
for  a  considerable  distance,  but  not  how  near  the  appellee 
was  to  the  switch  by  which  the  car  came  upon  the  track. 
The  car  moved  at  a  speed  of  four  or  five  miles  an  hour. 

The  manner  of  doing  the  work  in  the  yard  was  the  same, 
at  the  time  the  appellee  was  injured,  that  it  had  been  dur- 
ing the  previous  ten  days  that  he  had  worked  there. 

He  was  of  an  age  capable  of  discretion,  the  risks  of  the 
work  he  could  appreciate,  and  it  is  apparent  that  only  his 
inattention  to  the  surroundings  was  the  cause  that  he  was 
in  a  position  to  be  caught  by  the  moving  car. 

Under  such  circumstances  the  law  will  not  permit  a  recov- 
ery. Working  in  a  railway  yard  required  of  him  constant 
watchfulness  for  his  own  safety.  Chicago  &  North  Western 
Ry.  Co.  V.  Sweeney,  52  111.  325;  Chicago  &  North  Western 
Ry.  Co.  V.  Donahue,  75  111,  106;  Aerkfetz  v.  Humphreys, 
145  U.  S.  418. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


Grand  Lodge  Ancient  Order  United  Workmen  of  Illi- 
nois v.  Jesse. 

1.  Beneficiary  Societies— App/ica^ion  for  Ulembershipy  Part  of 
the  Contract, — ^The  general  rule  of  law  that  all  papers  in  pari  materia 
are  to  be  read  together,  as  constituting  an  entire  contract,  applies  to  the 
application  for  insurance  in  beneficiary  societies  and  to  the  general  rules 
and  regulations  of  the  society. 

2.  Beneficiary  Societies— /2i^fcf«  of  Members  of  Subordinate  Lodges. 
— V^here  the  constitution  of  a  beneficiary  society  requires  each  mem- 
ber of  a  subordinate  lodge  applying  for  a  degree,  etc.,  to  make 
application  for  the  rights,  privileges  and  benefits  of  the  order,  such 
application  shall  constitute  a  part  of  the  contract  of  each  member  with 
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the  general  lodge,  a  member  of  a  subordinate  lodge  by  the  nature  of 
the  relation  existing  between  the  subordinate  lodge  and  tiie  grand 
lodge,  has  the  right  to  contract  with  the  latter  subject  to  and  in  accord- 
ance with  the  general  rules  and  regidations,  without, being  a  member 
of  it. 

8.  Beneficiary  Societies — Members  of  Sitbordinate  Lodges  Oovemed 
by  Constitution  and  By-Laws  of  the  General  Lodge. — A  member  of  a  sub- 
ordinate lodge  is  governed  by  the  constitution  and  by-laws  of  the  general 
lodge,  where,  as  a  member  of  a  subordinate  lodge,  he  is  qualified  to  con- 
tract with  the  general  lodge,  and  by  his  contract  obligates  himself  to 
comply  with  them. 

4.  Beneficiary  Soctettes— Forfeitures—Waiver  of  Same, by  Subor- 
dinate Lodges.— A  member  of  a  subordinate  lodge  failed  to  pay  an  assess- 
ment, and  his  certificate,  by  operation  of  the  rules,  became  suspended. 
These  rules  provided  that  it  might  be  renewed  within  a  period  of  three 
months  from  the  date  of  8us])ension,  upon  the  condition  tiiat  all  asse^- 
ments  made  during  the  time  of  suspension  should  be  paid,  and  if  not  done 
within  thirty  days  from  such  date,  a  certificate  of  good  health  should  be 
furnished.  After  the  expiration  of  the  thirty  days,  his  delinquent  assess- 
ments were  paid  by  his  wife  to  the  financier  of  tlie  subordinate  lodge 
but  no  certificate  of  health  was  furnished.  A  minute  of  tlie  payment 
and  reinstatement  was  made  on  the  books  of  the  subordinate  lodge,  and 
the  money  forwarded  to  the  proper  officer  of  the  general  lodge,  who  re- 
fused to  receive  it,  because  no  certificate  of  health  accompanied  it,  and 
returned  the  same  to  the  subordinate  lodge.  It  was  returned  to  the  wife 
of  the  member  who  paid  it.  The  minute  upon  the  books  of  the  reinstate- 
ment, etc.,  was  stricken  out,  and  an  entry  made,  that  because  of  the 
mental  illness  of  the  member  and  his  inability  to  produce  a  certificate  of 
health,  as  required  by  the  rules  of  the  grand  lodge,  his  suspension  was 
upheld.  It  vxLs  held,  that,  as  tlie  rules  of  tlie  grand  lodge  provided  the 
only  method  of  reinstating  a  beneficiary  certificate  after  it  had  been  sus- 
pended for  thirty  days,  the  officer  of  the  subordinate  lodge  could  not 
waive  the  requirements. 

5.  Beneficiary  SociKriEsSubordinate  Lodges — Agents  of  the  Gen- 
eral Lodge — Waiver  of  Rides,  etc, — A  subordinate  lodge  and  its  officers 
have  no  authority  to  waive  any  rules  of  the  grand  lodge  which  relate  to 
the  substance  of  a  contract  between  an  individual  member  and  the 
grand  lodge. 

6.  Beneficiary  Societvb&— Forfeiture  of  Certiflcate-^Insanity  no 
Excuse  for  Non-payment. — It  is  a  well  settled  rule  of  ttie  law,  that  insan- 
ity furnishes  no  excuse  for  the  non-payment  of  an  assessment  in  a  ben- 
eficiar}'  society. 

7.  Damages — In  Excess  of  the  Amount  Claimed.— Vn^er  a  declara- 
tion in  assumpsit,  with  an  ad  damnum  of  (2,000,  the  cause  was  sub- 
mitted to  the  court  for  trial  without  a  jury,  and  a  judgment  entered  for 
$2,050.  It  was  assigned  for  error  in  the  Appellate  Court  that  the  recov- 
ery was  in  excess  of  the  ad  damnum.  The  objection  was  not  raised  in 
the  court  below.    It  ira«  held,  it  could  not  be  raised  in  the  Apx>ellate 
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Ck>urt  for  the  first  time.    It  should  have  been  specifically  pointed  out  in 
the  motion  for  a  new  trial. 

t?.  Yabjance^  Writ  and  Declaration, — A  variance  between  the  writ 
and  the  declaration,  the  former  being  in  debt  and  the  latter  in  asbunipsit, 
to  be  availed  of  in  the  Appellate  Court,  must  first  be  raised  in  the  court 
below,  and  when  it  is  not,  it  can  not  be  raised  for  the  first  time  in  the 
Appellate  Court. 

Menorandmn.— Assumpeit  on  a  beneficiary  certificate.  Appeal  from 
the  Superior  Court  of  Cook  County';  the  Hon.  Theodore  Brentano, 
Judge,  presiding.  Heard  in.this  court  at  the  October  term,  1892.  Opin- 
ion filed  February  14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's  Brief,  John  P.  Ahrens  and  C.  R.  Matson, 

Attorneys. 

Appellant  contended  that  the  only  theory  upon  which 
the  action  of  the  subordinate  lodge,  in  reinstating  the 
beneficiary  certificate,  was  binding  on  the  defendant  grand 
lodge,  or  estopped  it  from  insisting  upon  the  forfeiture,  can 
be  that  the  subordinate  lodge  and  its  officers  were  the  agents 
of  the  grand  lodge,  and  that  it  is  bound  by  their  acts. 

But  even  if  they  were  the  agents  of  the  grand  lodge, 
they  had  no  authority  to  waive  any  of  its  laws  which 
relate  to  the  substance  of  a  contract  between  an  indi- 
vidual  member  and  bis  associates  in  their  associate  ca- 
pacity. Lyon  V.  Supreme  Assembly,  etc.,  Mass.,  26  N.  E. 
236;  Burbank  v.  Assn.,  etc.,  144  Mass.  434;  McCoy  v.  Roman 
Catholic,  etc.,  152  Mass.  272;  Baxter  v.  Ins.  Co.,  1  Allen  294; 
Evans  v.  Ins.  Co.,  9  Allen  329;  Hale  v.  Ins.  Co.,  6  Gray  169; 
Brewer  v.  Chelsea,  14  Gray  203;  Mulrey  v.  Ins.  Co.,  4  Allen 
116;   Swett  v.  Society,  etc.,  78  Me.  541. 

**  The  by-laws  of  a  society  are  binding  upon  all  the  mem- 
bers and  all  are  conclusively  presumed  to  know  them.  The 
Supreme  Court  of  Indiana  (Bauer  v.  Sampson,  102  Ind.  262,) 
says :  ^  One  who  becomes  a  member  of  such  an  organiza- 
tion is  chargeable  with  the  knowledge  of  its  laws  and  rules, 
and  is  bound  by  them.  He  can  not  be  ignorant  of  them, 
nor  can  he  refuse  obedience  to  them,  unless,  indeed,  they 
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are  illegal,  or  require  the  perforraance  of  acts  which  the 
law  forbids.  By-laws  not  in  themselves  illegal  and  not 
requiring  the  performance  of  acts  contrary  to  law,  must 
therefore  be  deemed  binding  upon  all  persons  who  become 
members.  The  reason  of  the  rule  is  that  by  becoming  a  mem- 
ber one  impliedly  agrees  to  be  bound  by  all  legal  acts  of  the 
majority  under  the  compact  of  the  articles  of  association." 
Bacon  on  Ben.  Soc.,  Sec.  81;  Bagley  v.  Grand  Lodge,  131  111. 
498. 

The  sickness  or  insanity  of  Jesse  was  no  excuse  for  the 
non-payment  of  the  assessments  in  question.  Ilawkshaw  v. 
Knights  of  Honor,  29  Fed.  Eep,  770;  Hanson  v.  Knights 
of  Honor  (111.),  29  N.  E.  Kep.  1121. 

Upon  the  question  of  variance  it  has  been  held  that  a 
joinder  of  counts  in  debt  and  assumpsit  is  a  fatal  error  that 
can  be  taken  advantage  of  on  writ  of  error  in  the  following 
cases:  Cruikshank  v.  Brown,  5  GiL  75;  McGinnity  v.  Lague- 
renne,  5  Gil.  101;  Adams  v.  Hardin,  19  111.  273;  Gunnip  v. 
Carter,  58  111.  296.  Upon  the  same  principle  it  certainly  is 
as  great  an  error  to  enter  a  judgment  in  debt  on  a  finding 
in  assumpsit  under  any  sort  of  declaration.  Frazier  v.  Laugh- 
lin,  1  Gil.  347;  Wood  v.  Price,  46  111.  435. 

When  the  finding  and  judgment  exceed  the  amount  of 
the  ad  damnxim  of  the  declaration,  the  judgment  will  be 
reversed.  Oakes  v.  Ward,  19  111.  46;  Kussell  v»  City,  22  111. 
283;  Brown  v.  Smith,  24  111.  196;  Walcott  v.  Holcomb,  24 
111.  331;  Rives  v.  Kumler,  27  111.  291;  Kelly  v.  Third  Nat. 
Bank,  64  111.  541. 

E.  F.  Mastebson  and  E.  M.  Ashcbaft,  attorneys  for  appel- 
lee. 

Opinion  of  the  Court,  Shepard,  J. 

October  24,  1887,  the  appellant  issued  to  Charles  Jesse  a 
beneficiary  certificate  for  $2,000. 

The  certificate  on  its  face  recites  that  "  Brother  Charles 
Jesse,  a  master  workman  degree  member  of  Douglas  Lodge, 
No.  177,  of  said  order,  is  entitled  to  all  the  rights  and  privi- 
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leges  of  membership  in  the  Ancient  Order  of  United  Work- 
men, and  to  participate  in  the  beneficiary  fund  of  the  order 
to  the  amount  of  $2,000,  which  sum  shall,  at  his  death,  be 
paid  to  his  wife,  Mary  Jesse. 

This  certificate  is  issued  upon  the  express  condition  that 
Charles  Jesse  shall,  in  every  particularr,  while  a  member 
of  said  order,  comply  with  all  the  laws,  rules  and  require- 
ments thereof." 

The  application,  signed  by  Charles  Jesse,  for  said  bene- 
ficiary certificate,  is  addressed  to  the  appellant  grand  lodge, 
and  recites  that  Jesse,  having  made  application  for  the 
master  workman's  degree  in  Douglas  Lodge,  No.  177,  of 
the  order,  agrees  that  compliance  on  his  part  with  all  the 
laws,  regulations  and  requirements,  which  then  were,  or 
might  thereafter  be,  enacted  by  said  order,  was  the  express 
condition  upon  which  he  was  to  be  entitled  to  participate  in 
the  beneficiary  fund  of  said  order,  and  it  was  upon  this 
application  that  the  beneficiary  certificate  sued  on,  was 
issued. 

The  constitution  of  appellant  prescribes  the  method  of 
organizing  subordinate  lodges  under  the  jurisdiction  of  the 
grand  lodge,  and  establishes  a  form  of  constitution  for  the 
subordinate  lodges. 

The  constitution  also  requires  that  each  member  of  a  sub- 
ordinate lodge  shall,  upon  applying  for  the  workman  de- 
gree, make  appUcation  for  the  rights,  privileges  and  benefits 
of  the  order,  such  as  was  made  by  Jesse,  and  provides  that 
such  application  shall  constitute  part  of  the  contract  of  each 
member  with  the  grand  lodge.  Even  without  this  express 
provision,  the  general  rule  of  law  is,  that  all  papers  in  pari 
Toateria  are  to  be  read  together  as  constituting  the  entire 
contract.  N.  W.  B.  &  M.  Aid  Association  v.  Bloom,  21  111. 
App.  159,  and  cases  cited. 

The  apphcation  made  by  Jesse  and  the  beneficiary  certi- 
ficate sued  on,  and  issued  to  him,  show  that  Douglas  Lodge, 
No.  177,  of  the  order,  was  one  of  the  subordinate  lodges  of 
the  order. 

It  is  not  material  that  Jesse  was  not  a  member  of  the 
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grand  lodge.  He  was  a  member  of  Douglas  Lodge,  and 
by  virtue  of  the  relations  existing  between  Douglas  Lodge 
and  the  grand  lodge,  had  the  right  to  contract  with  the 
latter,  subject  to  and  in  accordance  with  the  general  rules 
and  regulations  of  the  grand  lodge,  which  by  express 
agreement  on  his  part  were  a  part  of  the  contract. 

He  was  as  much  governed  by  the  constitution  and  by-laws 
of  the  grand  lodge,  as  if  he  had  been  .a  member  of  the 
grand  lodge,  because  as  a  member  of  the  subordinate  lodge 
he  was  qualified  to  contract  with  the  grand  lodge,  and  did, 
by  his  contract,  obligate  himself  to  comply  with  them.  The 
agreement  on  the  part  of  the  grand  lodge  was  expressly 
conditioned  upon  the  compliance  by  Jesse  with  all  the  laws 
and  rules  of  the  order. 

The  rules  of  the  grand  lodge  pro\nde  for  the  making  of 
assessments  with  which  to  meet  death  losses.  In  accordance 
therewith  an  assessment  was  duly  made  for  the  month  of 
February,  1890,  upon  all  the  membership,  and  notice  duly 
given  to  Jesse. 

It  is  provided  by  the  constitution  that  the  beneficiary 
certificate  of  each  member  who  has  not  paid  such  assess 
ment  on  or  before  the  28th  day  of  the  month  for  which  it  is 
made,  and  notice  given,  shall,  by  the  fact  of  such  non-pay- 
ment, stand  suspended,  and  that  the  member  shall  forfeit 
all  his  rights  under  his  beneficiarj'^  certificate. 

It  is  further  provided  that  beneficiary  certificates  thus  sus- 
pended, may  be  renewed  within  a  period  of  three  months 
from  the  date  of  such  suspension,  upon  condition  (and  none 
other)  that  all  assessments  made  during  the  time  of  sus- 
pension shall  be  paid,  and  if  not  done  within  thirty  days 
from  the  date  of  such  suspension,  a  certificate  of  good  health, 
in  the  form  prescribed,  shall  be  furnished  by  the  applicant 
for  reinstatement. 

Jesse  having,  as  stated,  failed  to  pay  the  assessment  made 
for  February,  the  suspension  of  his  certificate  was  noted  on 
the  minutes  of  Douglas  Lodge  on  March  5,  1890. 

On  April  23,  1890,  which  was  more  than  thirty  days  after 
the  suspension  of  Jesse's  certificate,  his  wife  paid  to  the 
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financier  of  Douglas  Lodge,  the  amount  of  Jesse's  arrearages, 
but  no  certificate  of  health  was  furnished,  and  on  the  same 
day  a  minute  of  Jesse's  reinstatement  was  made  on  the  books 
of  Douglas  Lodge.  The  money  thus  received  of  Mrs.  Jesse 
was  sent  by  the  Douglas  Lodge  to  the  grand  recorder  of  the 
grand  lodge,  who  refused  to  receive  it,  and  returned  it  to 
the  Douglas  Lodge,  because  it  was  not  accompanied  by  a 
certificate  of  good  health,  and  the  proper  officer  of  the  Doug- 
las Lodge  returned  the  money  to  Mrs.  Jesse.  The  minute 
of  the  entry  of  Jesse's  reinstatement  on  the  books  of  tho 
Douglas  Lodge  was  struck  out,  and  a  minute  thereon  made, 
that  because  of  the  mental  illness  of  Jesse  and  his  inabilitv 
to  produce  a  certificate  of  health,  as  required  by  the  laws  of 
the  grand  lodge,  his  suspension  was  upheld,  according  to 
those  laws. 

It  appears  that  on  May  1,  1890,  Charles  Jesse  was  duly 
adjudged  insane,  and  it  was  found  that  his  disease  was  of 
five  months'  duration. 

Charles  Jesse  died  October  6,  1891,  and  up  to  the  time  of 
his  death  no  objection  was  made,  either  by  himself,  or  his 
wife,  to  his  suspenaion,  after  what  has  been  stated. 

The  summons  was  in  debt  and  damages  laid  at  §2,000. 

The  declaration  was  in  assumpsit  with  an  ad  damnum  of 
$2,000. 

The  cause  was  submitted  to  the  court  without  a  jury, 
and  judgment  entered  for  $2,050. 

It  is  assigned  for  error  that  there  was  a  variance  between 
the  writ  and  the  declaration,  and  that  the  amount  of  the 
finding  and  judgment  exceeded  the  ad  damnum  of  the  dec- 
laration. 

These  questions,  to  be  availed  of  here,  should  have  been 
first  raised  in  the  court  below.  They  were  not.  It  is  con- 
tended that  because,  among  the  reasons  assigned  for  a  new 
trial,  in  the  Superior  Court,  it  was  said  that  the  finding  and 
damages  assessed  were  excessive,  the  question  may  be  raised 
here.  But  on  the  authority  of  Utter  v.  J  affray,  15  Brad. 
236  (affirmed  in  114  111.  480),  we  think  not.  The  error,  if 
any,  was  not  specifically  pointed  out  in  the  reasons  urged 


108  Appellate  Courts  of  Illinois, 

Vol.  50.]  A.  O.  U.  W.  v»  Jesse. 

for  a  new  trial.  Had  the  attention  of  the  court  below  been 
drawn  to  the  sj^cific  fact  tfcat  the  damages  assessed  exceeded 
the  ad  dcunnujn^  the  error  could,  and  doubtless  would,  have 
been  corrected  at  once  bv  leave  to  amend. 

An  objection  which,  if  specifically  pointed  out  in  the  court 
below,  might  have  been  at  once  obviated,  can  be  of  no  avail 
if  first  urged  here.     I.  &  St.  L.  R.  R.  Co.  v.  Estes,  96  111.  473. 

The  main  contention  is  as  to  the  status  or  standing  of 
Charles  Jesse  with  reference  to  the  beneficiary  certificate 
and  the  appellant,  at  the  time  of  his  death. 

It  is  claimed  by  appellee  that  Douglas  Lodge  was  the 
agent  of  appellant,  and  that  appellant  is  estopped  from  deny- 
ing its  liability,  because  of  its  acts,  and  the  acts  of  the 
deputy  grand  master  workman,  in  reinstating  Jesse  on  the 
minutes  of  Douglas  Lodge,  and  that  Jesse  was  misled  by 
such  acts,  and  also  because  he  had  not  been  suspended  on 
former  occasions  for  not  paying  assessments.  It  seems  that 
Douglas  Lodge  had,  on  some  former  occasions,  paid  for 
Jesse,  and  some  other  of  its  members,  assessments  for  one 
month,  and  that  a  custom  had  grown  up  in  that  lodge  to  pay 
one  assessment  for  a  member,  in  case  he  failed  to  do  so,  and 
charge  him  a  fine  for  so  doing,  and  that  in  pursuance  of  that 
custom  Douglas  Lodge  had  paid  for  Jesse  his  January  assess- 
ment. But  it  does  not  appear  that  the  grand  lodge  had 
knowledge  of  the  custom,  or  fact  of  payment  in  that  way. 
And  it  does  not  appear  that  the  custom  extended  beyond 
the  payment  of  one  assessment. 

Douglas  Lodge  was  not  bound,  therefore,  even  under  the 
evidence  of  the  custom,  to  pay  for  Jesse  the  February  assess- 
ment, for  non-payment  of  which  the  suspension  in  question 
was  made. 

If  the  testimony  were  specific  that  the  deputy  grand  mas- 
ter workman  had  in  any  way  aided  or  encouraged  Mrs. 
Jesse  in  her  effort  to  reinstate  her  husband,  yet  the  only 
power  of  such  deputy,  under  the  constitution  of  the  appel- 
lant, was  to  "  institute  new  lodges,"  and  such  aid  or  encour- 
agement would  not  affect  the  defense  of  the  appellant. 

If  it  be  assumed  that  Douglas  Lodge  and  its  o£Scers  were 
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agents  of  the  grand  lodge  in  all  matters  pertaining  to  the 
collection  of  assessments,  it  does  not  follow  that  they  had 
authority  to  waive  any  of  the  laws  of  the  grand  lodge  which 
relate  to  the  substance  of  a  contract  between  an  individual 
member  and  the  grand  lodge.  Brewer  v.  Chelsea  Ins.  Co., 
14  Gray,  203;  Burbank  v.  Boston  P.  R,  Ass'n,  11 X.  E.  Rep. 
691;  Lyon  v.  Supreme  Assembly  (Mass.)  26  N.  E.  Rep.  236; 
Swett  V.  Society,  etc.,  78  Me.  541;  McCoy  v.  Rom.  Cath., 
etc.,  152  Mass.  272;  Bacon  on  Benefit  Societies,  Sec.  426  and 
cases  cited. 

The  constitution  of  the  grand  lodge  provided  the  only 
method  for  reinstating  a  beneficiary  certificate  after  it  had 
been  suspended  for  thirty  days.  The  officers  of  the  subor- 
dinate lodge  could  not  waive  those  requirements. 

Jesse  had  become  suspended  because  of  his  failure  to  pay 
the  February  assessment,  and  his  rights  were  thereby  for- 
feited. After  the  lapse  of  thirty''  days  there  was  but  one  ^ 
way  for  him  to  become  reinstated,  and  that  was  by  furnish- 
ing the  required  certificate  of  good  health.  That  was  an 
essential  prerequisite  to  the  revival  of  the  contract  between 
himself  and  the  grand  lodge,  and  in  view  of  the  nature  of 
the  objects  for  which  associations  of  this  kind  are  conducted, 
it  was  a  reasonable  one,  and  one  upon  which  the  ability  of 
such  organizations  must  depend  in  safety  to  their  members. 

In  this  case,  the  arrearages  that  were  received  from  Mrs. 
Jesse  by  the  officers  of  the  subordinate  lodge  and  trans- 
mitted to  the  grand  lodge,  were  promptly  refused  and 
returned  by  the  latter  because  the  certificate  of  good  health 
did  not  accompany  them. 

It  was  the  misfortune  of  Jesse  that  he  was  unable  forever 
thereafter  to  furnish  such  certificate  because  of  his  insanity, 
but  "  the  rule  seems  fully  sustained  that  insanity  is  no  ex- 
cuse for  non-payment."  Hawkshaw  v.  Supreme  Lodge,  etc., 
29  Fed.  Rep.  770,  and  cases  cited. 

It  appears  in  evidence  that  Charles  Jesse  had  about  a 
year  before  been  recorder  of  Douglas  Lodge,  and  knew  in 
fact,  as  weU  as  being  bound  to  know,  the  rules  and  laws  of 
the  society. 
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We  see  no  ground  for  holding  that  the  appellant  is  es- 
topped from  denying  its  liability  because  of  the  conduct  of 
the  officers  of  the  subordinate  lodge  in  reinstating  Jesse 
without  the  certificate  of  good  health. 

The  Supreme  Court  in  N.  W.  Mut.  Life  Ins.  Co.  v.  Amer- 
ican, 119  111.  329,  clearly  states  the  doctrine  of  estoppel  as 
applied  to  this  case. 

There  is  nothing  in  this  record  to  show  that  Jesse  was 
misled  by  what  was  done  in  the  way  of  reinstating,  but  on 
the  contrary,  it  may  be  fairly  inferred  that  at  the  time  when 
Mrs.  Jesse  paid  his  arrearages,  he  was  in  no  condition  to 
have  furnished  the  necessary  certificate  of  good  health. 

The  February  assessment  was  lawfully  made;  Jesse  had 
due  notice  of  it;  his  suspension  occurred  from  the  fact  that 
he  did  not  pay  it.  The  attempted  reinstatement  by  the 
subordinate  lodge  was  not  lawfully  done,  and  was  promptly 
repudiated  by  the  grand  lodge,  and  the  arrearages  paid 
for  the  purpose  of  procuring  reinstatement  were  promptly 
paid  back,  and  this  action  by  the  grand  lodge  was  acquies«^ed 
in  until  after  the  death  of  Jesse,  about  a  year  and  a  half 
later. 

There  seems  to  be  no  merit  in  the  suit,  and  the  Superior 
Court  ought  to  have  so  held  and  found  for  the  defendant 
below,  the  appellant  here. 

The  judgment  of  the  Superior  Court  will  therefore  be  re- 
versed and  the  cause  remanded* 


g  }J9  Webber  y.  City  of  Chicago. 


1.  Horse  Raoino — Exhibitions,  etc. — The  court  will  notice  judicially 
that  horse  racing  is  an  exhibition,  a  performance  and  an  entertainment. 

2.  Cities  and  Villages — Power  to  License — Exhibitians. — Under 
paragraphs  41  and  58,  of  Sec.  1,  Art.  5,  of  the  general  incorporation  act, 
a  city  council  has  authority  to  license  horse  racing  as  an  exhibition  or 
amusement,  and  all  persons  aiding  in  the  exhibition  or  amusement  with- 
out a  license,  wiU  be  guilty  of  violating  the  ordinance  requiring  such 
license. 
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3.  Cities  and  Villages — Ordinances — Licensing  Exhibitions. — ^It  is 
no  legal  objection  to  the  ordinance  providing  for  the  licensing  of  exhibi- 
tions, etc. ,  that  the  license  can  be  obtained  for  less  money  for  a  whole 
month  than  it  can  for  three  weeks. 

4.  Cities  and  Villages — Ordinances— Part  Validy  Part  Invalid,  —An 
ordinance  may,  as  to  some  matters  comprised  in  it,  be  invalid,  and  valid 
as  to  the  residue. 

5.  Cities  and  Yillaqes— Ordinances— Delegation  of  Power, — An 
ordinance  of  the  city  of  Chicago  providing  for  the  licensing  of  exhibitions, 
etc.,  divided  the  same  into  fomr  classes,  giving  a  definition  of  eacli,  and 
for  which  different  rates  were  fixed.  It  vxis  field  that  the  ordinance 
was  not  void  because  it  provided  that  the  mayor  should  determine  in 
every  case  where  application  for  license  was  made,  tlie  class  to  which 
the  entertainment  belonged,  and  that  the  person  to  whom  the  license 
was  to  be  granted  should  pay  the  fee  fixed  by  the  ordinance. 

Memorandum. — ^Prosecution  for  violating  an  ordinance.  Appeal  from 
the  Circuit  Court  of  Cook  Coimty;  the  Hon.  Edward  F.  Dunne,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1892,  and  affirmed. 
Opinion  filed  April  19,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Knight  &  Brown,  Fred.  W.  Packard 

AND  Lyman  Trumbull,  Attorneys. 

Appellant  contended  that  the  ordinances  are  to  be 
strictly  construed,  and  that  appellant  was  not  required 
under  the  ordinances  to  take  out  an  amusement  license, 
horse-racing  not  being  included  in  the  specific  enumeration 
of  amusements  or  shows  required  to  be  licensed,  and  that 
the  general  words  following  a  specific  enumeration  can 
not  include  appellant.  In  other  words,  the  rule  is  familiar 
that  general  words  following  a  specific  enumeration  of 
objects  or  things  in  an  ordinance  or  prohibitory  statute 
will  be  held  to  include  only  such  things  as  are  of  the  same 
kind  as  those  specifically  enumerated.  Marquis  v.  City 
of  Chicago,  27  111.  App.  251;  Shirk  v.  People,  121  111.  61; 
In  re  Swigert,  119  111.  83;  State  v.  Baker,  2  S.  W.  K.  836. 

John  S.  Miller  and  Geo.  A.  DuPuy,  attorneys  for  ap- 
pellee. 
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Opinion  of  the  Coubt,  Gaby,  P.  J. 

The  appellant  was  employed  by  the  Garfield  Park  Club, 
a  corporation  conducting  horse  races  upon  grounds  inclosed 
by  a  high,  tight  board  fence  in  the  city.  He  sold  at  the 
grounds,  tickets  which  entitled  persons  to  enter. 

Among  the  ordinances  of  the  city  are  these : 

"  907.  For  the  purpose  of  providing  for  the  licensing  and 
taxing  of  theatricals,  shows,  amusements  and  all  public  exhi- 
bitions for  gain,  in  a  just  and  equitable  manner,  the  same 
are  hereby  divided  into  four  classes,  which  shall  be  known 
as  the  first,  second,  third  and  fourth,  as  follows : 

1.  All  entertainments  of  a  dramatic  or  operatic  charac- 
ter, including  lectures,  public  readings  and  recitations,  and 
exhibitions  of  paintings  or  statuary,  shall  belong  to  and  be 
known  as  entertainments  of  the  first  class. 

2.  Concerts  or  other  musical  entertainments,  panoramas, 
performances  of  any  feats  of  jugglery,  sleight  of  hand  or 
necromancy,  and  exhibitions  of  any  natural  or  artificial  curi- 
osities, shall  belong  to  and  be  known  as  entertainments  of 
the  second  class. 

3.  Circuses,  menageries,  caravans,  side-shows  and  con- 
certs, minstrel  or  musical  entertainments  given  under  a  cov- 
ering of  canvas,  exhibitions  of  monsters  or  of  freaks  of 
nature,  variety  and  minstrel  shows,  athletic,  ball,  or  similar 
games  of  sport,  and  all  other  exhibitions,  performances  and 
entertainments  not  here  enumerated,  given  in  a  building, 
hall,  or  under  canvas,  or  other  cover,  or  within  any  inclos- 
ure,  shall  belong  to  and  be  known  as  entertainments  of  the 
third  class. 

4.  All  street  shows,  exhibitions  and  devices,  such  as  bird 
shows,  galvanic  batteries,  lifting  machines,  blowing  and 
striking  machines,  and  all  other  exhibitions  and  perform- 
ances or  devices  for  the  trial  of  strength,  given,  performed, 
or  had  upon  or  along  the  streets  or  public  grounds  of  the 
city  of  Chicago,  and  all  exhibitions  or  shows  not  included 
in  the  three  foregoing  classes,  shall  belong  to  and  be  known 
as  entertainments  or  exhibitions  of  the  fourth  class. 

908.    No  person  or  persons,  within  the  limits  of  the  city, 
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shall  give  any  of  the  entertainments  mentioned  in  this  chap- 
ter for  gain,  without  a  license  for  that  purpose  first  had 
and  obtained  from  the  mayor,  under  the  seal  of  the  city, 
under  a  penalty  of  not  less  than  $50  and  not  exceeding  $200, 
for  each  and  every  Violation  of  this  section :  Provided,  that 
for  musical  parties  or  concerts,  and  exhibitions  of  paintings 
or  statuary  given  by  citizens  of  this  city,  not  engaged  in  the 
giving  of  such  entertainments  as  a  business,  no  license  shall 
be  required. 

909.  Each  license  shall  express  for  what  it  is  granted, 
and  the  time  it  is  to  continue,  and  the  following  tax  or 
license  fee  shall  be  imposed  upon  each  license  granted  as 
aforesaid,  and  paid  to  the  city  collector,  on  the  granting  of 
such  license  as  follows,  to-wit :     *    *    * 

4.  For  each  variety  and  minstrel  show,  athletic,  ball,  or 
similar  games  of  sport,  ten  dollars  for  each  day;  and  exhi- 
bitions of  monsters  or  freaks  of  nature,  and  all  other  exhi- 
bitions, performances  and  entertainments  not  hereinbefore 
enumerated,  given  in  a  building,  hall,  or  under  canvas,  or 
other  covering,  or  within  any  inclosure,  the  sum  of  twenty 
dollars  for  each  week  or  parts  thereof ;  but  if  such  exhibi- 
tion or  show  shall  continue  for  a  whole  month  or  more, 
then  at  the  rate  of  fifty  dollars  per  month. 

911-  The  mayor  shall  determine  in  every  case  where 
application  for  a  license  under  this  chapter  is  made,  the 
class  to  which  the  entertainment  belongs,  and  the  person 
or  persons  to  whom  the  license  may  be  granted  shall  pay 
the  license  tax  or  fee  herein  fixed  for  such  license." 

That  a  horse  race  is  an  exhibition,  a  performance,  and  an 
entertainment,  we  may  notice  judicially,  without  danger  of 
impeachment. 

If  people  bet  on  it,  and  make  gambling  of  an  exercise 
which  both  horses  and  spectators  enjoy,  that  is  to  be  sepa- 
rately considered. 

Bets  are  often,  as  we  have  heard,  made  on  elections,  yet 
the  elections  are  necessary  to  the  perpetuity  of  freedom. 

The  appellant  was  charged  with  violating  section  908, 
and  fined  fifty  dollars.    He  now  argues : 

You  LS 
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"  1.  Appellant  or  the  Garfield  Park  Club  was  not  re- 
quired to  take  out  an  amusement  license  to  sell  tickets  of 
admission  to  their  grounds  to  witness  horse-racing. 

2.  The  ordinance  is  not  a  valid  one. 

3.  Ordinance  void  for  uncertaintv." 

The  power  of  the  city  council  to  legislate  on  the  subject- 
matter  of  this  ordinance  is  found  in  Section  1  of  Article  5 
of  the  General  Incorporation  Act  of  Cities  and  Villages,  as 
follows : 

"  The  city  council  in  cities  and  president  and  the  board  (rf 
trustees  in  villages  shall  have  the  following  powers : 

Forty-first.  To  license,  tax,  regulate,  suppress  and  pro- 
hibit hawkers,  peddlers,  pawnbrokers,  keepers  of  ordinaries, 
theatrical  and  other  exhibitions,  shows,  amusements,  and  to 
revoke  such  licenses  at  pleasure. 

Fifty-eighth.    To  regulate  places  of  amusement." 

Ilorse-racing  is  an  exhibition  or  amusement  which  the 
city  might,  under  those  provisions,  require  to  be  licensed, 
and  all  persons  aiding  in  the  exhibition  or  amusement  with- 
out a  license  would  be  ffuiltv  of  violating  the  ordinances 
requiring  such  license.  We  think  this  answers  the  first 
two  points. 

Tlie  argument  on  the  third  point  is  that  a  license  can  be 
obtained  for  less  money  for  the  whole  month,  than  it  can 
for  three  weeks  specifically,  therefore  the  ordinance  is  void. 

It  is  a  sufficient  answer  to  that  to  say,  that  no  such  case 
would  be  likely  to  occur;  but  if  an  applicant  for  a  license 
preferred  to  pay  more  instead  of  less,  why  should  anybody 
else  complain  ? 

Also  that  section  911  confers  upon  the  mayor  a  power 
which  can  not  be  delegated. 

Whether  in  the  application  of  the  ordinance  to  other  sub- 
jects than  horse  racing,  any  difficulty  would  be  found,  we 
need  not  consider. 

Any  ordinance  may,  as  to  some  matters  embraced  in  it, 
be  invalid,  and  valid  as  to  the  residue.  Dillon,  Municipal 
Corporations,  4th  ed..  Sec.  421. 

But  in  the  nature  of  things  in  a  large  city  the  ministerial 
part  of  the  business  of  licensing  must  be  done  by  some 
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officer  always  accessible.  We  know  as  a  fact  that  in  the 
city  of  Chicago,  for  many  years  past,  all  licenses  have  been 
issued  by  the  mayor,  under  general  classifying  ordinances, 
and  that  no  applications  for  license  are  made  to  the  city 
council.  No  objection  to  that  mode  of  proceeding  appears 
in  the  numerous  cases  where  convictions  for  violations  of 
ordinances  requiring  licenses  have  been  sustained  by  the 
Supreme  Court. 

There  is  no  more  uncertainty  as  to  horse  racing  in  Gar- 
field Park  being  an  exhibition  within  an  inclosure,  than  as 
to  selling  whisky  in  a  bar  room  being  such  a  business  as 
requires  a  dram  shop  license.  People  v.  Cregier,  138  111. 
iOl. 

The  conviction  is  right,  and  the  judgment  is  affirmed. 


Albert  M.  Day  v.  Charles  A.  Hale  et  al.  '"  k2 

1.  Real  EIstate  Brokerage — AgenVn  Commission. — Some  real  estate 
brokers  were  engaged  in  negotiating  a  sale  of  a  house  from  H.  to  K.  H. 
wanted  more  ground  and  called  upon  D.,  who  owned  ground  adjoining 
the  house,  to  buy  it,  telling  him  that  the  business  came  through  a  real 
estate  man,  and  if  the  sale  were  made  it  would  be  through  him  and  he 
wanted  a  commission;  to  which  D.  laughingly  replied,  '*  Tliey  all  want 
commission/'  H,  was  not  an  agent  of  the  brokers  to  make  any  contract 
between  them  and  D.,  and  the  brokers  had  no  connection  with  the  sale 
by  D.  to  K.  It  teas  held,  that  the  brokers  had  no  claim  upon  D.  for  com- 
mission. 

Memorandnm. — Action  of  assumpsit  for  commissions.  Appeal  from 
the  Circuit  CJourt  of  Cook  County;  the  Hon.  Samuel  McConnell,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1892.'  Opinion  filed 
February  14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  M.  B.  &  F.  S.  Loomis,  Attorxeys. 

Appellant  contended  that  the  law  will  not  permit  the 
agent  of  a  purchaser  to  become  the  agent  and  recover  com- 
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missions  of  the  seller.  The  same  man  can  not  act  at  the 
same  time  as  agent  for  both  seller  and  buyer.  His  duty  to 
the  one  is  inconsistent  with  his  duty  to  the  other.  Kron- 
enberger  v.  Fricke,  22  111.  App.  550;  Cottom  v.  Holiday,  59 
111.  176;  Short  v.  Millard,  68  111.  292;  Story  on  Agency,  Sees. 
31,  210,  211;  Smith  v.  Townsend,  109  Mass.  500;  Walker  v. 
Osgood,  98  Mass.  348;  Farnsworth  v.  Heramer,  1  Allen,  494; 
Schwartze  v.  Yearly,  31  Md.  278;  Morison  v.  Thomson,  9 
Law  Kep.  480;  Gardner  v.  Ogden,  22  N.  Y.  347;  Bollman  v. 
Loomis,  41  Conn.  581;  Lloyd  v.  Colston,  5  Bush.  (Ky.)  587. 

John  P.  Aheens,  attorney  for  appellees- 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellees,  as  real  estate  brokers,  were  engaged  in 
negotiating  a  sale  of  a  house  from  Mr.  Hunt  to  Mr.  Kent. 

Kent  wanted  more  ground,  which  belonged  to  Day,  and 
Hunt  went  to  him  about  it.  Through  that  interview,  per- 
haps, but  perhaps  the  subsequent  events  would  have  been 
the  same  if  it  had  never  occurred,  Kent  went  to  Day  and 
bought  Day's  ground. 

The  only  circumstance  tending  to  charge  Day  with  com- 
missions to  appellees  is,  that  Hunt  told  Day  when  he  went 
to  him  about  his  ground,  that  the  business  came  through  a 
real  estate  man,  and  if  a  sale  was  made  it  would  be  through 
him,  and  he  wanted  a  commission;  to  which  Day,  laughing, 
replied  that  they  all  wanted  commission.  Hunt  was  not  an 
agent  of  the  appellees  to  make  any  contract  between  them 
and  Day,  and  they  in  fact  had  no  connection  with  the  sale 
by  Day  to  Kent. 

The  utmost  that  can  be  said,  is,  that  in  looking  for  a  house 
for  Kent,  events  so  shaped  themselves  without  their  aid,  that 
Kent  bought  a  piece  of  naked  ground  from  Day.  To  that 
result,  perhaps,  Hunt,  prompted  by  his  own  interest  solely, 
contributed. 

The  appellees  have  no  claim  upon  Day,  and  the  judgment 
is  reversed  and  the  cause  remanded. 
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Home  Library  Association  t.  Witherow. 

1.  Contracts — Execution  of,  etc. — A  contract  in  writing  was  signed 
thus:  "  K  Y.  Loomis  (Seal),  Agent  for  the  Home  Library  Association." 
It  was  held,  not  to  be  the  contract  of  the  Home  Library  Association,  but 
the  personal  contract  of  Loomis  only.  His  addition  as  agent  of  the  Home 
Library  Association  is  merely  descriptive. 

2.  CONTRA-CTS— -iSeoZed  Instruments— Parties  to  Suits  Therein, — ^It  is  a 
rule  of  law  that  upon  a  sealed  instrument  no  one  but  a  party  thereto  can 
sue  or  be  sued  thereon. 
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Memorandam. — Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  George  H.  Kettelle,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1892.    Opinion  filed  February  1   1893. 

The  opinion  states  the  case. 

Partridge  &  Partridge,  attorneys  for  appellant. 

J.  H.  Kbebs  and  A.  TV.  Pulvek^  attorneys  for  appellee 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee  sued  the  appellant  in  assumpsit,  basing  his 
action  upon  this  paper : 

"  This  agreement,  made  and  executed  this  29th  day  of 
September,  1886,  by  and  between  E.  Y.  Loomis,  Southern 
Manager  for  the  Home  Library  Association,  party  of  the 
first  part,  and  Ross  F.  Witherow,  party  of  the  second  part, 
witnesseth,  that  in  consideration  of  the  covenants  and  agree- 
ments hereinafter  contained  to  be  kept  and  performed  by 
said  parties,  the  said  first  party  hath  appointed  and  doth 
hereby  appoint  the  said  second  party  their  district  manager 
in  Frederick,  Alleghany  and  Garrett  counties  in  Maryland, 
and  Mineral,  Grant,  Hampshire,  Morgan  and  Hard  counties 
in  West  Virginia.  Such  service  to  be  for  the  term  of  three 
years,  and  shall  begin  on  the  15th  day  of  October,  1886,  and 
end  on  the  14th  day  of  October,  1889.  In  consideration  of 
such  appointment  and  the  salary  hereinafter  fixed  and 
allowed,  the  said  second  party  accepts  such  appointment 
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and  agrees  to  enter  upon  such  service  on  the  above  named 
day  and  territory  appointed,  and  he  hereby  covenants  he 
will  devote  his  entire  time,  skill  and  energy  faithfully  to 
such  employment  during  said  time.  That  he  will,  as  fast  as 
possible,  employ  competent  and  efficient  canvassers  to  solicit 
each  and  every  family  therein,  so  far  as  practicable,  to  be- 
come members  of  the  association;  that  he  will  personally 
superintend  such  canvass  and  each  of  the  canvassers,  and 
sed  that  they  properly  represent  the  association  and  attend 
to  their  duties,  and  give  to  each,  from  time  to  time,  what- 
ever seems  necessary  to  successfully  accomplish  the  work, 
and  that  the  said  first  party  shall  not  be  liable  for  any  per- 
sonal contract  made  by  said  second  party  with  such  em- 
ployes, beyond  the  regular  agent's  commission  of  twenty 
per  cent.  It  is  also  agreed  that  said  second  party  shftll, 
when  requested  so  to  do,  attend  any  auction  sales  of  books 
that  may  occur  in  his  district,  for  the  purpose  of  purchasing 
for  the  association  wnth  the  money  furnished  him  by  them 
for  such  purpose,  and  as  per  their  instructions,  any  books 
that  may  be  placed  on  sale  that  they  may  desire.  It  is  also 
agreed  that  said  second  party  shall  provide,  at  some  central 
place  in  his  district,  a  suitable  office  to  transact  his  said 
business  and  to  keep  a  stock  of  goods,  and  that  he  shall  put 
upon  the  outer  door  or  wall  a  sign  which  shall  read  as  fol- 
lows, viz.:  The  Home  Library  Association,  Mechanicstown, 
Maryland,  Ross  F.  Witherow,  Manager.  It  is  also  agreed 
that  he  shall  get  to  commence  his  work  with  a  stock  of  not 
less  than  $2,500  worth  of  goods,  and  that  he  shall  pay  at 
least  $1,500  when  order  is  made.  It  is  hereby  mutually 
agreed  that  the  said  second  party  shall  at  the  end  of  each 
month  retain  five  dollars  (that  shall  have  been  paid  in  during 
the  month)  of  each  paid-up  membership  fee  for  the  purpose 
of  using  to  gel  new  goods  as  they  may  be  desired  from  time 
to  time,  and  that  he  shall,  after  deducting  and  retaining  the 
fro  ratu  amounts  of  his  hereinafter  named  salary,  from  the 
remaining  amount  that  shall  have  been  paid  him,  send  the 
surplus  that  may  exist  to  said  first  party.  In  consideration 
of  the  aforesaid  duties  being  faithfully  performed  by  said 
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second  party,  said  first  party  hereby  agrees  to  pay  hira  a 
regular  yearly  salary  oi  $2,000  per  year,  the  same  to  be 
paid  in  regular  monthly  installments  as  above  stipulated. 
The  said  party  of  the  second  part  covenants  and  agrees  that 
he  will  not  during  such  time  engage  in  any  other  business 
that  will  interfere  with  the  proi>er  discharge  of  his  said  du- 
ties, and  that  he  will  so  far  as  lies  in  his  power  follow  all 
proper  general  instructions  that  may  be  given  him  by  said 
first  party  whatever,  relating  to  the  employment  of  canvass- 
ers or  agents  to  the  modes  of  conducting  their  work,  or  in 
relation  to  any  other  part  of  such  business,  and  to  report  to 
them  weekly  the  work  done  by  him  or  the  agents  or  can- 
vassers employed.  It  is  also  agreed  that  said  second  party 
shall  withdraw  from  his  business  all  the  capital  put  in  by 
him  at  the  end  of  this  time.  It  is  hereby  mutually  agreed 
by  and  between  the  parties  hereto  that  if  either  shall  neglect 
or  refuse  to  fulfill  its  conditions  previous  to  October  15th, 
the  party  so  in  default  shall  forfeit  to  the  other  the  amount 
($50)  placed  by  each  in  the  hands  of  V.  B.  Osier,  as  fixed 
and  liquidated  damages,  which  amount  under  no  circum- 
stances shall  be  considered  as  penalty. 

In  witness  whereof,  the  parties  to  these  presents  have 
set  their  hands  and  seals,  in  the  year  and  day  first  above 
written. 

(Signed)        E.  Y.  Loomis,         [Seal.] 
Agent  for  the  Home  Library  Association. 
Boss  F.  WiTUEROw,         [Seal.] 
In  the  presence  of 

Van  B.  Osler." 

The  theory  upon  which  appellee  recovered  $1,073.50,  was 
that  under  the  clause  in  the  paper,  "  it  is  also  agreed  that 
said  second  party  shall  withdraw  from  his  business  all  the 
capital  put  in  by  him  at  the  end  of  this  time,"  he  was  en- 
titled to  recover  from  the  appellant  whatever  money  he 
had  advanced. 

What  sort  of  a  scheme  was  being  worked  by  the  parties 
interested,  does  not  appear  from  this  record;  but  it  does 
appear  that  the  appellee  sent  to  Hill  &  Harvey,  of  Balti- 
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more,  $1,500,  and  received  from  them  300  books  and  800 
certificates  of  membership  in  the  Home  Library  Association, 
of  which  the  appellee  gave  no  account,  and  all  inquiry  as  to 
which,  on  cross-examination  of  the  appellee  as  a  witness,  was 
denied. 

First,  the  paper  upon  which  the  appellee  relies  is  not  a 
contract  of  the  appellant;  it  is  the  personal  contract  of 
Loomis  only.  His  description  of  himself  as  "Southern  Man- 
ager "  and  "Agent "  are  merely  descriptions. 

Second,  upon  a  sealed  instrument  no  one  not  a  party  can 
sue  or  be  sued.     Haines  v.  McCormick,  132  111.  104. 

If  money  has  come  to  the  possession  of  the  appellant, 
either  in  its  own  office  or  of  agents  receiving  for  the  appel- 
lant, which  the  appellee  is  entitled  to  upon  a  full  showing 
of  all  accounts,  we  do  not  decide  that  he  may  not  recover  it; 
but  no  such  case  is  made  on  this  record,  and  the  judgment 
is  reversed  and  the  cause  remanded. 


fio~!2d  Bosa  Crouse  t.  Charles  W.  Rhodes  et  al. 

51    268 

1.  Contracts — Repudiation^  etc. — ^Tlie  fact  that  a  party  to  a  contract 
changes  his  mind  and  declines  to  execute  it  does  not  discharge  him  from 
its  obligations, 

Memorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County,  the  Hon.  Richard  S.  TcTmix,  Judge,  presiding.  Heard  in  tliis 
court  at  the  October  term,  1892,  and  affirmed.  Opinion  filed  February 
14, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

EuBExs  &  MoTT,  attorneys  for  appellant. 

Appellees'  Brief,  Weigley,  Bclkley  &  Gray,  Attorneys. 

Our  contention  is,  that  having  found  a  purchaser  within  a 
month  or  so  of  the  time  that  the  property  was  placed  in  the 
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hands  of  the  appellees  for  sale,  it  being  admitted  that  such 
purchaser  was  ready,  able  and  willing  to  buy,  and  appellant 
having  refused  to  make  the  sale,  entitled  appellees,  without 
anything  more,  to  their  commissions.  Monroe  v.  Snow,  131 
111.  126;  Swigart  v.  Hawley  (lU.),  29  N.  E.  Eep.  883;  Goss 
V.  Broom,  31  Minn.  484. 

Opinion  of  the  Court,  Gary,  P.  J. 

It  is  conceded  that  the  appellant  retained  the  appellees 
as  real  estate  brokers  and  gave  them  this  authority : 

"  Chicago,  February  6, 1802. 
Mr.  Khodes, 

Dear  Sir:  I  have  decided  to  sell  my  corner  on  Belmont 
avenue  within  a  month  or  so,  at  the  rate  of  $1^0  a  foot,  half 
cash,  and  the  other  half  within  two  years  time,  at  6  per  cent 
interest.  After  that  time  I  will  not  take  less  than  $200  per 
foot.  As  soon  as  you  can  come  to  an  arrangement,  please 
let  me  know,  and  oblige, 

Yours  very  respectfully, 

Rosa  Crouse. 

The  appellees  found  a  purchaser,  ready,  able  and  wilUng 
to  buy,  and  he  signed  this  contract :     . 

"  This  memorandum  witnesseth,  that  Rosa  Crouse,  of  Chi- 
cago, hereby  agrees  to  sell,  and  William  H.  Chadwick 
agrees  to  purchase  at  the  price  of  one  hundred  and  sixty 
(8160)  dollars  per  front  foot  on  Belmont  avenue,  the  follow- 
ing described  real  estate  situated  in  Cook  county,  Illinois  : 
Lots  ten  (10)  and  eleven  (11)  in  block  three  (3),  in  Kimball- 
Young's  subdivision  in  the  N.  W.  quarter  (N.  W.  J)  of  sec- 
tion 28,  in  township  40  north,  range  14,  east  of  the  3rd  P. 
M.  Subject  to  all  taxes  and  assessments  levied  after  the 
year  1891;  (3)  any  unpaid  special  taxes  or  assessments  levied 
for  improvements  not  yet  made;  also  subject  to 

"  Said  purchaser  has  paid  one  thousand  ($1,000)  dollars 
earnest  money  to  be  applied  on  said  purchase  when  con- 
summated, and  agrees  to  pay  within  five  days  after  the  title 
has  been  examined  and  found  good,  the  further  sum  of 
twentv-eiffht  hundred  and  fortv  dollars  at  the  ofti'ce  of 
Rhodes  Bros.  &  Co.,  Chicago,  provided  a  good  and  sufficient 
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warranty  deed,  conveying  to  said  purchaser  a  good  title  to 
said  premises,  subject  as  aforesaid,  shall  then  be  ready  for 
delivery.  .  The  balance  to  be  paid  as  follows :  Thirty-eight 
hundred  and  forty  (§3,840)  dollars  on  or  before  one  (1)  year, 
interest  from  date  at  the  rate  of  6  per  cent  per  annum,  pay- 
able semi-annually,  to  be  secured  by  notes  and  mortgages  or 
trust  deed  of  even  date  therewith,  on  said  premises,  in  the 
form  ordinarily  used  by  Title  Guaranty  Company.  A  com- 
plete abstract  of  title  or  merchantable  copy,  to  be  furnished 
within  reasonable  time,  with  a  continuation  thereof  brought 
down  to  this  date.  In  case  the  title  upon  examination,  is 
found  materially  defective  within  ten  days  after  the  said 
abstract  is  furnished,  then  unless  the  material  defects  be 
cured  within  thirty  days  after  written  notice  thereof,  the 
said  earnest  money  shall  be  refunded,  and  this  contract  to 
become  inoperative. 

"  Should  any  person  fail  to  perform  this  contract  promptly 
on  his  part,  at  the  time  and  in  the  manner  herein  specified, 
the  earnest  money,  paid  as  above,  shall,  at  the  option  of  the 
vendor,  be  forfeited  as  liquidated  damages,  including  com- 
missions payable  by  vendor,  and  this  contract  shall  become 
null  and  void.  Time  is  of  the  essence  of  this  contract  and 
of  all  the  conditions  thereof. 

"  This  contract  and  earnest  money  shall  be  held  by  Rhodes 
Brothers  &  Co.,  for  the  mutual  benefit  of  the  parties 
thereto. 

"  In  testimony  whereof,  said  parties  hereto  set  their  hands 
this  5th  day  of  March,  A.  D.  1892. 

"William  II.  Chadwick."*' 

The  appellees  presented  the  contract  to  her  on  the  5th 
day  of  March,  1892,  and  she  refused  to  execute  the  contract 
or  make  the  sale  as  proposed,  and  afterward  indorsed  across 
the  contract  this : 

"  I  hereby  decline  to  execute  this  contract,  and  hereby 
release  Wm.  II.  Chadwick  from  any  supposed  liability  thereon, 
and  this  paper  is  hereby  canceled, 

"  Dated  March  15,  1892. 

"EosA  Crouse. 
"Attest:    KoBiNs  S.  Mott." 
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The  record  shows  no  reason  why  she  refused,  but  her 
counsel  seek  now  to  justify  her  refusal  upon  the  grounds 
that  the  contract  gave  time  to  the  purchaser  and  imposed 
burdens  upon  her,  and  cite  Munson  v.  Jacques,  No.  4300  this 
court.  There  is  no  resemblance  between  the  cases.  Here 
no  burdens  are  imposed,  nor  time  given,  to  which,  so  far  as 
the  record  shows,  she  objected  to,  nor  such  as  are  not  usual 
in  this  community.  Had  she  pointed  out  any  valid  objections, 
and  the  appellees  had  not  removed  them,  they  would  have 
had  no  claim  upon  her. 

The  fair  inference  is  that  she  had  changed  her  mind,  but 
that  does  not  discharge  her.     The  judgment  is  affirmed. 


Libby,  McNeil  &  Libby  t*  Scherman. 

1.  Master  and  Servant — Ordinary  Risks  Incident  to  the  Work. — An 
employe,  as  a  rule,  assumes  the  ordinaiy  risks  incident  to  tlie  work  in 
which  he  is  engaged,  and  so,  too,  he  assumes  the  hazard  and  dangers 
which  he  knows,  or  by  the  use  of  ordinary   diligence  might   have 

known. 

2.  FEtiiOW-SERVANTS — When  Employes  Are,  and  When  Tliey  Are  Not, 
— In  a  room  in  which  were  piled  baiTels  containing  pork,  it  was  discov- 
ered that  one  barrel,  on  which  were  piled  three  tiers  of  barrels,  each 
weighing  from  350  to  450  pounds,  was  leaking.  The  foreman  of  the  es- 
tablishment knocked  in  the  head  of  the  barrel,  and  instructed  the  em- 
ploye to  get  another  barrel  and  put  the  contents  into  it,  and  tlie  empty 
barrel  was  left  in  the  tier.  Next  day  the  barrels  fell  in  consequence  of, 
Bo  it  was  claimed,  the  empty  barrel.  Itvxm  heldy  that  if  the  foreman,  in 
personally  knocking  in  the  head  of  the  barrel  and  removing  the  contents, 
was  doing  the  work  of,  and  acting  as  a  fellow-servant  of,  the  person 
injured  by  the  falling  barrels,  in  determining  and  directing  that  the 
head  should  be  knocked  in  and  the  contents  removed,  he  was  acting  as 
a  principal.  This  having  been  determined  upon,  it  was  immaterial  who 
did  the  work,  as  the  negligence  consisted  not  in  doing  the  work  in  a 
negligent  manner,  but  in  its  being  done  at  all. 

8.  Master  and  Servant — Right  to  Recover, — A  servant  can  not 
recover  from  his  master  merely  for  the  consequences  of  defective  work 
done  by  his  fellow-employes. 

4.  Pleading — Defective  Declarations—After  Verdict. — Where  a  de- 
fective declaration  is  pleaded  to,  it  is  to  be  considered  not  what  it  woul  J 
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have  been  on  a  demurrer,  but  as  it  would  be  considered  after  verdict 
A  verdict  will  aid  a  defective  statement  of  the  cause  of  action,  but  will 
not  help  a  statement  of  a  defective  cause  of  action. 

5.  VUEADisa— What  Defects  Are  Cured  by  Verdict, — ^A  presumption 
is  entertained,  after  the  verdict,  in  favor  of  what  appears  to  be  a  good 
cause  of  action,  while  no  presumption  arises  in  favor  of  what  does  not 
appear  to  be  a  good  cause  of  action;  so  too,  where  there  is  any  defect, 
imperfection,  or  omission  in  any  pleading,  in  substance  or  form,  which 
would  have  been  fatal  on  demurrer,  yet  if  the  issue  joined  is  such  as  is 
necessarily  required  on  the  trial,  proof  of  the  facts  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  that  the  judge 
would  have  directed  the  jury  to  give,  or  the  jury  would  have  given  a 
verdict,  such  imperfection  or  omission  is  cured  by  the  verdict. 

6.  Pleadings — Variance  Between  the  Declarations  and  the  Proofs, — 
Where  a  declai-ation  in  effect  charged  that  a  row  of  barrels  was  defect- 
ively piled,  that  the  defendant  negligently  removed  from  one  of  the  bar- 
rels, its  contents,  and  thereby  rendered  it  unable  to  support  the  weight  of 
the  barrels  piled  upon  it,  whereby  the  barrels  gave  way  and  fell  upon 
the  plaintiff,  and  the  evidence  showed  that  the  foreman  in  charge  of  the 
men  piling  the  barrels  found  that  a  barrel  which  had  been  piled  in  the 
row  was  leaking,  knocked  in  the  head,  and  directed  an  employe  to  remove 
its  contents,  which  was  done,  leaving  the  barrel  empty  with  the  head 
knocked  out,  and  insufficient  to  support  the  weight  above  it.  by  reason  of 
which  the  barrels  fell,  it  was  heldy  that  the  evidence  was  in  substantial 
accord  with  the  allegations  of  the  declaration,  and  the  charge  that  the 
barrels  were  defectively  piled  might  be  rejected  as  surplusage. 

7.  Remittitur— Practice  of  Entering. — The  practice  of  refusing  to 
enter  judgment  upon  verdicts,  unless  a  portion  thereof  is  remitted,  is  so 
common,  and  so  promotive,  not  only  of  justice,  but  of  an  end  of  litiga- 
tion, that  it  is  almost  essential  to  the  proper  conduct  of  jury  trial  that 
the  court  should  possess  such  power. 

Memorandnm. — Action  in  case  for  personal  injuries,  commenced  De- 
cember 5, 1889.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1892,  and  affirmed.    Opinion  filed  February  1,  1893. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
the  appellee  and  against  the  appellant,  for  $5,(J00,  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the  appellee, 
through  the  negligence  of  the  appellant,  while  the  apj>ellee 
was  an  employe  and  servant  of  the  appellant. 

On  the  lith  day  of  September,  1889,  appellee,  while 
engaged  with  three  other  employes  of  appellant  in  piling 
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barrels  filled  with  beef,  in  the  warehouse  of  appellant,  had 
his  leg  broken  by  the  pile  of  barrels  which  he  and  his  co- 
employes  had  been  piling,  falling  down  upon  him. 

It  is  alleged  in  the  declaration  that  the  appellant  corpo- 
ration "  negligently  kept  and  maintained  said  rows  of  barrels 
defectively  piled  in  rows,  one  upon  another,  and  while  so 
defectively  piled,  drove  in  the  head  of  one  of  said  barrels 
and  took  therefrom  the  contents  thereof,  to  wit,  certain  brine 
and  pork,  so  that  the  said  barrel  was  then  and  there  greatJy 
weakened  and  rendered  unable  to  support  the  weight  of  the 
barrels  piled  above  the  same,  and  by  reason  of  the  careless- 
ness and  negligence  of  the  defendant  in  the  manner  afore- 
said, and  while  plaintiff  w^as  in  the  exercise  of  all  due  care 
for  his  own  safety,  the  said  barrels  spread,  tilted,  gave  way 
and  fell  upon  and  against  the  plaintiff,"  etc. 

The  evidence  shows  that  during  the  afternoon  previous  to 
the  accident,  one  Morgenweck,  a  foreman  in  charge  of  the 
men  piling  the  barrels,  came  in  the  room  and  finding  a  bar- 
rel that  had  been  piled  in  the  row  the  men  were  working 
on,  leaking,  took  a  hatchet,  knocked  in  the  head  of  the 
barrel,  and  directed  an  employe  to  get  another  barrel  and 
put  the  contents  into  it,  which  was  done;  that  this  barrel 
which  the  foreman  knocked  in,  was  in  the  second  row  from 
the  bottom  of  the  tier  which  the  men  were  then  piling,  and 
which  they  had  then  just  about  completed,  so  that  at  the 
time  the  foreman  knocked  in  the  head  of  the  barrel  and 
took  out  the  contents  there  were  three  rows  of  barrels 
above  it. 

Plaintiflf  claimed  that  the  act  of  the  foreman  in  knocking 
out  the  head  of  the  barrel  and  taking  out  its  contents,  thus 
leaving  the  barrel  empty,  was  the  proximate  cause  of  the 
barrels  falling  and  injuring  the  plaintiff,  and  that  the  fore- 
man who  did  the  same,  was  not  a  co-servant  with  the  plaint- 
iff, but  stood  in  the  relation  of  a  vice-principal,  and  therefore 
that  the  defendant,  appellant  here,  is  guilty  of  negligence. 
Appellant  claimed  in  the  court  below,  and  claims  here,  that 
the  knocking  in  of  the  head  of  the  barrel  and  taking  out  of 
its  contents  had  nothing  whatever  to  do  with  the  accident. 
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It  was  further  contended  by  appellant  that  plaintiff  knew 
as  much  about  the  danger  as  any  of  the  defendant's  officers, 
and  assumed  whatever  risk  there  was  in  continuing  the 
piling  of  the  barrels  near  the  empty  barrel  qb  one  of  the  risks 
of  his  employment;  and  that  the  foreman  was,  while  per- 
forming that  act,  the  co-servant  of  the  plaintiff;  and  further, 
that  between  the  declaration  and  the  uncontradicted  evidence 
there  is  a  fatal  variance* 

Appellant's  Brief,  Weigley,  Bulkley  &  Gray,  Attorneys. 

It  was  contradicted  that  neither  the  plaintiff  nor  any 
other  witness  in  the  case  testified  that  there  was  any 
conversation  between  the  foreman  and  themselves  or  between 
themselves  showing  that  any  one  of  them  regarded  the  act 
as  dangerous,  nor  is  there  any  testimony  of  any  witness 
showing  that  any  one  even  called  attention  to  the  fact  that 
knocking  out  the  head  of  the  barrel  rendered  it  dangerous 
to  continue  working  in  the  vicinity.  (The  fact  is,  that  no  one 
regarded  it  as  dangerous,  nor  was  it  dangerous.)  If,  how- 
ever, the  act  of  the  foreman  rendered  it  dangerous  to  con- 
tinue piling  barrels  in  the  vicinity  of  the  empty  barrel, 
plaintiff  had  as  good  an  opportunity  to  know  and  did  know 
as  much  about  the  danger  as  the  foreman.  Therefore,  if  the 
act  of  the  foreman  rendered  it  dangerous,  plaintiff,  by  con- 
tinuing to  work  in  such  dangerous  situation,  knowing  the 
hazards  to  which  he  subjected  himself  as  well  as  the  fore- 
man did,  assumed  the  risks,  and  that  such  evidence  con- 
clusively rebuts  his  allegation  of  using  due  care  and  proves 
himself  guilty  of  contributory  negligence.  Gerity's  Admx, 
v.  Haley  (W.  Ya.),  11  S.  E.  Rep.  901;  Abend  v.  T.,  H.  &  I. 
R.  R,  Co.,  Ill  111.  208;  Camp  Mfg.  Co.  v.  Ballou,  Admx., 
71  111.  417;  St.  L.  &  S.  E.  Ry.  Co.  v.  Britz,  72  III.  256;  Sun- 
mons  v.  C.  &  T.  Ry.  Co.,  110  111.  340;  C.  &  T.  Ry.  Co.  v. 
Simmons,  11  Brad.  147. 

Under  the  laws  of  this  State  a  plaintiff  claiming  damages 
for  negligence  must  take  one  of  two  positions:  he  must  show 
either  that  he  is  himself  free  from,  and  the  defendant  is 
guilty  of,  negligence,  or,  if  the  plaintiff  is  guilty  of  neg- 
ligence, that  it  is  slight,  and  that  of  the  defendant  is  gross 
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or  wanton,  or  the  injury  willfully  inflicted.     Chicago  &  N. 
W.  E.  Co.  V.  Coss,  73  111.  394. 

In  relation  to  the  remittitur  by  the  court  it  was  urged  that 
in  sueh  case  the  plaintiff  does  not  voluntarily  remit — ^liedoes 
so  under  compulsion.  The  court  in  ordering  a  remittitur 
assumed  the  functions  of  a  jury,  and  on  the  evidence  which 
the  jury  heard  assessed  the  plaintiff's  damages  at  what  it 
considered  warranted  by  the  evidence.  This  action  of  the 
court  was  error.  Thomas  v*  Fischer,  71  111*  576;  C.  &  N.  W. 
Ky.  Co.  V.  Cummings,  20  Brad.  333;  Loewenthal  v.  Streng, 
90  111.  74;  Union  Kolling  Mill  Co.  v.  Gillen,  100  111.  52. 

Appellee's  Brief,  Gibbons,  Kavanagh  &  O'Donnell, 

Attorneys. 

Appellee  contended  that  it  is  the  primary  duty  of  a  serv- 
ant to  obey  the  orders  of  his  master  within  the  scope  of  his 
employment,  and  when  the  work  ordered  to  be  done  is  not 
obviously  dangerous,  of  such  a  nature  that  the  servant  can 
see  that  it  can  not  be  performed  with  safety  or  about  which 
there  can  be  a  difference  of  opinion  in  the  minds  of  reason- 
able and  prudent  persons,  then  the  servant  is  not  bound,  at 
the  peril  of  being  discharged,  to  set  up  his  judgment  against 
that  of  his  master.  Harrison  v.  The  Railway,  27  Pac.  Rep. 
728.  A  servant  is  generally  excusable  for  obeying  orders 
in  and  about  his  master's  business  unless  the  danger  is  so 
plain  and  manifest  that  no  prudent  person  would  obey  even 
under  the  penalty  of  being  discharged.  Colorado  Midland 
R.  Co.  V.  O'Brien  (Col.),  27  Pac.  703;  Gill  v.  Ilomreghausen, 
48  K  W.  Rep.  (Wis.)  862;  Jackson  v.  The  Railway,  77  Ga. 
82;  Chicago  &  A.  R.  Co.  v.  May,  108  111.  288  and  cases  cited; 
Chicago,  etc.,  Co.  v.  McMahon,  30  111.  App.  358;  Chicago 
Anderson  Press  Brick  Co.  v.  Sobkowiak,  38  111.  App.  531; 
Shearman  and  Redfield  on  Neg.,  Sec.  186. 

Mere  knowledge  that  an  appliance  is  defective  will  not 
constitute  contributory  negligence  or  assumption  of  risk. 
Chicago,  etc.,  Co.  v.  Sobkowiak,  38  111.  App.  531;  Soeder  v. 
The  Railway,  100  Mo.  673;  Snow  v.  The  Railway,  8  Allen 
(Mass.),  441;  Patterson  v.  The  Railway,   76   Pa.'^  St.   389; 
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Pengo  V.  The  Railway,  55  la.  326;  Hawley  v.  The  Eailway, 
82  N.  Y.  370. 

Opinion  of  the  Court,  Waterman,  J. 

Upon  the  trial  appellee  testified  that  after  the  brine  and 
pork  had  been  taken  out  of  the  barrel,  the  head  of  which 
was  knocked  in,  the  foreman  said  to  him,  "  Now,  everytliing 
is  all  right,  go  ahead  to  work."  Other  Tvitnesses  in  a  measure 
corroborate  this,  although  their  version  of  what  the  foreman 
said  is  not  the  same  as  that  of  appellee.  There  was  thus 
evidence  warranting  the  jury  in  finding  that  appellant's 
foreman,  with  certainly  all  the  knowledge  that  appellee  had 
of  the  danger,  told  him  to  go  to  work. 

In  obedience  to  this  direction  he  continued  to  work,  and 
was  there  injured  the  next  day. 

The  accident  to  appellee  arose,  as  far  as  appears,  not  from 
one  of  the  ordinary  hazards  of  his  employment,  but  from 
an  extraordinary  and  unusual  thing  done  by  appellant's 
foreman  and  his  direction  to  appellee  to  continue  his  work. 

An  employe,  as  a  rule,  assumes  the  ordinary  risks  inci- 
dent to  the  work  in  which  he  engages,  and  so  too,  he  assumes 
the  hazard  of  dangers  which  he  knows,  or  by  the  use  of 
ordinary  diligence  might  have  known.  Wood  on  Master 
and  Servant,  Sees.  326  and  335. 

There  is  no  evidence  tending  to  show  that  the  knocking 
in  the  head  and  removing  the  contents  of  a  barrel  above 
which  are  piled  three  tiers  of  packages,  each  weighing  from 
350  to  400  pounds,  is  an  ordinary  incident  in  the  work  for 
which  appellee  was  employed;  on  the  contrary,  the  circum- 
stances tend  to  show  that  this  was  something  extraordinary 
and  unusual. 

Nor  is  there  anything  tending  to  show  that  the  hazard  ex- 
isting when  the  contents  of  the  barrel  had  been  so  removed, 
was  patent,  or  could  easily  have  been  known  by  a  person 
of  the  limited  experience  of  appellee.  Counsel  for  appellant, 
in  speaking  of  this  condition,  say:  "  The  fact  is  that  no  one 
regarded  it  as  dangerous,  nor  was  it  dangerous."  Never- 
theless, appellant's  foreman  seems  to  have  had  some  appre- 


First  District — October  Term,  1892.       129 

■ ■      —  .  - 

Ldbby,  McNeil  &  Libby  v.  Scherman. 

hension  of  danger,  as  he  said  to  the  witness  Drews,  "  Look 
out  for  that  empty  barrel." 

It  may  be  the  case  that  the  foreman,  in  personally  knock- 
ing in  the  head  of  the  barrel  and  removing  the  contetnts 
thereof,  was  doing  the  work  of,  and  acting  as,  a  fellow-servant 
of  appellee,  but  in  determining  and  directing  that  the  head 
should  be  so  knocked  in  and  the  contents  removed,  which 
was  the  vital  matter,  he  acted  as  a  principal;  this  having 
been  determined  upon,  it  was  immaterial  who  did  the  work; 
the  negligence  of  appellant  consisted,  not  in  the  doing  of 
this  work  in  a  negligent  manner,  but  in  its  being  done  at 
all. 

It  was  shown  by  testimony  offered  by  appellant,  that 
the  chimb  of  the  empty  barrel  was  broken,  where  the  head 
was  knocked  out,  and  it  is  abundantly  apparent  that  the  tier 
gave  way  and  fell  from  the  middle  where  that  barrel  was. 

There  was  thus  abundant  evidence  from  which  the  jury 
might  find  that  appellant  neglected  its  duty  in  respect  to 
this  inexperienced  employe,  who  had  been  working  for  it 
only  some  four  weeks. 

While  not  conceding  this,  appellant  contends  that  the  evi- 
dence does  not  sustain  the  declaration,  that  is,  does  not 
establish  the  existence  of  any  of  the  negligence  charged. 

We  agree  with  counsel,  in  their  contention  that  a  mere 
charge  or  showing  that  the  employes  of  appellant,  of  whom 
appellee  was  one,  "defectively"  piled  certain  barrels,  and 
that  in  consequence  of  such  defective  piling  the  barrels  fell 
and  injured  appellee,  would  be  insufficient.  A  servant  can 
not  recover  from  his  master  merely  for  the  consequences  of 
defective  work,  done  by  his  fellow  employes.  The  declara- 
tion in  this  case  is  to  be  considered  not  as  it  would  have 
been  on  demurrer,  but  as  such  instruments  are  after  verdict. 

A  verdict  will  aid  a  defective  statement  of  title,  but  will 
not  help  a  statement  of  a  defective  title  or  cause  of  action. 
1  Chitty's  Pleadings,  16th  Am.  Ed.,  p.  713;  Walpole  v. 
Marlow,  2  N.  H.  386;  Worcester  v.  Proprietors  of  Canal 
Bridge,  16  Pick.  549. 

.The  reason  for  the  distinction  is  obvious ;  a  presumption 
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is  entertained  after  verdict,  in  favor  of  what  appears  to  be 
a  good  cause  of  action,  while  no  presumption  arises  in 
favor  of  what  does  not  apj)ear  to  be  any  cause  of  action. 
So  too,  where  there  is  any  defect,  imperfection  or  omission 
in  any  pleading,  in  substance  or  form,  which  would  have 
been  fatal  u|X)n  demurrer,  yet,  if  the  issue  joined  be  such 
as  necessarily  required  on  the  trial,  proof  of  the  facts  so 
defectively  or  im])erfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  the  judge  would  have  di- 
rected the  jury  to  give,  or  the  jury  would  have  given  verdict, 
such  defect,  imperfection  or  omission  is  cureti  by  the  ver- 
dict. 1  Chitty's  Pleadings,  16  Am.  Ed.  705 ;  Smith  v.  The 
Eastern  E.  E.,  35  N.  H.  303-364;  Eead  v.  Chelmsford,  16 
Pick.  128;  Keegan  v.  Kinnare,  123  lU.  280;  C.  &  E.  I.  E. 
E.  V.  nines,  132  111.  161. 

The  declaration  in  this  case  in  effect  charges  that  appel- 
lant negligently  removed  from  a  barrel  its  contents,  and 
thereby  rendered  it  unable  to  support  the  weight  of  the 
barrels  piled  above  it,  whereby  the  barrels  spread,  tilted, 
gave  way  and  fell  upon  the  plaintiff. 

This  is  in  substantial  accord  with  the  evidence.  The  alle- 
gations that  the  barrels  were  "  defectively  piled  "  may  be 
rejected  as  surplusage,  although  if  such  charge  be  consid- 
ered as  referring  to  the  condition  of  the  pile  after  the  con- 
tents of  one  barrel  had  been  removed,  the  jury  might  well 
have  found  such  pile  to  have  been  "  defective."  While  the 
motion  for  a  new  trial  does  include  as  one  of  its  grounds  that 
there  was  a  variance  between  the  evidence  and  the  declara- 
tion, yet  it  does  not  appear  that  the  particular  variance  now 
insisted  upon  was  pointed  out  to  the  court ;  had  this  been 
done,  it  might  have  been  obviated  by  amendment.  L.  S.  & 
M.  S.  Ey.  Co.  V.  Ward,  135  111.  511.' 

There  was  no  error  in  refusing  to  admit  the  so-called 
expert  testimony.  Doubtless,  barrels  might  be  piled  as 
these  were,  the  contents  of  one  removed,  or  a  barrel  itself 
taken  out,  without  disturbing  the  remainder  of  the  pile  or 
causing  it  to  give  way;  doubtless  the  majority  of  the 
people  who  cross  a  railroad  track  in  front  of  an  advancing 
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railroad  train,  in  plain  view,  are  not  injured,  and  the  major- 
ity of  people  who  ride  about  in  wagons  with  cracked  hubs 
and  missing  wheel  spokes,  arrive  at  home  in  safety;  the 
question  is  not,  was  it  most  probable  that  the  pile  would 
give  way  when  the  contents  of  this  barrel  had  been  re- 
moved, but  was  appellant  negligent  as  respects  appellee,  in 
what  it  did  concerning  such  removal,  and  requiring  appellee 
to  keep  there  at  work. 

The  witnesses  called  by  appellant  might  have  testified 
that  in  their  opinion  the  removal  of  the  contents  of  this 
barrel  did  not  affect  the  stability  of  the  whole.  Yet  the  fact 
would  have  remained,  that  the  pile  shortly  thereafter  gave 
way  at  the  point  where  this  barrel  was.  If  appellant  had 
offered  to  show  that  piles  of  barrels  such  as  this,  the  con- 
tents of  no  part  having  been  removed,  frequently  give  way 
as  did  this,  and  that  the  danger  of  injury  from  such  giving 
way  and  falling  in,  is  one  of  the  ordinary  risks  of  the  serv- 
ice in  which  appellee  was  engaged,  the  evidence  might 
have  been  admissible. 

Taking  the  instructions  as  a  whole,  in  which  way  they 
must  be  regarded,  we  think  that  appellant  has  no  just  cause 
for  complaint  in  this  regard. 

As  to  the  action  of  the  court  in  requiring  a  remittitur  of 
$3,500  to  be  made,  under  penalty  of  granting  a  new  trial, 
we  do  not  think  that  appellant  can  complain  of  such  action. 

The  practice  of  refusing  to  enter  judgment  upon  verdicts 
unless  a  portion  thereof  is  remitted,  is  so  common  and  such 
action  so  promotive  not  only  of  justice,  but  of  an  end  of  lit- 
igation, that  it  is  almost  essential  to  the  proper  conduct  of 
jury  trial  that  the  court  should  possess  such  power. 

The  judgment  of  the  Circuit  Court  is  aflSrmed. 


Bace  T.  Irving  Park  Hall  Association. 

1.  Judgment .—^j^  Default— -It  is  error  to  enter  a  judgment  by 
default  while  a  plea  to  part  and  a  demurrer  to  the  residue  of  the  decla- 
ration are  on  file. 
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Memorandum. — Assumpsit.  Summons  issued  June  32, 1691.  Error 
to  the  Superior  Court  of  Cook  County;  the  Hon.  Elliot  Anthony,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  A.  D.  1892.  Opinion 
filed  July  81,  1893. 

The  opinion  of  the  court  states  the  case. 

D.  M.  KiBTON,  attorney  for  plaintiff  in  error. 

Opinion  of  the  Coijet,  Gary,  P.  J. 

A  judgment  by  default  was  entered,  while  a  plea  to  part, 
and  a  demurrer  to  the  residue  of  the  declaration  was  on  Hie. 
No  doubt  that  was  done  by  mistake,  but  it  is  erroneous,  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 
Faurot  v.  Park  Nat.  Bk.,  37  II1»  App.  322. 


Ufl  City  of  Chicago  t.  ApeL 

1.  Municipal  Corporations— Dwfy  to  Light  and  Pave  Street8.^A 
municipal  corporation,  because  it  has  tlie  power  to  light  and  pave 
streets,  is  not  bound  to  do  so.  When,  either  from  its  having  undertaken 
to  do  sOy  or  from  any  cause,  it  becomes  the  duty  of  such  corporation  to 
light  an  approach  or  street,  it  is  sufficient  if  it  do  so  in  such  a  mamier 
that  it  is  in  a  reasonably  safe  condition  for  travel  in  the  ordinary  modes. 

2.  Municipal  Corporation&— j\bt  Insurers  Against  Accidents, — 
Intoxicated  Persons, — ^While  cities  may  reasonably  expect  that  intox- 
icated and  reckless  pensons  will  have  occasion  to  use  their  streets  and 
bridges,  yet,  as  they  are  not  insurere  against  accidents,  they  are  not 
bound  to  have  their  streets  or  bridges  so  weU  lighted  that  persons  pro- 
ceeding with  reckless  want  of  care,  may  safely  pass  alcxig. 

MemorandHm. — Acti(xi  on  the  case  for  personal  injuries;  commenced 
January  28,  1890.  Appeal  from  the  Circuit  Court  of  Cook  Coimty;  the 
Hon.  Richard  S.  TUTmLL,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1892.    Opinion  filed  February  1,  1893. 

Statement  of  the  Case. 

The  appellee  brought  suit  to  recover  damages  for  injuries 
received  by  falling  from  the  abutment  at  the  west  end  of 
the   18th  street    bridge,  on  the  night  of   April  27,  1889. 
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He  bases  his  right  of  recovery  upon  the  negligence  of  the 
city  in  not  suflBiciently  lighting  the  approach  to  the  bridge, 
negligently  operating  the  bridge  and  failing  to  properly 
guard  the  approach.  These  were  the  issues  presented.  The 
jury  found  the  city  guilty  and  assessed  the  damages  at  the 
sum  of  $7,500.    The  city  appealed. 

Jacob  J.  Kern,  attorney  for  appellant. 

Appellee's  Brief,  Knight  &  Brown,  Attorkeys. 

As  to  the  question  of  the  liability  of  the  city  for  an  injury 
happening  on  one  of  its  bridges,  the  law,  we  think;  is  well 
settled  that  under  the  circumstances  shown  by  the  evidence 
in  this  case,  the  appellant  is  clearly  liable.  One  of  the  cases 
arising  in  this  State  upon  that  subject  is  that  of  City  of 
Chicago  V.  Gallagher,  44  111.  295.  The' question  in  that  case 
was  as  to  the  liability  of  the  city  for  the  death  of  one  Michael 
Gallagher,  who  fell  into  a  slip  crossed  by  a  bridge.  The  case 
is  nearly  like  the  one  at  bar.     In  that  case  the  court  say: 

"  It  appears  that  the  slip  was  crossed  by  a  bridge,  which 
was  much  narrower  than  the  street.  The  sidewalks  on 
each  side  of  the  street  ran  to  near  the  slip  and  then  curved, 
so  as  to  pass  on  the  bridge;  so  that,  in  approaching,  a  person 
failing  to  follow  the  curve  would,  by  pursuing  a  direct  line, 
walk  into  the  slip.  There  was  no  railing,  wall  or  guard,  on 
the  outer  edge  of  this  curved  sidewalk  leading  to  the  bridge. 
Hence,  a  person  proceeding  straight  forward  would  meet 
with  no  obstruction  to  being  precipitated  into  the  slip.  This 
was  certainly  extremely  dangerous  to  persons  passing  in  the 
dark.  Persons  would  be  liable  to  be  precipitated  into  this 
shp,  filled  with  mire  and  water,  which,  under  any  circum- 
stances, would  be  dangerous  to  life,  and  extremely  so  in  the 
dark,  when  objects  could  not  be  seen,  and  the  means  of 
escape  not  so  readily  employed  as  in  the  light." 

Citing  also  City  of  Joliet  v.  Varley,  35  111.  58;  City  of 
Chicago  V.  Powers,  Admx.,  42  111.  169;  Kelsey  v.  Glover,  16 
Vt.  708;  Angell  on  Highways,  275;  City  of  Chicago  v. 
Wright,  68  IlL  586. 
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That  a  person  may  go  upota  a  dangerous  place  in  the 
streets  and  highways,  as  upon  a  sidewalk,  and  yet  recover, 
has  been  decided  in  the  case  of  Ellis  v.  Peru,  23  111.  App. 
35,  and  cases  there  cited.  The  only  question  being  as  to 
whether  or  not  the  party  exercised  reasonable  care  under  the 
circumstances.  Citing  City  of  Joliet  v.  Conway,  17  Brad. 
577;  Bloomington  v.  Chamberlain,  104  111.  208;  Aurora  v. 
Dale,  90  111.  46;  Aurora  v.  Hillman,  90  111.  61;  Lovenguth 
V.  Bloomington,  71  111.  23S. 

The  law  intrusts  the  trial  of  issues  of  fact  to  a  jury,  and 
there  the  court  must  leave  it,  except  so  far  as  it  may  be  neces- 
sary to  interfere  to  prevent  a  plain  perversion  of  justice.  Chi- 
cago &  Korthwestern  Ry.  Co.  v.  Ryan,  70  111.  215;  Cross  v. 
Carey,  25  111.  562. 

Opinion  of  the  Court,  "Waterman,  J. 

In  this  case  apj^ellee  brought  suit  to  recover  for  injuries 
by  him  sustained  in  consequence  of  his  falling  into  the  river 
at  18th  street  bridge  at  Chicago.  The  negligence  alleged 
is  that  appellant  failed  to  keep  the  said  bridge  and  the 
approaches  thereto  lighted  so  as  to  render  it  safe  for  a  per- 
son to  walk  along  and  over  the  said  bridge;  that  in  conse- 
quence, the  plaintiff,  while  exercising  ordinary  care  in 
passing  along  said  18th  street,  fell  into  the  river  and  was 
injured. 

There  is  not  in  the  declaration  any  showing  either  that 
the  city  had  ever  attempted  to  light  the  said  bridge  or  its 
approaches  or  any  statement  showing  that  it  was  its  duty 
so  to  do. 

Municipal  corporations,  because  they  have  the  power  to 
light  and  pave  streets,  are  not  bound  to  do  so.  City  of  Free- 
port  V.  Isbell,  83  111.  440. 

When,  either  from  its  having  undertaken  so  to  do,  or 
from  any  cause,  it  becomes  the  duty  of  a  municipal  corpora- 
tion to  light  a  bridge  or  street,  it  is  sufficient  if  it  do  so  in 
such  a  manner  that  they  are  in  a  reasonably  safe  condition 
for  travel  in  the  ordinary  modes.  Dillon  on  Municipal 
Corporations,  Sec.  1019. 
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In  the  case  at  bar  the  jury  were  instructed  as  follows : 

"  1.  The  jury  are  instructed  that  if  you  believe  from  the 
evidence  that  the  plaintiff  in  passing  along  West  Eighteenth 
street  fell  into  the  draw  of  the  West  Eighteenth  street 
bridge  while  the  same  was  open  for  the  passage  of  a 
vessel,  then  you  are  instructed  that  if  you  believe  from  the 
evidence  such  fall  resulted  from  the  failure  of  the  city  to 
suflRciently  light  said  bridge  or  said  place  so  as  to  make  it 
reasonably  safe  for  a  person  exercising  ordinary  care  and 
caution  for  his  own  safety  to  pass  over  and  along,  and  you 
further  believe  from  the  evidence,  the  plaintiflF  used  such 
care  as  an  ordinary  prudent  person  would  have  used,  under 
all  the  circumstances  in  evidence,  and  the  plaintiff  was 
injured  by  such  fall,  then  the  city  is  liable. 

4.  The  jury  are  instructed  that  it  is  the  duty  of  the  city, 
when  it  undertakes  to  light  bridges,  to  so  light  the  same 
that  they  will  be  reasonably  safe  for  a  person  to  pass,  in  the 
use  of  ordinary  care,  when  the  night  is  dark,  as  well  as  when 
it  is  light,  and  it  must  under  such  circumstances  so  light 
the  bridge  as  to  be  safe  for  the  passage  of  such  persons  over 
the  bridge  as  the  city  will  reasonably  expect  would  have 
occasion  to  use  said  bridges,  and  if  not  sufficient  to  so  light 
the  bridges  that  they  would  be  reasonably  safe  for  a  per- 
son whose  eyesight  is  in  perfect  condition,  but  should  be 
reasonably  safe  for  all  persons  to  pass  who  might  reason- 
ably be  expected  to  pass  over  bridges,  and  you  should  not 
judge  of  this  phase  of  the  case  as  to  whether  it  was  suf- 
ficiently lighted  for  any  particular  person,  but  it  must  be 
sufficiently  lighted  for  the  passage  of  all  persons  who  might 
reasonably  be  expected  to  have  occasion  to  pass  over  the 
same. 

6.  The  jury  are  instructed  in  assessing  the  damages  in 
this  case,  if  you  find  the  defendant  guilty,  you  have  a  right 
to  take  into  consideration  the  injury  which  he  received,  the 
loss  of  time  and  the  moneys  paid  out  by  him  in  endeavoring 
to  be  healed,  as  shown  by  the  evidence;  and  if  you  believe 
from  the  evidence  that  he  will  be  permanently  disabled  or 
injured,  or  that  his  injury  is  permanent,  then  you  have  the 
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right  to  assess  such  damages  as  you  believe  from  the  evi- 
dence to  be  a  fair  and  just  compensation  for  the  same." 

The  city  might  reasonably  expect  that  intoxicated  and 
reckless  persons  would  have  occasion  to  use  its  bridges,  but 
as  it  is  not  an  insurer  against  accidents,  it  is  not  bound  to 
have  its  streets  or  bridges  so  well  lighted  that  persons  pro- 
ceeding with  reckless  want  of  care,  may  go  safely  along. 

The  fourth  instruction  does  not  state  correctly  the  obli- 
gation of  the  city,  and  in  view  of  the  evidence  tending  to 
show  that  the  plaintiff  was  both  very  heedless,  and  to  some 
extent  intoxicated,  was  quite  prejudicial  to  the  defendant. 
Other  instructions  are  also  objectionable. 

As  the  case  will  be  remanded  for  another  trial,  we  refrain 
from  further  comment  upon  the  evidence. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Opinion  on  Kehearino,  Gaby,  P.  J. 

A  rehearing  is  asked  for  on  the  argument  that  allegations 
in  the  declaration  that  it  was  the  duty  of  the  city  to  light 
the  bridge,  are  allegations  of  fact. 

We  have  had  frequent  occasion  to  cite  authority  to  the 
contrary.  Funk  v.  Piper,  4593,  this  court.  Eehearing 
denied. 


City  of  Chicago  v.  Haggle  Sanders. 

1.  Jury — Province  to  Determine  Questions  of  Fact. — ^It  is  the  prov- 
ince of  the  jury  to  reconcile  conflicting  evidence  and  determine  ques- 
tions of  fact. 

2.  Damages — Excessive  Findings, — A  sewing  woman  supported  her- 
self and  two  children  by  the  use  of  the  sewing  machine.  She  received 
an  injury  by  reason  of  a  fall  upon  a  defective  sidewalk.  She  was  con- 
fined to  her  bed  for  about  three  weeks,  and  it  was  five  weeks  before  she 
could  walk  across  the  floor  of  her  room.  She  was  uijable  to  run  the 
sewing  machine  for  more  than  an  hour  a  day,  and  she  frequently 
fainted  and  fell  to  the  floor  in  the  case  of  any  unusual  or  long  continued 
exertion.  She  received  |1,500.  It  waslield,  that  the  verdict  was  right 
and  commendably  reasonable. 
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Memorandum. — Action  on  the  case  for  personal  injuries,  commenced 
November  20,  1889.  Plea  not  guilty.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1892,  and  affirmed.  Opinion  filed 
January  ao,  1898. 

Statement  of  the  Case. 

On  the  evening  of  July  26,  1890,  appellee  had  been  away 
from  her  home,  and  while  returning,  after  dark,  on  Halsted 
street,  a  rotten  board  in  the  sidewalk  broke  under  her  feet, 
causing  her  to  fall  backward  and  upon  the  Avalk.  The  fall 
strained  her  back  and  loins  severely,  and  produced  slight 
prolapsus  of  the  uterus.  She  was  picked  up  and  carried  to 
a  drug  store  near  by,  in  a  fainting,  hysterical  condition,  and 
Avas  taken  from  there  home  in  a  carriage,  where  she  was 
confined  to  her  bed  for  three  weeks,  and  to  the  house  for 
five  weeks,  suflfering  great  pain.  She  was  a  sewing  woman, 
and  supported  herself  and  two  children  by  the  use  of  the 
sewing  machine.  From  the  date  of  this  injury  to  the  trial, 
she  had  not  been  able  to  run  the  machine  for  over  an  hour 
or  so  at  a  time,  without  being  disabled,  and  compelled  to 
keep  her  bed  for  two  or  three  days  afterward.  Since  the 
injury  she  has  constantly  complained  of  her  back,  and  was 
confined  to  her  bed  a  considerable  portion  of  the  time. 
There  was  some  conflict  as  to  the  condition  of  the  walk,  but 
the  weight  and  preponderance  of  the  evidence  was  to  the 
effect  that  the  walk  was  a  board  walk  of  great  age,  and  in 
a  rotten  and  unsafe  condition. 

Jacob  J.  Kern,  attorney  for  appellant. 

AsHCRAFT  &  Gordon,  attorneys  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

This  is  a  case  brought  by  the  appellee  against  the  city  of 
Chicago  to  recover  damages  for  an  injury  which  she  claims 
to  have  sustained  between  7  and  8  o'clock  in  the  evening  of 
July  26, 1890,  by  reason  of  a  fall  upon  an  alleged  defective 
sidewalk  on  Halsted  street,  near  Forty-second  street. 
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The  trial  by  jury  resulted  in  a  verdict  in  favor  of  the 
appellee  for  $1,500,  and  from  the  judgment  which  was  ren- 
dered upon  this  verdict  the  city  of  Chicago  prosecuted  this 
appeal.  Counsel  for  ap])ellant  says  in  his  brief,  that  he 
insists,  in  this  court,  upon  but  three  points  as  grounds  for 
reversal,  viz :  First,  ih2  verdict  was  against  the  law;  second, 
the  verdict  was  against  the  evidence;  third,  the  verdict  is 
excessive. 

On  the  first  point  he  oflFers  no  suggestion,  and  we  discover 
no  error  of  law.  We  have  carefully  examined  all  that  has 
been  urged  on  the  second  and  third  points,  but  fail  to  see 
any  sufficient  reason  for  disturbing  the  verdict.  It  is  per- 
fectly clear  that  the  accident  would  not  have  happened  had 
the  sidewalk  been  in  a  sound  and  fit  condition,  and  we 
think  the  evidence  conclusively  established  that  the  walk 
was  rotten  and  rickety,  and  that  no  j)erson  could,  without 
the  exercise  of  very  great  caution,  pass  over  it  without  lia- 
bility to  injury,  and  that  it  had  been  in  that  condition  an 
undue  length  of  time. 

Appellee  was  a  sewing  woman,  and  supported  herself  and 
two  children  by  the  use  of  the  sewing  machine.  The  in- 
juries she  received  were  to  her  back,  and  internal,  and  the 
evidence  disclosed  that  immediately  following  the  accident 
she  was  confined  to  her  bed  for  about  three  weeks,  and  that 
it  was  five  weeks  before  she  could  walk  across  the  floor  of 
her  room;  that  ever  since,  she  has  been  unable  to  run  the 
sewing  machine  for  more  than  an  hour  a  day,  and  that  she 
frequently  faints  and  falls  to  the  floor  in  case  of  any  unusual 
or  long  continued  exertion. 

There  was  other  evidence  tending  to  show  that  appellee's 
injuries  were  slight,  but  the  jury  heard  it  all  and  incases  of 
conflicting  evidence  their  verdict  should  not  be  set  aside  for 
light  reasons. 

Upon  a  review  of  the  entire  evidence  we  think  the  ver- 
dict was  right,  and  most  commendably  reasonable. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 
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Springer  y.  Lehman. 

1.  Receiver. — Mortgagee  in  Possession. — However  litigious  a  mort- 
gagee in  possession  may  be,  so  long  as  anything  is  due  him,  the  possession 
can  not  betaken  from  him  and  given  to  a  receiver. 

Memoran  d  nm. — Order  appointing  a  receiver.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Ouver  H.  Horton,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1892.  Opinion  filed  February 
14,  1893. 

StatIsment  of  the  Case. 

On  July  16,  1891,  Hibbert  J.  Lehman  filed  his  bill  set- 
ting forth  that  on  the  14th  day^f  November,  1890,  he  was 
the  owner  of  the  real  estate  known  as  the  "  Excelsior 
Block,"  situated  on  the  northwest  corner  of  Jackson  and 
Canal  streets,  Chicago.  That  the  land  and  improvements 
were  worth  $430,000.  That  the  property  was  incumbered 
by  trust  deed  to  F.  S.  Thurston,  for  $275,000,  a  first  lien. 
It  was  further  incumbered  by  a  trust  deed  to  F.  W.  Grower, 
to  secure  the  sum  of  $15,000,  owing  from  Lehman  to 
Springer,  for  borrowed  money.  On  the  14th  day  of  No- 
vember, 1890,  the  indebtedness  to  Springer  having  matured, 
he  insisted  on  payment,  or  additional  security.  Lehman, 
to  further  secure  to  Springer,  not  only  the  $15,000  secured 
by  the  trust  deed,  but  other  indebtedness,  gave  him  a  war- 
ranty deed  of  the  property,  and  entered  into  a  contract  in 
writing,  whereby  Springer  was  to  have  the  possession  and 
management  of  the  property,  and  collect  the  rents  and  pay 
the  necessary  running  expenses,  etc.,  and  to  receive  a  certain 
compensation  for  his  services,  and  that  upon  the  payment 
to  him,  on  or  before  August  14,  1891,  of  said  indebtedness, 
he  was  to  re-convey  the  property  to  Lehman.  Immediately 
after  making  the  warranty  deed  and  contract.  Springer 
took  the  possession  and  management  of  the  property, 
etc.,  ere* 

The  bill  alleged  that  Springer,  who  was  in  possession  of 
the  property,  was  using  a  driveway  which  constituted  a 
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portion  of  it ;  that  he  improved  the  proi>erty,  and  made  the 
same  very  much  better  than  it  was  when  it  was  turned  over 
to  him;  that  the  purpose  of  Springer  in  improving  the 
property  was  a  wicked  one,  to  wit,  that  of  making  com- 
plainant (Lehman)  pay  for  such  improvements.  The  bill 
prayed  for  an  injunction  preventing  such  acts,  and  for  the 
appointment  of  a  receiver. 

Upon  the  filing  of  the  bill  the  complainant  made  an  ap- 
plication for  the  appointment  of  a  receiver,  upon  the  bill 
and  affidavits,  etc. 

The  matter  was  referred  to  the  master  in  chancery  to 
state  an  account,  etc.,  in  the  matter  between  the  parties.  He 
took  a  large  amount  of  testimony  and  made  his  report. 
After  some  preliminary  proceedings,  it  was,  on  the  21st  day 
of  March,  1892,  it  is  claimed,  by  the  parties  agreed,  in  o\)en 
court,  that  on  the  25th  following,  the  complainant  should 
pay  to  the  defendant  $29,394. 72,  and  also  pay  into  court  the 
further  sum  of  $3,303.16,  to  cover  disputed  items,  etc.;  that, 
upon  such  payment.  Springer  should  give  a  deed  of  the 
property  to  Lehman  and  release  the  Grower  mortgage,  in 
return  for  the  money.  On  the  25th,  there  being  no  court 
held,  the  matter  went  over  to  the  29th,  when  all  the  parties 
appeared  in  court — the  complainant  with  the  money  to 
make  the  payment,  but  the  defendant  refused  to  give  a  deed, 
on  the  ground  that  all  the  money  should  be  paid  to  him, 
and  not  a  part  into  court,  denying  the  making  of  the  agree- 
ment. Thereupon  the  court  sustained  the  motion,  and  en- 
tered an  order  appointing  a  receiver.  From  this  order  the 
defendant  appealed. 

Appellant's  Brief,  Milleb  &  Stare,  Attorneys. 

The  appellant  contended  that  a  receiver  should  be 
appointed  in  no  case  unless  it  is  made  to  appear  that  there 
is  an  imperative  necessity  for  the  step  to  preserve  some 
particular  property  for  such  parties  as  shall  be  entitled  to 
the  benefit.  First  National  Bank  of  Sioux  City  v.  Gage,  79 
111.  207. 

As  to  real   estate,  it  seems  to  be  the  established  doo- 
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trine  that  a  court  of  equity  will  not  interfere  by  the  appoint- 
ment of  a  receiver  to  take  the  property  from  the  party  in 
possession  on  the  application  of  a  party  out  of  possession 
claiming  a  dry  legal  title  only,  but  will  leave  him  to  his 
remedy  at  law.  Talbot  v.  Hopescott,  Kay  &  Johns.  {N.  Y.) 
Ch.  119.  It  is  only  in  cases  where  some  special  circumstances 
arise  of  an  equitable  nature  and  in  aid  of  an  equitable  title 
that  the  court  will  appoint  a  receiver  over  real  estate  in 
behalf  of  a  claimant  out  of  possession.  Carrow  v.  Ferrior, 
L.  R.  3  Ch. App.  72G;  Gofer  v.  Echerson,  6  Iowa,  504;  Mapes 
V.  Scott,  4  Brad.  268. 

There  must  be  a  clear,  strong  case,  amounting  to  a  reason- 
able cause,  at  least,  for  the  preservation  of  property  pending 
the  cause,  and  to  be  finally  disposed  of  by  it,  a  party  in 
possession  as  the  owner  of  the  equity  of  redemption,  being 
entirely  responsible  in  respect  to  any  liability  which  might 
be  cast  upon  him  as  to  his  dealings  with  the  property;  and 
although  the  mortgagor  was  insolvent,  there  was  no  such 
reasonable  cause  shown  as  would  justify  the  appointment  of 
a  receiver,  with  such  powers,  and  so  unguarded  at  that  stage 
of  the  case.  Per  McAllister,  J.,  Silverman  v.  Northwest- 
em  Mut.  Life  Ins.  Co.,  5  Brad.  124. 

This  power  of  the  court  to  take  from  a  party  in  posses- 
sion, and  into  its  own  hands,  funds  and  property,  some  title 
to  which,  or  the  distribution  of  property  or  funds,  is  ulti- 
mately to  be  decided  or  made  by  the  court  for  the  purpose 
of  preserving  the  pro]^rty  pending  the  litigation,  is  a  power 
fully  recognized,  and  in  proper  cases,  one  of  great  useful- 
ness. At  the  same  time  its  exercise  is  attended  with  such 
incidents  and  consequences  as  to  render  it  one  of  the  most 
delicate  duties  devolved  upon  a  court  of  equity,  and  it  is 
never  to  be  resorted  to  except  in  a  clear  case,  and  with  great 
caution  and  circumspection.  Per  McAllister,  J.,  Hyde 
Park  Gas  Company  v.  Kreber,  5  Brad.  132. 

In  Beach  on  Eeceivers,  the  rule  is  stated  thus  in  sections 
47  and  48 : 

Being  a  power  which  practically  deprives  rightful  owners 
as  well  as  unlawful  claimants  of  the  possession  of  property, 
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and  it  being  necessary  to  its  usefulness  and  value  as  a  remedy 
that  it  (the  power  to  appoint  a  receiver)  be  exercised  in  a 
peremptory  way,  and  without  a  full  and  final  bearing  upon 
the  merits,  it  is  to  be  resorted  to  with  unusual  caution  and 
only  for  preventing  manifest  wrong  imminently  impending, 
(citing  cases  above  cited,  and  also  Mays  v.  Eose,  Freeman, 
Miss,  703;  Ilarrup  v.  Winslet,  37  Georgia,  655,)  or  where 
the  case  clearly  shows  that  the  complaining  party  would  be 
injured  or  suffer  irreparable  loss  if  it  were  refused.  O.  & 
M,  Company  v.  U.  S.  Petroleum  Company,  57  Penn.  Stat. 
83;  S.  C,  6  Philadelphia,  521;  Latham  v.  Chafee,  7  Fed.  Rep. 
525;  Furlong  v.  Edwards,  3  Md.  99,112;  Parkhurst  v.' Kins- 
man, 2  Blatchf.  78. 

There  must  be  danger  of  loss  unless  the  court  take  charge 
of  it,  O'Mahoney  v.  Belmont,  62  N.  Y.  133;  37  N.  Y.  Sup. 
233;  Humphreys  v.  Allen,  101  111.  501. 

The  high  prerogative  act  of  taking  property  out  of  the 
hands  of  the  owner  and  putting  it  in  pound  under  the  order 
of  a  judge,  ought  not  to  be  taken,  except  to  prevent  manifest 
wrong,  imminently  impending.     Carter  v.  Eoss,  39  Georgia, 

And  because  it  divests  the  owner  of  property  of  his 
possession  before  a  final  hearing  it  is  regarded  as  a  severe 
remedy,  not  to  be  adopted,  except  in  a  clear  case,  and  in 
fact,  unless  the  complainant  would  otherwise  be  in  danger 
of  severe  and  irreparable  loss.  PuUan  v.  Cincinnati  &  C.  R. 
R.  Co.,  4  Biss.  47;  Bill  v.  New  Albany  R.  R.  Co.,  2  Biss. 
390;  Whitehead  v.  Wooten,  43  Miss.  523. 

G.  "W.  Plummkk  and  Richard  Prenderoast,  attorneys  for 
appellee. 

Opinion  of  the  Cottrt,  Gary,  P.  J. 

This  is  an  appeal  under  the  act  of  June  14,  1887,  from  an 
interlocutory  order  appointing  a  receiver.  The  appellee 
filed  his  bill  to  redeem  from  what  he  alleged  was  a  mort- 
gage to  the  appellant,  though  in  the  form  of  a  warranty 
deed.      The  appellant  denied  that  the  conveyance  was  a 
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mortgage,  alleging  that  it  was  an  absolute  conveyance  in 
fact  as  well  as  in  form,  with  an  agreement  to  re-convey 
upon  terms.  We  need  not  inquire  which  is  right.  The  bill 
alleged,  and  the  appellee  tried  to  prove,  mismanagement  of 
the  property  by  the  api)ellant.  Whether  the  proof  was  suf- 
ficient, we  will  not  consider. 

The  appointment  of  a  receiver  seems  to  have  been  prompted 
by  the  understanding  of  the  court  that  on  a  previous  day 
the  appellant  had,  before  the  court,  agreed  to  some  terms 
which,  on  the  day  the  receiver  was  appointed,  he  would  not 
abide  by. 

However  litigious  a  mortgap:ee  in  possession  may  be,  so 
long  as  anything  is  due  him,  the  possession  can  not  be  taken 
from  him  and  given  to  a  receiver.  Jones  on  Mort.,  Sec. 
1517;  High  on  Receivers,  Sec.  654;  Beach  on  Keceivers, 
Sees.  80,  81,  550;  BoUes  v.  DuflF,  35  How.  Pr.  Eep.  481. 

If  the  appellee  establishes  his  claim  that  the  transaction 
was  a  mortgage,  it  is  conceded  that  about  $30,000  is  due  to 
the  appellant. 

That  indebtedness  gives  ample  security  to  the  appellee, 
and  in  making  up  the  accounts  the  appellant  can  be  charged 
for  everything  that  he  ought  to  be  charged  with,  and  any 
improper  charges  made  by  him,  may  be  disallowed. 

If  the  transaction  does  not  turn  out  to  be  a  mortgage,  the 
bill  is  all  wrong,  and  no  receiver  can  be  appointed  under  it. 
In  any  aspect  of  the  case  the  order  is  wrong,  and  it  is 
reversed  with  directions  to  restore  the  possession  of  the 
premises  in  controversy  to  the  appellee,  if  the  receiver  has 
taken  possession. 


Blackall  et  aL  T.  Greenbaum  et  al. 

1.  Work — Labor  and  Services—Implied  Promise  to  Pay—UIustra' 
Hon. — If,  without  my  request,  another  does  for  me  something  very  ben- 
eficial for  me,  and  while  he  is  doing  it  I  know  that  he  is  doing  it  with  the 
expectation  of  being  paid,  he  can  not»  if  the  law  is  properly  adminii^tered, 
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Bell  my  property  on  execution,  if  his  reliance  upon  my  gratitude  or  sense 
of  natural  justice  should  prove  ill-founded. 

2.  Contracts — Implied  Promise — Illustration, — My  knowledge  and 
silence  may  be  some  evidence,  strong  or  weak,  as  circumstances  vary, 
from  which  a  jury  might  infer  an  express  or  implied  request.  Bringing 
water  for  an  hour  to  put  out  a  fire  in  my  house,  would  be  quite  different 
from  working  days  and  weeks  in  building  it. 

8.  Instructions— .Erc/imon  of  Essential  Elements  of  a  Recat^ery. — 
An  instruction  which  excludes  every  essential  element  upon  which  a 
recovery  can  be  predicated,  is  erroneous. 

Memorandum. — Assumpsit.  Plea  of  the  general  issue  and  affidavit  of 
merits.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  tliis  court  at  the  Oc- 
tober term,  A.  D.  1892.    Opinion  filed  July  81,  1898. 

■ 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court.  ^ 

Nklson  Monroe,  attorney  for  appellants. 

Simeon  Straus,  attorney  for  appellees. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellants  had  a  store  to  let.  The  appellees  were 
real  estate  brokers.  Some  conversation  occurred  between 
one  of  the  appellants  and  a  representative  of  the  appellees, 
in  regard  to  the  latter  finding  a  tenant  and  being  paid  a 
commission  for  so  doing.  They  made  efforts,  but  whether 
their  efforts  had  any  influence  toward  bringing  the  tenant 
who  took  the  store,  is  a  question  of  fact  to  be  decided  upon 
such  evidence  that  a  verdict  either  way  with  correct  (if 
any)  instructions,  -would  probably  be  final.  But  at  the  in- 
stance of  the  appellees  the  jury  were  instructed : 

"  2.  The  jury  are  instructed  tliat  if  they  believe  from  the 
evidence  that  the  plaintiffs  performed  services  for  the  de- 
fendants in  the  endeavor  to  procure  a  tenant  for  the  prem- 
ises in  question  in  expectation  of  being  paid  therefor,  and 
that  such  services  were  of  any  value  to  the  defendants,  and 
further,  that  the  defendants  knew  at  the  time^  the  plaintiffs 
were  performing  such  services  with  the  expectation  of  being 
paid  therefor,  then  the  plaintiffs  are  entitled  to  recover  what 
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such  services  were  reasonably  worth,  although  you  may  find 
from  the  evidence  that  there  was  no  express  agreement  to 
pay,  and  no  price  was  agreed  upon." 

A  very  serious  objection  to  this  instruction  is  that  it  is  so 
obscure;  but  assuming  that  it  means  that  if  A  knows  that  B 
is  doing  something  for  A,  B  expecting,  as  A  knows,  to  be 
paid,  and  what  B  does  is  of  any  value  to  A,  then  A  must 
pay,  then  it  is  not  law  in  any  case,  and  much  less  in  this  case, 
where  any  compensation  to  the  appellees  was  contingent 
upon  their  doing  a  specific  thing — finding  a  tenant. 

If,  without  any  request,  another  does  for  me  something 
very  beneficial  to  me,  and  while  he  is  doing  it  I  know  that 
he  is  so  doing  it  with  the  expectation  of  being  paid,  he  can 
not,  if  the  law  is  properly  administered,  sell  my  property  on 
execution,  if  his  reliance  upon  my  gratitude,  or  sense  of  nat- 
ural justice,  should  prove  ill-founded. 

My  knowledge  and  silence  may  be  some  evidence,  strong 
or  weak  as  circumstances  may  vary,  from  which  a  jury 
might  infer  an  express  or  implied  request.  Bringing  water 
for  an  hour  to  put  out  a  fire  in  my  house,  would  be  quite  dif- 
ferent from  working  days  and  weeks  in  building  it. 

It  is  not  necessary  in  every  suit  for  brokers'  commissions 
that  the  whole  law  upon  the  subject  should  be  discussed;  for 
the  error  in  giving  that  instruction,  the  judgment  is  reversed 
and  the  cause  remanded. 


Goodwin  et  al  v.  Bishop. 

1.  Usury — Pleading  at  Law  and  in  Chancery. ^It  is  not  sufficient 
at  law  or  in  chancery  to  plead  in  general  terms  that  the  transaction  was 
usurious;  the  facts  constituting  the  usury  must  be  set  forth. 

2.  Chancert — Eocceptiona  to  Anstcer, — ^Where  the  answer  in  chan- 
cery is  not  under  oath,  it  is  not  necessary  to  file  exceptions  to  it. 

8.  Usury — What  Constitutes, — "Where  a  person  applied  to  an  agent 
for  a  loan  and  voluntarily  paid  him  a  commission  for  procuring  it,  and 
also  paid  him  for  expenses  he  had  incurred  in  having  the  abstract  exam- 
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ined,  it  was  hdd^  that  such  payment  was  entirely  proper,  and  did  not 
tend  to  make  the  transaction  usurious. 

4.  Foreclosure— Fiariiigr  Solicitor's  Fees,— The  fixing  of  the  amount 
to  be  allowed  for  solicitor's  fees,  in  the  foreclosure  of  a  trust  deed,  is  a 
matter  whieh  rests  in  the  reasonable  judgment  of  the  court  upon  the  evi- 
dence offered  for  that  purpose. 

Memorandum.— Bill  to  foreclose  a  trust  deed.  Bill  filed  July  8, 1891. 
Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Murray  F. 
TuLEY,  Judge,  presiding.  Heard  in  this  court  at  tlie  October  term,  1892, 
and  affirmed.    Opinion  filed  February  1,  1893. 

Statement  of  the  Case. 

This  was  a  bill  in  chancery  to  foreclose  a  trust  deed  given 
by  appellants  to  H.  E.  Lowe,  trustee,  to  secure  their  note 
for  S5,000,  due  in  three  years,  with  interest  at  seven  per 
cent.  Appellants  answered,  setting  up  usury  in  the  trans- 
action and  claiming  that  fees  for  the  trustee  and  solicitor 
were  unreasonable.  Testimony  was  taken  before  a  master 
in  chancery,  who  reported  that  $5,486.20  was  due  complain- 
ant and  $250  for  solicitor's  fees.  Objections  were  made 
before  the  master  and  overruled,  and  the  same  renewed 
before  the  court  at  the  hearing.  The  court  sustained  one 
exception  made  by  appellants,  and  eliminated  from  the 
amount  reported  by  the  master  the  interest  accruing  on  the 
loan  from  the  date  of  the  notes  till  the  money  was  received 
by  appellants,  and  confirmed  the  master's  report  in  other 
respects.  The  court  added  to  the  amount  found  due  by  the 
master  the  sum  of  $95,  interest  on  the  principal  note,  and 
entered  a  decree,  etc. 

Appellants'  Brief,  Lyman  M.  Paine,  Attorney. 

Appellants  insisted  that  when  usury  is  apparent,  it  need 
not  be  pleaded.  Bank  v.  Barton,  21  111.  App.  403;  Stock- 
ham  V.  Munson,  28  III.  52;  Drake  v.  Latham,  50  111.  2Y0. 

It  is  not  enough  that  the  money  was  paid  to  the  lender's 
agent  or  broker  or  attorney  by  direction  of  the  borrower. 
The  money  must  go  direct  to  the  borrower  or  to  the  pay- 
ment of  his  legitimate  obligations.    The  payment  to  Bishop's 
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agent  or  to  Bishop's  attorneys  was  in  effect  a  payment  to 
Bishop,  and  since  these  items  amount  to  $175,  the  trans- 
action became  tainted  with  usury,  and  the  court  should  have 
so  decreed.  This  subject  has  been  before  the  courts  of  this 
State  quite  frequently  of  late,  and  the  law  is  well  settled. 
Pa3^ne  V.  Newcomb,  1()0  111,  611;  Jackson  v.  May,  28  111.  App. 
305;  Ammondson  v.  Ryan,  111  111.  506;  Barton  v.  Farm.  Nat. 
Bk.  122  m.  354;  -Haldeman  v.  Mass.  M.  L.  Ins.  Co.,  120  111. 
392;  Barry  v.  Guild,  126  111.  433;  Sanford  v.  Kane,  133  111. 
199;  Fowler  v.  Equitable  Trust  Co.,  141  U.  S.  384. 

Appellee's  Brief,  Marston,  Augur  &  Tuttle,  Attorneys. 

Appellee  insisted  that  the  difference  between  the  rate  per 
cent  allowed  by  law  and  the  rate  reserved  in  the  notes,  can 
be  received  as  commissions  or  otherwise  without  rendering 
the  loan  usurious.  McGovern  v.  Life  Ins.  Co.,  109  111.  151; 
Brown  v.  Mortgage  Co.,  110  111.  235. 

Payment  by  borrower  of  charge  for  examination  of  ab- 
stract and  making  out  papers  is  proper.  Ammondson  v. 
Eyan,  111  lU.  506. 

Brokers  negotiating  loans  of  other  people's  money  may 
charge  the  borrower  commissions,  without  making  a  loan  at 
the  full  rate  of  legal  interest,  usurious.  Hoyt  v.  Pawtucket 
Inst.,  110  IlL  390;  Cox  v.  Life  Ins.  Co.,  113  111.  382;  Fowler 
V.  Trust  Co.,  141  U.  S.  384;  Boylston  v.  Bain,  90  111.  283; 
Telford  v.  Garrels,  132  111.  550. 

A  provision  in  the  trust  deed  for  the  allowance  of  solicit- 
or s  fees,  is  proper  and  will  be  sustained.  Fowler  v.  Trust 
Co.,  141  U.  S.  411;  Barton  v.  F.  &  M.  Nat.  Bank,  122  111. 
352;  Haldeman  v.  Mass.  Ins.  Co.,  120  111.  390;  Mclntire  v. 
Yates,  104  111.  491;  Telford  v.  Garrels,  132  lU.  650. 

Opinion  by  the  Coukt. 

A  bill  having  been  filed  by  H.  E.  Lowe,  trustee,  and  E.  F. 
Bagley,  successor,  to  foreclose  a  trust  deed  made  by  appel- 
lants to  secure  their  note  for  $5,000,  with  interest  thereon 
at  seven  per  cent  per  annum,  a  decree  was  rendered  from 
which  this  appeal  is  prosecuted. 

It  was  urged  in  the  court  below,  and  is  here,  that  the 
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loan  was  usurious;  the  statement  of  the  answer  as  to  this 
was  as  follows : 

"And  these  respondents  say  that  they  did  not,  nor  did 
either  of  them,  receive  the  full  sum  of  $5,000  from  said  com- 
plainants at  the  time  of  making  said  loan,  nor  at  any  time, 
nor  did  they  receive  any  money  at  the  date  of  said  notes 
and  trust  deed,  and  so  these  respondents  say  that  the 
amount  claimed  by  said  complainants  is  largely  tainted  with 
usury.'* 

This  was  insufficient.  It  is  not  sufficient  at  law  or  in  chan- 
cery to  plead  in  general  terms  that  the  transaction  was 
usurious;  the  facts  constituting  the  usury  must  be  set  forth. 
Mosier  v.  ISorton,  83  111.  519;  Hoskins  v.  Cole,  34  111.  App. 
541;  Dunham  v.  Tucker,  40  111.  520;  Frank  v.  Morris,  57 
111.  138. 

The  answer  not  being  under  oath,  it  was  not  necessaiy 
that  the  complainant  should  except  thereto.  Supervisors 
of  Fulton  Co.  V.  Mississippi  &  Wabash  Ry.  Co.,  21  111.  338. 

Even  had  usury  been  properly  set  up  in  the  answer,  we 
do  not  think  that  such  defense  was  made  out. 

Appellant  having  applied  to  Lowe  for  a  loan,  voluntarily 
paid  to  him,  the  agent,  a  commission  for  procuring  the  loan, 
and  also  paid  him  for  expense  he  had  incurred  in  having 
the  abstract  of  title  examined. 

The  payment  of  these  sums  was  entirely  proper,  and  did 
not  tend  to  make  the  transaction  usurious.  Anmondson  v. 
Eyan,  111  111.  506,  510;  Tulford  v.  Garrels,  132  lU.  550,  554; 
Boylston  v.  Bain,  90  111.  283;  Kihlholz  v.  Wolf,  103  111.  363; 
Hoyt  V.  Pawtucket  Ins.  Co.,  110  111.  390;  Cox  v.  Life  Ins, 
Co.,  113  IlL  382. 

The  fixing  of  an  amount  to  be  allowed  for  solicitors'  fees 
was  a  matter  committed  by  the  complainants  to  the  judg- 
ment of  the  court;  the  sum  allowed  was  warranted  by  the 
evidence  on  that  subject,  and  seems  to  have  been  reasonable 
and  proper. 

We  see  no  objection  to  the  course  pursued  by  the  chan- 
cellor upon  the  coming  in  of  the  master  s  report. 

The  decree  follows  the  law,  and  is  just  and  equitable,  and 
will  be  affirmed. 
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William  B.  White  t.  Eliza  J.  White. 

1.  Practicb — Objections  to  Master's  Report, — A  majster's  report  to 
which  no  objections  have  been  filed  in  the  court  below,  can  not  be  ques- 
tioned in  the  Appellate  Court. 

2.  Husband  and  Wife — Separate  Maintenance — Alimony, — The  fact 
that  a  wife  who  is  complainant  in  a  suit  for  separate  maintenance  has 
property  of  her  own,  does  not  prevent  her  from  receiving  temporary  ali- 
mony.   The  law  does  not  require  her  to  exhaust  her  own  resources  first. 

Memorandam. — Suit  for  separate  maintenanca  Appeal  from  an  order 
for  temporary  alimony  entered  by  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  A.  D.  1892,  and  affirmed.    Opinion  filed  March  18, 

id9a 

Statement  of  the  Case. 

On  the  20th  day  of  October,  1891,  the  appellee  filed  her 
bill  for  separate  maintenance.  On  the  5th  day  of  December, 
1891,  the  appellant  filed  his  answer.  On  the  ith  day  of 
May,  1892,  an  application  was  made  for  an  allowance 
as  temporary  alimony. 

The  court  entered  one  order  for  alimony  of  $150  for  one 
month,  beginning  on  April  20,  1892.  At  the  same  time  the 
court  entered  another  order,  referring  to  master  in  chancery 
all  reasonable  bills  made  by  complainant  for  support  of  her- 
self and  children  since  the  separation  of  the  parties  in 
August,  1891,  and  costs  of  litigation,  and  the  amount  paid  to 
or  for  the  complainant  or  children  on  account  of  the  same 
prior  to  April  20, 1892  (not  including  solicitor's  fees),  to  take 
testimony  and  report  same  to  court  Avith  conclusions  thereon. 

The  master  heard  the  matter  and  reported  to  the  court 
the  testimony  and  his  conclusions  thereon,  in  which  he 
found  in  favor  of  complainant  the  sum  of  $710.45,  which 
report  was  approved  by  the  court.  No  objections  or  excep- 
tions were  made  before  said  master  to  his  findings,  though 
the  master  served  notice  upon  all  the  solicitors  in  the  cause. 

Appellant's  Brief,  Elbert  H.  Gary,  Attorney. 

The  allowance  of  alimony  should  be  of  such  sum  as  from 
the  circumstances  of  the  parties  and  the  nature  of  the  case 
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is  fit  and  reasonable;  and  should  be  in  proportion  to  the  needs 
of  the  party  who  receives  it  and  to  the  ability  of  the  other 
to  pay.  Foote  v.  Foote,  22  111.  425;  Andrews  v.  Andrews, 
69  111.  609;  Wilson  v.  Wilson,  102  111.  297. 

It  is  essential  to  a  decree  for  Silimony  pendente  lite,  that 
it  appear  that  the  defendant  is  able  to  pay. 

The  discretion  of  the  court  in  making  an  order  for  ali- 
mony peiiderde  lit^,  is  a  judicial  and  not  an  arbitrary  discre- 
tion, and  its  exercise  is  open  to  review  on  appeal.  Foss  v. 
Foss,  100  111.  576;  Dooley  v.  Dooley,  19  Brad.  391. 

The  allowance  of  solicitor's  fees  must  be  reasonable,  in 
view  of  the  ability  of  the  defendant  to  pay.  Blake  v.  Blake, 
80  Dl.  523. 

In  estimating  the  net  income  the  taxes,  assessments  and 
interest  on  liens  should  be  taken  into  account.  Dawson  v. 
Dawson,  110  111.  287. 

The  application  by  a  wife,  pending  suit  for  separate  main- 
tenance, for  an  allowance  for  temporary  alimony  and  solic- 
itor's fees,  should  not  be  granted  wiiere  it  is  shown  that  she 
possesses  in  her  own  right  sufficient  means  for  her  support 
and  to  defray  such  fees.  Harding  v.  Harding,  40  111.  App. 
202;  Eawson  v.  Rawson,  37  111.  App.  491. 

Appellee's  Brief,  Wilson  &  Zook,  Attorneys. 

The  master  having  reported  his  conclusions  tliereon,  and 
no  exceptions  having  been  filed  before  him  to  said  report  or 
his  finding  therein,  it  is  forever  too  late  to  find  any  fault 
with  the  amount,  but  the  finding  of  the  master  and  the  de- 
cree of  the  court  thereon  must  stand  as  they  are,  and  the 
same  must  be  affirmed  by  the  Appellate  Court.  McClay  v. 
Norris,  4  Gilm.  370;  Brockman  v.  Aulger,  12  111.  277; 
Prince  v.  Cutler,  69  111.  207;  Pennell  v.  Lamar  Ins.  Co.  73 
111.  303;  Brainard  v.  Hudson,  103  111.  218;  Cox  v.  Pierce, 
120  111.  556;  JeweU  v.  Kock  Kiver  Paper  Co.,  101  111.  57; 
Singer  v.  Steele,  125  111.  426. 

Opinion  of  the  Court,  Gary,  P.  J. 
This  is  an  appeal  from  an  order  for  temporary  alimony, 
on  a  bill  for  separate  maintenance. 
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The  only  complaint  is  as  to  the  amount,  and  as  that  was 
awarded  upon  a  master's  report  to  which  no  objections 
were  made  below,  the  amount  can  not  be  questioned  here. 
Huling  V.  Farwell,  33  111.  App.  238,  which,  though  reversed 
by  the  Supreme  Court,  (Farwell  v.  Iluling,  132  111.  112,)  was 
there  affirmed  on  this  point.  If  the  appellee  has  a  home 
well  furnished,  she  may  still  claim  temporary  alimony. 
She  is  not  required  to  exhaust  her  own  resources  first.  The 
authority  of  Harding  v.  Harding,  40  111.  App.  202,  is  de- 
stroyed by  a  reversal  of  that  judgment  of  this  court  in 
144  111.  588. 

The  order  is  affirmed. 


William  B.  White  y.  Eliza  J.  White. 

1.  Separate  Maintenance — Solicitor's  Fees. — ^In  a  suit  for  separate 
maintenance  by  a  wife,  the  court  made  an  order  allowing  her  solicitors 
$&50,  for  fees  **  theretofore  earned."  It  was  held,  that  the  recital  that  the 
fees  were  theretofore  earned  would  not  prevent  the  court,  in  case  further 
claim  was  made,  from  considering  what  might  be  just  on  the  whole 
case. 

Memorandnm. — Suit  for  separate  maintenance.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Ouver  H.  Horton,  Judge,  pre- 
siding. Heard  in  this  court  at  tlie  October  term,  1892,  and  affirmed. 
Opinion  filed  February  1,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Elbert  H.  Gary,  Attorney. 

• 

It  was  contended  that  the  allowance  of  alimony  should  be 
of  such  sum  as  from  the  circumstances  of  the  parties  and  the 
nature  of  the  case  is  fit  and  reasonable;  and  should  be  in 
proportion  to  the  needs  of  the  party  who  receives  it  and  to 
the  ability  of  the  other  to  pay.  Foote  v.  Foote,  22  111.  425; 
Andrews  v.  Andrews,  69  111.  609;  Wilson  v.  Wilson,  102  111. 
297. 
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Appellee's  Brief,  Wilson  &  Zook,  Attorneys. 

There  is  no  question  but  that  there  is  abundant  authority 
that  complainant  is  entitled  to  have  her  solicitors,  and  that 
they  shall  be  paid  by  the  defendant  in  cases  of  this  kind. 
Jenkins  v.  Jenkins,  91  111.  167;  Harding  v.  Harding,  40  111. 
App.  202;  Brown  v.  Brown,  18  111.  App.  446;  Johnson  v. 
Johnson,  20  Brad.  495;  Wooley  v.  Wooley,  24  111.  App.  433. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee  filed  a  bill  against  the  appellant,  her  husband, 
for  a  separate  maintenance  ^^/w?^/i^  lite.  By  consent  an 
order  was  entered,  giving  her  the  custody  of  three  young 
children,  and  the  exclusive  use  of  the  homestead,  the  title  to 
which  is  in  her. 

From  October  20,  1891,  to  May  4,  1892,  he  has,  as  he 
alleges,  paid  to  or  for  her  and  the  children,  $483.67.  He 
admits  that  he  is  worth  $200,000,  but  says  his  net  income  is 
small. 

May  4,  1892,  the  court  made  two  orders;  one  allowing  the 
appellee  $150  temporary  alimony  for  the  month  beginning 
April  20,  1892,  and  the  other  allowing  her  solicitors  $250  for 
fees  theretofore  earned;  from  both  of  these  orders  this 
appeal  is  prosecuted. 

The  recital  that  the  fees  were  theretofore  earned,  will  not 
prevent  the  court,  in  case  further  claim  is  made,  from  con- 
sidering what  may  be  just  on  the  whole  case.  On  the  gen- 
eral merits  the  opinion  of  the  Supreme  Court  in  Harding  v. 
Harding,  144  111.  588,  32  N.  E.  R.  206,  is  applicable,  and  re- 
quires that  the  orders  be  affirmed. 


Sarah  D.  Myers  v.  Marshall  Field  et  aL 

1.  Husband  and  Wife— FamiTy  Expenses. — ^Upon  a  biU  to  subject  a 
wife's  separate  property  to  the  payment  of  a  judgment  for  family  ex- 
penses, to  show  that  the  indebtedness  was  in  fact  for  a  famiiy  expense 
the  declaration  in  the  suit  in  which  the  judgment  was  recorded  was  put 
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in  evidence;  it  contained  counts  for  goods  sold  which  were  therein 
alleged  to  be  for  "  expenses  of  the  family;"  it  also  contained  the  com- 
mon consolidated  count  for  money  lent,  money  paid,  money  had  and 
received,  interest,  work,  labor  and  material,  and  the  further  count  upon 
an  account  stated;  these  counts  contained  no  reference  to  "  expenses  of 
the  family,"  There  was  no  proof  upon  which  count,  or  upon  what  cause 
of  action,  the  judgment  was  obtained.  It  was  hdd,  that  it  was  consist- 
ent with  all  the  record,  that  the  judgment  was  for  money  lent  to  the 
appellant,  after  the  act  of  1874  had  removed  all  the  common  law  dis- 
abilities to  borrow  and  bind  herself  and  her  property,  past,  present  and 
fature. 

2.  Appellate  Proceedings— PaHy  Can  Not  Make  a  Record  for  the 
Court  to  Act  upon. — ^The  ajiswer  of  a  party  to  a  bill  alleged  tliat  the 
judgment  to  enforce  which  the  bill  was  filed  was  recovered  upon  a  debt 
for  "  expenses  of  the  family."  Upon  appeal  in  the  Appellate  Court  the 
same  party  stated  in  a  brief  that  the  indebtedness  was  for  expenses  of  the 
familv.  It  was  held,  that  the  answer  was  not  evidence  and  that  the 
parties  could  not  directly  or  indu'ectly  make  a  record  for  the  Appellate 
Court  to  act  upon. 

Memorandum. — Creditor's  bill.  Appeal  from  the  Circuit  Court  of 
Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1892,  and  afitened.  Opinion  filed  Feb- 
ruary 1,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

G.  W.  &  J.  T.  Kretzingeb,  attorneys  for  appellant. 

Wilson,  Mooke  &  McIlvainb,  attorneys  for  appellees. 

Opinion  of  the  Court,  Gary,  P.  J. 

In  August,  1888,  the  appellees  recovered  a  judgment 
against  the  appellant,  which  remains  unsatisfied,  execu- 
tion having  been  returned  "no  property  found."  She 
has  in  her  possession,  either  in  money  or  securities,-  the 
means  with  which  to  pay  the  judgment,  and  the  court  did 
"therefore order,  adjudge  and  decree  that"  *  *  *  gjie 
*  *  *  "  do  immediately  pay  and  satisfy  the  whole 
amount  due  upon  said  judgment,"  etc. 

The  object  of  the  appellees  is  manifestly  to  get  the  ben- 
efit of  the  process  of  attachment.  National  Park  Bank  v. 
ITalle,  41  111.  App.  19,  affirmed  w^ith  names  of  parties 
reversed,  in  140  111.  413. 
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The  ground  upon  which  the  decree  is  attacked  is  that  the 
judgment  was  obtained  upon  a  cause  of  action  which  was 
"  exj)enses  of  the  family  "  under  Sec.  15,  of  the  act  of  1874, 
of  "Husband  and  Wife;"  that  she  was  the  wife  of  Eugene 

B.  Myers,  at,  and  for  a  long  time  before,  that  act  was 
passed;  that  by  the  law  in  force  before  that  act  took  effect, 
her  husband  was  bound  to  pay  all  family  exj^enses;  and 
that  the  property  from  which  the  money  and  securities 
which  she  now  has  were  derived,  was  her  separate  prop- 
erty l>efore  the  act  of  1874. 

The  declaration  in  the  cause  in  which  the  judgment  was 
obtiiined,  was  put  in  evidence,  and  while  it  does  con- 
tain counts  for  goods  sold,  which  are  therein  alleged  to  be 
for  "ex|^nses  of  the  family,"  yet  it  also  contains  the  com- 
mon consolidated  count  for  money  lent,  money  paid,  monej^ 
had  and  received,  interest,  work,  labor  and  material,  and 
the  further  count  upon  an  account  stated;  and  these  counts 
contain  no  reference  to  "  expenses  of  the  family,"  and  there 
is  no  proof  upon  which  count,  or  upon  what  cause  of  action, 
the  judgment  was  obtained. 

It  is  consistent  with  all  the  record,  that  the  judgment 
was  for  money  lent  to  the  appellant  after  the  act  of  1874 
had  removed  all  the  common  law  disabilities  to  borrow  and 
bind  herself  and  her  property,  past,  present  and  future. 

The  answer  of  the  appellant  alleges,  and  the  brief  of  the 
appellee  concedes,  that  "  expenses  of  the  family  "  was  the 
ground  of  the  judgment,  but  the  answer  is  no  evidence, 
and  the  parties  can  not,  directly  or  indirectly,  make  a  reconl 
for  us  to  act  upon.  Sternberg  v.  Strauss,  41  HI.  App.  147, 
and  cases  collected  in  1  Kinney's  Illinois  Digest,  170  et  seq.; 

C.  P.  &  S.  W.  R.  R.  V.  Trustees,  104  111.  91. 

Any  discussion  of  questions  not  before  us  would  be  use- 
less and  the  decree  is  aifirmed. 
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Dupee  Y.  E.  Nelson  Blake^  use  of  Metropolitan  National     ,^^  ]^\ 

Bank. 

1.  Board  op  Trade — Obligations^Common  Law  Bond. — A  bond  was 
conditioned  to  pay  any  damages  sustained  by  any  person  on  account  of 
neglect  of  duty,  fault  or  fraud  of  the  obligors  as  proprietors  and  mana- 
gers of  a  warehouse  for  the  storing  of  provisions.  It  was  given  in  com- 
pliance with  the  rules  and  regulations  of  the  Board  of  Trade  of  Chicago,  of 
which  the  obligee  was  president.  The  obligors  borrowed  money  from 
the  bank,  and  as  collateral  security,  deposited  warehouse  receipts  for 
pork  stored  in  their  warehouse,  made  away  with  the  pork  and  became 
insolvent.  The  bank  brought  an  action  in  the  name  of  the  obligee  for 
its  use  against  the  security  upon  the  bond.  As  a  defense,  it  was  claimed 
that  the  bond  being  given  under  the  rules  and  regulations  of  the  Board 
of  Trade  to  the  president  of  the  board,  no  one,  not  a  member  of  the  board, 
(which  the  bank  was  not)  could  have  any  benefit  from  it.  It  was  held 
that  notwithstanding  the  rules  and  regulations  of  the  Board  of  Trade, 
the  obligation  was  a  common  law  bond,  and  that  the  words  of  the  con- 
dition cover  damages  to  any  person. 

2.  Sureties-— Z>e6^  upon  Bond — Release, — The  obligees  in  a  bond 
required  by  the  rules  and  regulations  of  the  Chicago  Board  of  Trade,  be- 
coming insolvents,  conveyed  to  its  creditors  certain  real  estate  in  con- 
sideration of  a  release  of  all  debts,  excepting  their  liability  upon  the  bond 
in  question.  Upon  a  suit  brought  upon  the  bond  by  the  party  executing 
the  release  against  the  surety,  it  teas  held,  that  the  release  did  not  afifect 
his  liability  as  surety  on  the  bond. 

Memorandnm. — Action  of  debt  on  a  bond.  Appeal  from  the  Circuit 
Court  of  Cook  Coimty;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion 
filed  February  1,  1893. 

Statement  of  the  Case. 

This  was  an  action  in  debt,  brought  by  appellee,  E.  Nel- 
son Blake,  for  the  use  of  the  Metropolitan  National  Bank, 
of  Chicago,  against  appellant,  upon  a  bond  which  w^as  re- 
quired to  be  given  under  the  rules  of  the  Board  of  Trade  of 
Chicago,  by  provision  warehousemen,  as  a  condition  for  the 
making  of  their  warehouse  receipts  regular  for  delivery,  in 
filling  contracts  made  on  the  board.  The  bond  sued  on  is 
in  the  sum  of  $5,000,  and  runs  to  E.  Nelson  Blake,  who  was 
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the  president  of  the  board  at  the  time  of  its  execution  (Jan- 
uary 31,  1884), or  to  his  successor  in  office,  "for  the  use  and 
benefit  of  any  person  or  persons  entitled  to  receive  the 
same."  It  was  executed  by  the  firm  of  J.  C.  Ferguson  & 
Co.,  as  principals,  and  by  appellant,  with  one  George  D. 
Baldwin  as  surety,  and  was  conditioned  for  the  faithful  per- 
formance by  the  principals  of  their  duty  as  warehousemen, 
under  the  law  and  the  rules  of  the  board. 

The  declaration,  filed  September  9, 1887,  declared  against 
appellant  as  surety,  and  alleged  as  a  ground  of  recovery 
by  the  usee,  the  Metropolitan  National  Bank,  that  on  the 
16th  of  May,  1889,  it  loaned  to  J.  C.  Ferguson  &  Co. 
$20,000,  and  received  from  them  their  note  for  that  amount 
*  payable  on  demand,"  and  ten  warehouse  receipts,  for  2,500 
barrels  of  mess-pork,  which  receipts  were  issued  by  Ferguson 
&  Co.,  as  warehousemen,  and  were  deposited  with  the  bank 
as  a  collateral  security  for  the  loan;  that  there  was  due  to 
the  bank  more  than  the  sum  of  $5,000  on  account  of  this 
loan;  and  that  J.  C.  Ferguson  &  Co.  fraudulently  removed 
the  pork  described  in  the  receipts,  from  the  warehouse, 
whereby  the  bank  lost,  etc.  The  plaintiffs  recovered  and 
the  defendant  appeals. 

Appellant's  Brief,  Francis  A.  Riddle  and  John  S. 

Stevens,  Attorneys.  ^ 

As  to  the  question  of  release,  appellant  contended  that 
the  fair,  legal  interpretation  of  the  instrument  is,  that  the 
bank  accepted  the  property  conveyed  and  the  contract 
rights  transferred,  together  with  the  rights  it  had  already 
secured  by  attachment  and  garnishment  proceedings,  in  sat- 
isfaction of  all  debts  due  it  from  Ferguson  &  Co.,  and  not 
as  a  mere  security  for  such  debts. 

In  Oxley  et  al.  v.  Storer,  54  111.  159,  it  was  urged  by 
Storer,  who  was  a  surety  upon  the  bond  sued  on  in  that 
case,  that  appellants,  the  obligors  in  the  bond,  had  accepted 
a  certain  trust  deed  from  the  principal "  to  secure  appellants 
upon  the  obligations  sued  on,"  and  the  court  said :  "  If  this 
trust  deed  w^as  received  by  them  in  discharge  of  their  (the 
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obligors')  liability  on  the  bond,  then  appellee  was  released." 
But  not  so,  of  course,  if  such  trust  deed  was  accepted  merely 
as  an  additional  security.     Oxley  v.  Storer,  54-  111.  159. 

"  If  the  latter  (the  creditor)  has  surrendered  all  claims 
upon  the  principal  debtor,  so  that  they  are  absolutely  un- 
enforceable, the  surety  is  discharged."  Colebrook's  Law 
of  Collateral  Securities,  325,  and  cases  cited. 

"A  surety  is  usually  bound  with  his  principal  by  the 
same  instrument,  executed  at  the  same  time  and  on  the 
same  consideration.  lie  is  an  original  promisor  and  debtor 
from  the  beginning."  Brandt  on  Suretyship  and  Guar- 
anty, 3. 

Appellee's  Brief,  Wilson,  Moore  &  McIlvaine,  Attorneys. 

Appellee  contended  that  the  first  defense  relates  only  to 
the  usee,  and  has  no  application  to  the  plaintiff,  who  was 
the  obligee  in  the  bond;  the  person  named  as  usee  cuts  no 
legal  figure  in  the  case;  that  so  much  as  describes  him  is 
mere  surplusage,  and  the  questions  for  trial  are  the  issues 
made  as  between  the  plaintiff  and  the  defendant  only.  Am. 
Ex.  Co.  V.  Haggard,  37  111.  465;  Buckmaster  v.  Beames,  4 
Gil.  443;  Northrup  v.  McGee,  20  Brad.  108. 

It  is  not  material  whether  the  bond  was  given  under  the 
rules  of  the  board  or  not;  it  expressly  purports  to  be  given 
to  secure  any  person  who  may  be  injured  by  any  failure  of 
the  principals  to  comply  with  their  obligations  as  warehouse- 
men. 

An  obligation  entered  into  voluntarily  and  for  sufficient 
consideration,  unless  contrary  to  law,  is  valid  although  it 
was  made  in  the  effort  to  comply  with  the  statute,  but  does 
not  do  so.  Barnes  v.  Brookman,  107  111.  317;  Pritchett  v. 
People,  1  Gil.  525;  Fournier  v.  Faggott,  3  Scam.  347. 

The  second  defense  relates  to  release.  It  is  conceded, 
that  by  the  terms  of  the  agreement  which  are  set  out  in  full 
in  the  pleas,  it  was  provided  that  the  liability  on  this  bond 
should  not  be  released  or  in  any  way  discharged,  but  right 
of  action  thereon  was  particularly  and  in  terms  reserved. 

The  contention  of  counsel  is  that  this  reservation  is  illegal; 
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or  rather,  that  the  creditor,  having  released  the  principal, 
could  not,  as  a  matter  of  law,  reserve,  by  contract,  his  rights 
against  the  surety.  No  authorities  are  cited  for  this  prop- 
osition, and  none  can  be;  for  the  exact  contrary  is  a  settled 
rule  of  law.  De  Colyar  on  Guaranties,  p.  403  and  404  (p.  362 
to  368);  Brandt  on  Suretyship,  etc.,  Sec.  123;  Mueller  v.  Bod- 
Bchuetz,  89  111.  176;  Parmelee  v.  Lawrence,44  111.  413;  Hubbell 
V.  Carpenter,  5  N.  Y.  171;  Bateson  v.  Gosling,  7  L.  P.  Chap. 
9;  Hall  V.  Thompson,  9  Up.  Can.  C.  P.  257;  Wood  v.  Brett, 
9  Grant's  Ch.  Eeps.  452;  Ex  parte  Glendinning,  B.  C.  917; 
Price  V.  Barker,  4  E.  and  B.  760;  Green  v.  Wynn,  4  L.  R. 
Ch.  A.  204;  Colebrook  on  Collateral  Securities,  324;  Pitman 
on  Principal  and  Surety,  189;  Fell  on  Guaranty,  236  (note). 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee  sue<l  the  appellant  as  surety  upon  a  penal 
bond  given  by  the  members  of  the  firm  of  J.  C.  Ferguson  & 
Co.  to  the  appellee,  conditioned  {inter  alia)  that  that  firm 
should  pay  any  damages  sustained  by  any  person  on  account 
of  neglect  of  duty,  fault  or  fraud  of  the  firm  as  proprietor 
or  manager  of  a  warehouse  for  the  storage  of  provisions. 

This  bond  was  given  in  compliance  with  rules  and  regu- 
lations of  the  Board  of  Trade,  of  Chicago,  of  which  the  appel- 
lee was  then  president 

The  breach  is  that  the  firm  borrowed  money  from  the 
Metropolitan  Bank,  and  as  collateral  security,  deposited  with 
the  bank  warehouse,  receipts  for  pork  in  their  own  w^are- 
house;  that  they  made  away  with  the  pork,  became  insolv- 
ent, and  the  bank  is  the  loser. 

The  defense  was  made  by  pleas  to  which  demurrers  were 
sustained,  and  judgment  entered  for  the  appellee. 

The  defense  is  two-fold.  First,  that  the  bond  being  given 
under  rules  and  regulations  of  the  board  to  the  president  of 
the  board,  no  one,  not  a  member  of  the  board  (which  the 
bank  was  not),  could  have  any  benefit  from  it;  and  that 
therefore  this  suit,  for  the  use  of  the  bank,  to  recover  dam- 
ages sustained  by  the  bank,  is  not  sustainable. 

To  this  defense  the  answer  is,  that  notwithstanding  the 
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rules  and  regulations  of  the  board,  this  is  a  common  law 
bond,  not  statutory;  is  in  itself  lawful;  and  that  the  words 
of  the  condition  cover  damages  to  any  person.  It  is  not 
contended  that  the  word  person  excludes  a  corporation.  18 
Am.  &  Eng.  Ency.  of  Law,  404r,  et  seq. 

And  "  for  the  breach  of  a  covenant  to  do  a  particular 
thing  *  *  *  though  the  covenanter  has  no  beneiBcial 
interest  in  the  performance  of  the  covenant,  yet  he  recovers 
the  value  of  the  thing  to  be  done."  Smith  v.  Hertz,  37  111. 
App.  36;  see  also  Page  v.  Lewis,  68  111.  604. 

With  the  distribution  of  the  damages,  when  collected,  the 
appellant  is  not  concerned. 

The  second  defense  is  based  upon  the  following  release : 

"  The  undersigned,  the  Metropolitan  National  Bank,  of 
Chicago,  in  consideration  of  the  execution  and  delivery  by 
Kathan  M.  Neeld  and  wife,  Edward  W.  Ferguson  and  wife, 
E.  B.  Howard  and  wife,  and  John  Q.  Ferguson,  to  Henry 
Botsford,  of  their  quit  claim  deeds  of  that  certain  real  estate 
in  the  county  of  Cook,  and  State  of  Illinois,  known  as  the 
J.  C.  Ferguson  Packing  House  property,  and  of  the  assign- 
ment by  said  J.  C.  Ferguson  &  Co.  to  Ilately  Brothers,  of 
all  their  right,  title  and  interest  in  and  to  any  and  all 
moneys  at  any  time  payable  to  said  J.  C.  Ferguson  &  Co., 
for  or  on  account  of  said  packing  house  property,  under  and 
by  virtue  of  that  certain  written  contract  between  certain 
packers  of  hogs  in  the  County  of  Cook,  and  State  of  Illinois, 
does  from  all  debts  due  and  owing  from  them  to  said  bank, 
hereby  release  said  Neeld,  Edward  W.  Ferguson,  Howard 
and  John  W.  Ferguson,  and  each  of  them,  as  to  all  money, 
property,  claims,  demands,  rights  and  interests  which  they 
may  hereafter  obtain  or  acquire,  except  their  liability  or  the 
liability  of  any  or  either  of  them,  upon  a  certain  bond  bear- 
ing date  of  the  Slst  day  of  January,  A.  D.  1884,  in  the 
penal  sum  of  $5,000,  executed  by  said  Neeld,  John  Q.  Fer- 
guson and  Edward  W.  Ferguson  and  their  sureties  to  E. 
Nelson  Blake,  president  of  the  Board  of  Trade  of  the  city 
of  Chicago,  his  successor  or  successors  in  office,  for  the  use 
and  benefit  of  any  person  or  persons  entitled  to  receive  the 
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same,  and  except  the  right  of  said  bank  to  institute  and 
prosecute  any  suit  or  proceedings  against  said  Board  of 
Trade;  and  except  the  right  of  said  bank  to  prosecute  any 
and  all  suits  now  pending  in  attachment  or  otherwise, 
whether  in  said  county  of  Cook  or  elsewhere;  it  being 
intended  hereby  not  to  in  any  way  release  or  impair  the 
obligations  of  the  parties  to  said  bonds,  either  as  to  said 
principals  or  sureties,  but  to  leave  the  same  in  full  force  the 
same  as  though  this  instrument  had  not  been  executed,  and 
to  leave  said  bank  free  to  prosecute  any  suits  against  said 
Board  of  Trade  growing  out  of  any  business  or  transactions 
between  the  firm  of  J.  C.  Ferguson  &  Co.,  and  said  bank 
connected  with  said  Board  of  Trade  or  warehouse  receipts, 
held  by  said  bank  and  registered  by  said  Board  of  Trade,  or 
some  of  its  oificers,  agents  or  employes;  it  also  being  intended 
hereby  not  to  waive,  release  or  impair  the  right  of  said  bank 
to  prosecute  any  such  suits,  and  recover  and  receive  any 
sum  which  can  be  or  may  be  made  against  the  property 
attached  and  the  parties  garnisbeed,  or  that  may  hereafter 
be  attached  or  garnisheed  in  any  such  proceedings.  Said 
bank  hereby  reserves  the  right  to  take  all  necessary  pro- 
ceedings to  have  the  property  assets,  choses  in  action,  rights, 
credits  now  possessed  by  said  parties,  or  any  of  them,  or  in 
which  they,  or  any  or  either  of  them,  is  or  are  now  inter- 
ested, applied  toward  the  satisfaction  of  the  debts  due 
from  said  parties  to  said  bank. 

In  witness  whereof  the  said  Metropolitan  Bank  of  Chi- 
cago, has  caused  these  presents  to  be  signed  by  its  president, 
and  its  corporate  seal  to  be  hereto  affixed  this  fifteenth  day 
of  March,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  eighty-seven. 

The  Metbopolitak  National  Bank  of  Chicago, 

E.  G.  Keith,  President." 

That  release  has  no  effect  upon  the  liability  of  the 
appellant.  Mueller  v.  Dobschuetz,  89  111.  176.  The  judg- 
ment is  affirmed* 
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1.  Jury — Province  to  Determine  Where  is  the  Weight  of  Evidence. — 
In  a  controversy  as  to  whether  work  was  performed  in  compliance  with 
a  contract,  and  as  to  the  value  of  work  not  included  in  the  contract, 
where  the  evidence  is  conflicting,  it  is  the  peculiar  province  of  the  jury 
to  determine  where  the  weight  of  the  evidence  lies. 

3.  Instructions — Must  be  Applicable  to  the  Emdence, — ^An  instruction 
which  is  inapplicable  to  the  evidence  is  properly  refused. 

Hemorandnm. — Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County,  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1892,  and  affirmed.  Opinion  filed  February 
14, 1893. 

Statement  of  the  Case. 

In  February,  1892,  Borwell  ordered  of  Schultz  some  fix- 
tures for  a  store  at  142  West  Madison  street,  Chicago,  to  be 
the  same  as  the  fixtures  in  the  store  managed  by  Borwell  at 
101  East  Madison  street.  The  price  agreed  upon  for  the 
whole  job  was  $275.  Schultz  did  some  extra  work  not  in- 
cluded in  the  contract. 

Borwell  being  anxious  to  have  the  fixtures  completed 
without  delay,  and  Schultz  being  so  crowded  with  work 
that  he  could  not  do  so,  the  greater  part  of  the  work  in- 
cluded in  the  contract  was  given  to  one  Jorgensen  and  done 
by  him.  It  was  claimed  the  work  done  was  not  as  agreed 
upon.     Borwell  refused  to  pay. 

Suit  was  begun  by  Schultz  in  a  justice  court,  where  a  trial 
resulted  in  a  judgment  against  Borwell  for  $114.40,  from 
which  he  appealed  to  the  Circuit  Court,  where  a  trial  before 
a  jury  resulted  in  a  verdict  and  judgment  against  him  for 
$139.90.    Borwell  appeals  to  this  court. 

Appellant^s  Beikf,  R,  W.  Kino  and  Oliver  &  Show  alter, 

Attorneys. 

The  appellant  contended  that  the  trial  court  erred  in  re- 
fusing to  give  the  fourth  instruction  asked  by  him,  claiming 
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that  there  was  evidence  in  the  case  to  support  the  theory 
announced  in  it,  citing  the  following  authorities :  Mo.  Fur- 
nace Co.  V.  Abend,  107  III.  4^;  Prairie  State  Loan  &  Trust 
Co.  V.  Doig,  70  III.  52;  Tyler  v.  Western  Union  Tel.  Co.,  60. 
111.  421,  434;  KendaU  v.  Brown,  74  111.  232;  Ayers  v.  Met- 
calf,  39  111.  307;  Chicago,  B.  &  Q.  R.  K.  v.  Sykes,  96  111.  162, 
176. 

The  instruction  in  question  is  as  follows :  "  If  the  jury 
believe,  from  the  evidence,  that  the  $275  contract  was  re- 
scinded, the  plaintiff  can  not  recover  the  contract  price,  but 
he  is  entitled  to  recover  from  the  defendant  such  amount  as 
the  jury  believe  from  the  evidence,  is  a  fair  and  reasonable 
price  for  the  labor  performed  and  the  material  furnished, 
less  the  amount,  if  any,  which  they  believe  from  the  evidence 
the  defendant  has  paid  the  plaintiff  for  such  material  and 
labor." 

John  N.  Jbmison,  attorney  for  appellee. 

0 

Opinion  of  the  Court,  Shepard,  J. 

This  is  an  appeal  from  a  judgment  in  favor  of  appellee  for 
mechanical  work  done  for  the  appellant  in  the  matter 
of  certain  store  fixtures,  under  a  contract  between  the  par- 
ties, and  for  certain  work  outside  of  the  contract. 

The  suit  was  originally  begun  in  a  justice  of  the  peace 
court,  and  from  a  judgment  there  in  favor  of  appellee,  was 
appealed  to  the  Circuit  Court,  where  judgment  was  again  re- 
covered by  the  api^ellee. 

The  controversy  was  one  of  fact,  as  to  whether  the  work 
done  was  performed  in  compliance  with  the  contract,  and 
as  to  the  value  of  the  work  not  included  in  the  contract. 
The  evidence  was  conflicting,  and  it  was  the  peculiar  prov- 
ince of  the  jury  to  determine  where  the  weight  of  evidence 
lay.  We  are  unable  to  say  from  the  record  that  the  jury  did 
not  find  correctly,  and  under  such  circumstances,  the  verdict 
should  not  be  disturbed. 

No  instructions  were  given  to  the  jury  in  behalf  of  appel- 
lee.   Those  that  were  given  in  behalf  of  the  appellant,  and 
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by  the  court  on  its  own  motion,  presented  the  issues  to  the 
jury  with  marked  clearness,  and  quite  as  favorably  to  the 
appellant  as  he  was  entitled  to. 

The  refusal  of  the  court  to  give  the  fourth  instruction 
offered  by  appellant  with  reference  to  a  rescission  of  the  con- 
tract, was  entirely  proper. 

The  fact  that  appellee  procured  Jorgensen,  another  me- 
chanic, to  make  the  cases,  and  that  appellant,  by  direction 
of  appellee,  went  to  see  the  cases  while  they  were  being 
made,  and  talked  with  Jorgensen  about  them,  and  paid  Jor- 
gensen for  them,  at  the  request  of  appellee,  and  that  Jor- 
gensen did  other  work  for  appellant,  does  not  even  tend  to 
establish  a  rescission  of  the  contract  between  Schultz  and 
Borwell,  by  mutual  consent,  or  otherwise.  Hence  the  in- 
struction was  entirely  inapplicable,  and  was  properly  re- 
fused. 

We  discover  no  error  of  consequence  in  the  record,  and 
the  judgment  of  the  Circuit  Court  will  therefore  be  af- 
firmed. 


Funk  T.  Plper^  Administrator^  etc. 

1.  PLEADiNa — Elementary  Principles^Actiona  in  Case —Implied 
Duty, — In  some  cases  a  duty  is  implied  from  the  mere  profession  or  em- 
ployment of  the  defendant,  as  a  surgeon  or  an  innkeeper,  in  others  from 
the  relation  of  things  to  each  other,  as  a  railroad  crossing  or  public  high- 
way, but  in  all  cases  the  declaration  of  negligence  must  show  such  facts 
as  by  law  make  it  a  duty  to  do  the  thing  neglected,  or  it  will  be  bad  after 
verdict 

2.  PL£jU)INGI — Declaration  Showing  No  Cause  of  Action, — A  declara- 
tion which  does  not  show  a  cause  of  action  is  not  cured  by  a  verdict 
Nothing  waives  or  cures  such  an  error. 
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Memorandum. — Action  in  case  for  personal  injuries.  Appeal  from 
the  Superior  Court  of  Ckx>k  County;  the  Hon.  Theodore  Brentano, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1802.  Opinion 
filed  February  1,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Oliver  &  Showalter,  attorneys  for  appellant. 

Appellee's  Brief,  Marcus  Kavanaoh,  and  Case,  Hogan  & 

Case,  Attorneys. 

It  was  contended  that,  while  the  criticism  that  the  decla- 
ration is  inartistically  drawn,  may  be  just  and  proj^er,  still 
there  is  no  failure  on  the  part  of  the  declaration  in  charging 
that  the  death  of  said  deceased  was  caused  by  the  neglect 
and  want  of  care,  caution  or  effort  on  the  part  of  the  said 
defendant,  Ernest  Funk,  to  avoid  accident,  injury  or  damage 
to  the  deceased.  Now,  while  the  declaration  might  have 
been  obnoxious  to  special  demurrer  on  the  grounds  of  duplic- 
ity, multifariousness  or  uncertainty,  these  defects  are  cured 
by  the  verdict.  Chitty's  Pleadings,  9th  American  Edition, 
Sec.  678  and  H79;  Kevised  Statutes  of  Illinois,  Chap.  7,  Sees. 
6  and  7;  Barker  v.  Koozie,  80  111.  207;  Kelly  v.  Valentine,  17 
Brad.  88;  North  Chicago  Ey.  Co.  v.  Cotton  (111.),  29  N.  E. 
Eep.  901;  Byrne  v.  Beadle,  2  Hurl.  &  Co.  722;  Scott  v.  Dock 
Co.,  3  Hurl.  &  Co.  596. 

"  Where  there  is  any  defect,  imperfection  or  omission  in 
any  pleading,  whether  in  substance  or  in  form,  which  would 
have  been  a  fatal  objection  upon  demurrer,  yet  if  the  issues 
joined  be  such  as  necessarily  required,  on  the  trial,  proof  of 
the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and 
T^athout  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given, 
the  verdict,  such  defect,  imperfection  or  omission  is  cured 
by  the  verdict."  1  Chitty's  PL  (7th  Am.  Ed.)  712,  713;  see 
also,  Gould's  PL  Sec.  13j  Chicago  &  E.  I.  Ry.  Co.  v.  Hines, 
132  111.  161. 

Opinion  of  the  Court,  Gary,  P.  J. 

Elementary  principles  are  constantly  disregarded  in  de- 
claring in  actions  for  negligence. 

Many  cases  come  before  us  in  which  the  declarations 
allege  simply  that  it  was  the  duty  of  the  defendant  to  do  the 
thing  described,  or  that  the  defendant  was  negligent  in  not 
doing  it,  in  either  case  without  averment  or  recital  of  facts 
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or  circunistances  from  which  the  law  will  imply,  and  there- 
fore the  court  determine,  that  such  duty  existed. 

In  some  cases  a  duty  is  implied  from  the  mere  profession 
or  employment  of  the  defendant,  as  a  surgeon  or  an  inn- 
keeper; in  others,  from  the  relation  of  things  to  each  other, 
as  a  railway  crossing  a  public  highway;  but  in  all  cases  the 
declaration  for  negligence  must  show  such  facts  as  by  law 
make  it  a  duty  to  do  the  thing  neglected,  or  it  will  be  bad 
after  verdict. 

But  if  what  we  have  heretofore  said  upon  this  subject 
attracts  no  attention,  it  is  probably  useless  to  say  more. 
Zjednoczenie  v.  Sadecki,  41  111.  App.  329 ;  Gibson  v.  Leon- 
ard, 37  IlL  App.  344;  Chi.  Con.  Bot.  Co.  v.  Mitton,  41  111. 
App.  154;  and  see  Ayers  v.  City  of  Chicago,  111  111.  App. 
406. 

The  declaration  here  states  (we  copy  from  appellee's  brief):  ^ 

"  And  while  said  deceased  was  in  the  exercise  of  ordinary 
care  and  caution,  and  without  any  fault  or  negligence  on 
his,  said  deceased's,  part,  and  while  at  a  safe  distance  from 
said  wall,  building  or  partition,  and  without  the  fault,  neg- 
ligence or  act  of  any  fellow-servant  of  deceased,  the  said 
John  Piper  was  wholly  and  solely,  by  reason  of  the  negli- 
gence and  want  of  care  and  caution,  or  fault  on  the  part  of 
said  defendant,  Ernst  Funk,  to  avoid  accident,  injury  or 
damage  to  this  defendant  (meaning  deceased),  so  engaged  in 
said  employment,  was  by  the  falling  of  said  wall,  building 
or  partition,  and  particularly  by  the  fact,  as  it  was,  that 
a  large  post  6x6  and  some  twelve  to  fifteen  feet  in  height, 
had  been  negligently,  willfully  and  carelessly  and  wrongfully 
suffered  and  allowed  to  remain  standing  in  the  ground, 
although  he,  said  defendant,  had  at  one  time  endeavored  to 
remove  the  same  from  said  place  where  it  stood,  but  negli- 
gently, willfully,  carelessly  and  with  purpose  of  abandoning 
the  removal  thereof,  and  which  post  was  so  left  negligently, 
carelessly,  willfully  and  wrongfully,  in  front  of,  and  but  a 
few  feet  from  the  wall,  partition  or  building  so  in  process 
of  being  pulled  down  or  demolished,  and  so  left  that  when 
said  wall  fell,  or  was  pulled  or  pushed  down,  under  and  by 
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the  direction  of  said  defendant,  said  wall,  partition  or  build- 
ing fell  and  struck  upon  and  against  the  said  post  so  left 
by  the  consent,  direction  and  knowledge  of  the  defendant, 
so  standing,  and  by  such  falling  of  said  wall,  partition  or 
building,  caused  the  said  post  to  snap  off  or  break  at  or 
near  the  upper  part  thereof,  and  that  the  broken  part 
thereof  was  carried  a  distance  of  more  than  twenty  feet  to 
the  place  where  said  deceased,  John  Piper,  was  so  employed 
in  labor  as  aforesaid,  striking  him  on  or  about  the  head  and 
temple,  inflicting  a  fatal  blow  from  the  effect  of  which  he, 
said  deceased,  John  Piper,  then  and  there  almost  instantly 
died.  And  so  the  plaintiff  avers  and  charges  that  the 
death  of  said  deceased,  John  Pij)er,  was  caused  by  said 
wrongful,  careless,  willful. and  negligent  acts  of  the  said 
defendant  aforesaid." 

A  post  a  ''  few  "  feet  from  a  tv all  of  a  height  not  named, 
does  not  appear  to  be  in  the  way  of  the  wall,  if  it  be  pushed 
over.  Unless  the  appearance  of  danger  is  shown  by  the 
declaration,  no  duty  to  avoid  the  danger  is  shown. 

It  is  truly  assigned  for  error  that  the  declaration  does  not 
show  a  cause  of  action. 

Nothing  waives  or  cures  such  an  error.  People  v.  City  of 
Spring  Valley,  129  111.  169;  Chi.  &  E.  L  E,  K  v.  Hines,  33 
lU.  App.  271;  132  111.  161. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, without  referring  to  the  total  insufficiency  of  the 
evidence  to  justify  a  verdict 


Daube  et  al.  t.  Nessler. 


1.  Brokerage— AgenVs  Conimission.— It  is  absnrd  to  suppose  that 
commissionB  for  services  in  negotiating  a  lease  can  be  measured  by  the 
vain  of  the  fee,  regardless  of  the  terms  of  the  lease,  the  same  for  a 
term  of  one  year  as  for  ninety -nine. 

2.  Remittitur. — The  Appellate  Court  has  authority  to  order  a  party 
litigant  to  remit  a  portion  of  his  recovery  and  in  case  of  his  complying 
with  the  order  to  enter  judgment  for  the  balance,  otherwise  to  reverse 
and  remand  the  case. 


First  District — October  Term,  1892,      167 

* 

Daube  v.  Nessler. 

Memorandnm. — Action  of  assumpdit.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1892.    Opinion  filed  February  1,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
oonrt. 

B.  M.  Shaffner,  attorney  for  appellants. 

Israel  Cowen,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee  sued  the  appellants  for  commissions  as  a  real 
estate  broker  for  his  services  in  negotiating  for  them,  a  lease 
from  Jacob  Newman. 

The  lease  which  his  services  contributed  to  bring  about 
was  for  ten  years  at  $1,2C>0  per  year,  with  the  privilege  to 
the  lessor  to  terminate  on  six  months  notice,  paying  the 
lessees  for  their  buildings. 

The  only  testimony  as  to  the  value  of  appellee^s  services 
is  the  statement  of  the  appellee  as  a  witness  that  "  the 
general  real  estate  commission  current  among  real  estate 
agents  in  the  city  of  Chicago"  is  "  two  and  a  half  per  cent 
on  the  total  amount." 

Total  amount  of  what,  is  not  explained;  although  this 
statement  was  immediately  followed  up  with  a  valuation  of 
the  property  leased.  It  is  absurd  to  suppose  that  commis- 
sions for  services  in  negotiating  a  lease  can  be  measured  by 
the  value  of  the  fee,  regardless  of  the  terms  of  the  lease; 
the  same  for  a  term  of  one  year  as  for  ninety-nine. 

The  appellant,  however, asked  an  instruction  which,  though 
refused  by  the  court,  we  are  disposed  to  treat  as  a  suflScient 
admission  that  the  value  of  the  services  Avas  $150, 

If  the  appellee  will  within  ten  days  remit  one-half  of  the 
$300  recovered,  we  will  enter  judgment  for  the  other  half. 
Otherwise  the  judgment  must  be  reversed  and  the  cause 
remanded.  In  any  case  the  appellee  must  pay  the  costs  of 
this  court. 
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Schroth  et  aL  y.  Blaek. 

1.  Mechanic's  Lien — Filbig  of  a  Statement,  etc. — Under  section  4 
of  chapter  82,  R.  S.,  entitled  **  Liens,"  a  statement  was  filed  in  the  office 
of  the  circuit  clerk  containing  this  clause:  '*  The  said  materials  were  to 
be  paid  for  sixty  days  from  the  first  of  the  month  next  after  delivery." 
Afterward,  in  a  petition  to  foreclose  the  lien,  it  was  stated  that  the  pay- 
ment was  to  be  made  **  sixty  days  after  the  date  of  the  delivery,  respect- 
ively, of  the  items  of  material  furnished."  The  statement  was  filed  as 
an  exhibit  to  the  petition  and  the  court  sustained  a  demurrer  to  it.  7^ 
was  held  that  the  case  did  not  come  within  the  principle  that  the  exliibit 
controls  the  pleading.  That  principle  applies  where  the  suit  is  to  enforce 
the  rights  accruing  under  the  exhibit  and  therefore  tlie  court  erred  4n 
sustaining  the  demurrer. 

2.  Mechanic's  Lien — Proceeding  to  Foreclose — Statement  not  an 
ExhQnt. — The  statement  required  by  section  4  of  chapter  82,|R.  S. ,  entitled 
**  Liens,"  is  a  condition  precedent  to  the  commencement  of  the  suit  as 
against  others  than  the  owner  and  not,  properly  speaking,  an  exhibit 
when  filed  with  the  bill  to  foreclose  the  lien. 

8.  Mechanic's  JjiKViSufficiency  of  the  Statement^ Any  mistake  or 
surplusage  in  the  statement  required  to  be  filed  under  section  4  of  chap- 
ter 82,  R.  S.,  entitled  *'  Liens,"  will  not  defeat  the  lien  if  enough  remains 
to  show  a  compliance  with  the  statute  and  nobody  has  been  misled  to  his 
prejudice. 

4.  Mechanic's  'LiE.TSS^Requisites  of  the  Statement.^SecUon  4  of 
the  mechanic's  lien  law  does  not  require  that  the  time  the  money  is  due 
should  be  stated  in  the  statement  to  be  filed  in  the  office  of  the  circuit 
clerk,  but  by  construction,  does  require  that  it  shall  be  due  by  per- 
mitting a  suit  to  be  brought  at  once. 

5.  Mechanic's  Lien— ConiCcn^s  of  the  Statement— EstojypeL— There 
is  no  element  of  estoppel  in  the  matter  of  filing  a  statement  under  Sec. 
4  of  the  mechanic's  lien  law.  It  is  but  an  admission,  which  may  be  over- 
come by  evidence,  if  untrue. 

6.  Mechanic's  Lien — Amount  Claimed  Must  Be  Due  When  Statement 
Is  Filed, — Section  4  of  chapter  82,  entitled  **  Liens,"  contemplates  that 
the  indebtedness  for  which  the  lien  is  claimed  shall  be  due  when  the 
statement  is  filed. 

Memorandnm. — Petition  for  mechanic*s  lien.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1892.  Opinion*  filed  Feb- 
ruary 14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Appellants'  Brief,  Pease  &  McEwen,  Attorneys. 

It  was  contended  that  if  law  and  plain  sense  have  any- 
thing to  do  with  the  law  of  liens  (and  many  question  if  they 
have),  then  this  sixty-day  clatise  is  not  vital  or  conclusive. 
Indeed  an  unintentional  misstatement  of  the  amount  due, 
dates  of  delivery  and  other  essentials  of  lien  statements, 
where  no  one  is  misled,  does  not  invalidate  the  lien.  Mit- 
chell V.  Penfield,  8  Kan.  186;  Hopkins  v.  Forrester,  39  Conn. 
351;  Barber  v.  Reynolds,  44  Cal.  520;  Albrecht  v.  Foster 
Lumber  Co.  (Ind.),  26  K  E.  157;  Fourth  Bap.  Church  v. 
Trout,  28  Pa.  St.  153. 

Where  a  lien  was  given  by  statute  for  the  erection  and 
completion  of  a  building,  and  a  lien  claimant  added  in  his 
statement,  "  alteration,  repairing  of  and  imi)rovement," 
these  words  were  held  not  to  invalidate,  but  to  be  merely 
surplusage.     Fisher  v.  Eush,  71  Pa.  St.  40. 

•  Appellee's  Brief,  Boisot  &  Veeder,  Attorneys. 

A  mechanic's  lien  filed  before  the  time  limited  for  filing 
liens  is  premature  and  of  no  effect.  Davis  v.  BuUard,  32 
Kans.  234;  Catlin  v.  Douglas,  33  Fed.  Eep.  569;  Seaton  v. 
Chamberlain,  32  Kans.  239;  Koylance  v.  San  Luis  Hotel  Co., 
74  Cal.  276;  Schwartz  v.  Knight,  74  Cal.  432;  Conroy  v. 
Perry,  26  Kans.  472;  2  Jones  on  Liens,  Sec.  1430;  Kinney  v. 
Hudnut,  2  Scam.  472. 

A  lien  claimant  is  estopped  to  deny  the  allegations  of  his 
lien  notice.  Olson  v.  Pennington,  37  Minn.  298;  2  Jones  on 
Liens,  Sec.  1455. 

Where  an  inconsistency  appears  between  an  averment  of 
a  bill  and  a  written  instrument  attached  thereto  as  an  ex- 
hibit, the  latter  will  prevail,  and  a  demurrer  does  not  admit 
the  truth  of  the  averment.  National  Park  Bank  v.  Ilalle, 
30  111.  App.  17;  Greig  v.  Kussell,  115  111.  484;  Olson  v.  Pen- 
nington, 37  Minn.  298. 

Matter  unnecessarily  inserted  in  a  pleading  can  not  be 
rejected  as  surplusage  where  it  shows  that  the  pleader  has 
no  cause  of  action.  Gould's  Pleadings  (5th  Ed.),  Chap.  Ill, 
Sec.  143, 171;  Raymond  v.  People,  9  Brad.  345. 
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A  mechanic's  lien  notice  can  not  be  amended  after  expi- 
ration of  the  time  limited  for  filing  liens.  McDonald  v. 
Rosengarten,  134  IlL  126;  2  Jones  on  Liens,  Sees.  1453  and 
1455. 

A  running  account  for  materials  furnished  for  a  house  is 
an  entire  contract,  giving  no  right  to  sue  or  file  a  lien  until 
the  last  item  is  delivered.  Phillips  Mech.  Liens  (2d  Ed.), 
Sees.  230  and  325;  2  Jones  on  Liens,  Sec.  1435;  Frankoviz 
V.  Smith,  34  Minn.  403;  Ehlers  v.  Elder,  51  Miss.  498,  501; 
Cox  V.  Western  Pacific  R.  R.  Co.,  47  Cal.  89;  Delaware  R. 
R.  Construction  Co.  v.  Davenport  &  St.  P.  R.  R.  Co.,  46 
Iowa,  413;  O'Leary  v.  Burns,  53  Miss.  174;  Schmeiding  v. 
Ewing,  57  Mo.  78. 

A  false  statement  invalidates  the  lien.  Gibbs  v.  Han- 
chette  (Mich.),  61  N.  W.  Rep.  691;  Lynch  v.  Cronan,  6  Gray, 
531. 

Opinion  of  the  Court,  Gary,  P.  J. 

On  the  9th  day  of  October,  1891,  the  appellants,  in  com- 
pliance with  section  4,  chapter  82,  R.  S.,  "  Liens,"  filed  in  the 
office  of  the  clerk  of  the  Circuit  Court,  a  statement  of  mill 
work  furnished  by  them  for  some  houses  then  being  built, 
showing  items  running  from  April  28th,  through  all  the  in- 
tervening period  to  August  7th  of  that  year. 

That  statement  contained  this  clause :  ^'  The  said  mate- 
rials were  to  be  paid  for  sixty  days  from  the  first  of  the  month 
next  after  delivery." 

In  their  petition  for  a  mechanics'  lien  (as  amended)  they 
alleged  that  the  payment  was  to  be  made  "  sixty  days  after 
the  date  of  the  delivery,  respectively,  of  the  items  of  material 
furnished." 

The  statement  filed,  was  an  exhibit  to  the  petition;  the 
appellee  demurred,  and  the  court  sustained  the  demurrer. 

That  decision  is  now  defended  upon  the  ground  that  as 
the  statement  is  an  exhibit,  the  court  on  demurrer  will  regard 
it  as  controlling,  if  inconsistent  with  the  allegation  in  the 
petition,  and  that  from  the  statement  it  appears  that  it  was 
filed  more  than  three  weeks  before  the  last  item  was  due. 
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'"  '  '  '  ^  II  I    -■ 

We  agree  with  the  appellee  that  section  4  contemplates 
that  the  money  shall  be  due  when  the  statement  is  filed,  for 
the  last  clause  of  it  provides  that  the  claimant  "  may  bring 
suit  at  once,"  and  there  is  no  hint  in  the  whole  chapter  that 
he  may  sue  before  his  money  is  due,  though  in  such  case  he 
may,  under  section  16,  intervene  in  a  suit  commenced  by 
any  other  party. 

This  case  is  not  within  the  principle  that  an  exhibit  con- 
trols the  pleading.  That  principle  applies  where  the  suit  is 
to  enforce  the  rights  accruing  under  the  exhibit.  All  the 
cases  in  which  it  is  referred  to,  are  of  that  character.  Field 
V.  Brokaw,  40  111.  App.  371,  and  cases  to  be  found  by  fol- 
lowing the  references  there,  are  among  them. 

It  is  true,  that  the  statement  is  a  condition  precedent  to  the 
suit,  at  least  as  against  othei-s  than  the  owner  (Sec.  28),  but 
any  blunder  or  mistake  in  it,  or  surplusage  added  to  it,  will 
not  prevent  or  defeat  the  lien,  if  enough  remains  to  show 
compliance  with  the  statute,  and  nobody  has  been  misled  to 
his  prejudice.     Slight  v.  Patton  (Cal.),  31  Pac.  Eep.  248. 

The  section  does  not  require  that  the  time  the  money  was 
due  should  be  stated,  but,  by  construction,  does  require  that 
it  shall  be  due — perhaps  due  at  least  the  day  before — when 
it  is  filed,  by  permitting  "  suit  at  once."  The  unnecessary 
part  of  the  statement  as  to  the  time  of  payment  may  be  re- 
jected as  surplusage.  There  is  no  element  of  an  estoppel 
in  the  matter.  It  is  but  an  admission,  which  may  be  over- 
come by  evidence,  if  untrue. 

On  the  demurrer,  the  allegation  of  the  petition  must  be 
taken  as  the  truth,  and  if  there  has  been  any  misleading  by 
the  statement  by  which  injury  would  follow  if  the  state- 
ment is  not  adhered  to,  that  fact  can  not  appear  on  a  de- 
murrer. 

The  appellants  urge  that  the  August  items  may  be 
dropped,  and  a  lien  enforced  for  the  residue,  if  they  are  to  be 
bound  by  the  statement.  The  petition  states  the  contract 
to  be  (somewhat  vaguely)  to  furnish  the  mill  work  that 
might  be  called  for  in  building  the  houses. 

The  August  items  were  a  part,  small,  but  still  a  part,  of 
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an  entire  contract,  and  no  lien  would  accrue  for  part  per- 
formance, (Geary  v.  Bangs,  33  111.  App.  582,)  nor,  as  we  read 
section  4,  until  all  the  money  upon  the  contract,  as  entire, 
was  due. 

The  appellants  must  stand  upon  their  whole  claim,  but 
are  entitled  to  do  that  if  they  prove  that  it  was  due  when 
they  filed  their  statement. 

Their  application  to  amend  the  statement  was  rightly 
denied.    McDonald  v.  Eoseno^arten.  134  111.  126. 

But  the  demurrer  was  wrongly  sustained,  and  the  decree 
is  reversed  and  the  cause  remanded. 


Griggs  T.  Ganford. 

1.  ImTERE^— Disputed  Accounts. — Interest  is  not  recoverable  on  an 
account  for  services  where  the  employment  is  disputed. 

2.  Memorandnm. — Assumpsit  for  services.  Summons  dated  May  17, 
1891.  Declaration  on  the  common  counts.  Plea,  general  issue  and  affi- 
davit of  merits.  Judgment  for  plaintiff.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Elliott  Anthony,  Judpe,  presiding. 
Heard  in  this  court  at  the  October  term,  A,  D.  1892.  Opinion  filed  Jan- 
uary 30, 1893. 

The  opinion  states  the  case, 

C.  M.  Hardy,  attorney  for  appellant. 

Max  Kobinson,  attorney  for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

This  was  an  action  of  assumpsit  brought  by  appellee  to 
recover  for  his  services  as  custodian. 

It  Avas  a  question  of  fact,  the  dispute  being  mainly  whether 
his  employment  was  authorized  by  the  appellant.  We  do 
not  find  any  suiiicient  warrant  for  disturbing  the  conclusion 
arrived  at  by  the  court  below,  save  that  the  undisputed  evi- 
dence showing,  as  it  does,  a  service  of  only  fifty-one  days  at 
five  dollars  a  day,  and  fifteen  dollars  paid  upon  this,  the 
judgment  should  not  have  been  for  more  than  §240. 
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Interest  was  not  recoverable  on  this  disputed  account. 

The  case  having  been  tried  by  the  court,  the  judgment 
for  $255  rendered  will  be  set  aside,  and  judgment  here  en- 
tered for  $24:0  damages,  and  $6,  the  costs  of  the  Superior 
Court. 

Appellant  will  recover  his  costs  in  this  court. 

Judgment  set  aside  and  judgment  entered  by  this  court. 


Biddison  t.  Johnson  et  al. 

1.  Contracts— ri7W6  of  Performance, — Where  a  contract  is  silent  as 
to  the  time  in  which  it  is  to  be  perf (»rmed  the  law  will  imply  that  it  is  to 
be  performed  within  a  reasonable  time. 

2.  Neglect  of  Duty — What  is  Unreasonable. — What  is  an  unreason- 
able neglect  of  duty  may  depend  upon  the  circumstances  of  each  partic- 
ular case. 

Memorandnm. — Action  of  assumpsit.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  189^.  Opinion  filed  February  14, 
1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

J.  T.  Hanna  and  TV.  B.  Cunningham,  attorneys  for  appel- 
lant. 

Samuel  W.  Jackson  and  H.  S.  Parkhukst,  attorneys  for 
appellees. 

Opinion  of  the  Court,  Shepard,  J. 

On  February  4,  1890,  the  appellant  made  a  written  appli- 
cation to  appellees,  who  were  licensed  brokers,  for  a  loan  of 
$18,000,  on  certain  real  estate  security,  and  agreed  to  pay  a 
commission  of  five  per  cent  for  procuring  such  loan. 

The  writing  is  silent  as  to  the  time  within  which  the  loan 
should  be  procured,  and  hence  the  law  would  imply  that  it 
should  be  procured  within  a  reasonable  time. 
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The  appellees,  through  their  clerk,  one  Parkhurst,  imme- 
diately offered  the  loan  to  various  persons,  and  among  others, 
to  James  McKindley,  who,  Parkhurst  says,  told  him  that  be 
would  see  his  attorney,  and  if  the  attorney  should  say  it  was 
all  right,  he  would  make  the  loan,  and,  according  to  the  tes- 
timony of  Parkhurst,  about  two  days  after  the  application 
for  the  loan  had  been  made  by  appellant  to  appellees,  Mr. 
Morrison,  to  whom  McKindley  had  referred  him,  told  Park- 
hurst to  tell  McKindley  that  the  loan  was  all  right  and 
accepted. 

All  of  this  was  reported  to  the  appellees  by  Parkhurst, 
but  it  does  not  appear  that  the  appellees  acted  in  any  way 
upon  the  information,  or  that  they  were  in  any  way  instru- 
mental in  the  subsequent  coming  together  of  McKindley  and 
appellant 

According  to  the  testimony  of  appellant,  it  was  under- 
stood between  him  and  appellees  that  they  expected  to  place 
the  loan  with  eastern  parties,  and  should  have  until  Febru- 
ary 13th  in  which  to  get  the  loan  accepted;  that  hearing 
nothing  from  appellees,  he  applied  to  a  Mr.  Huber  for  the 
loan,  and  Huber  took  him  to  the  same  Mr.  Morrison,  and 
that  the  latter,  on  February  14th,  accepted  and  made  a  loan 
of  the  same  amount  to  him  in  behalf  of  Mr.  McKindley. 

The  Quit  was  brought  to  recover  the  commissions  agreed 
to  be  paid  by  apj>ellant  under  his  written  application  to  the 
ap|>ellees,  and  was  tried  by  the  court,  without  a  jury,  and 
judgment  was  given  for  the  full  amount  claimed,  nine  hun- 
dred dollars. 

While  it  is  disputed  that  the  loan  was  first  offered  by 
appellees  to  McKindley,  and  McKindley  himself  testified  to 
having  no  recollection  of  ever  having  seen  Parkhurst  before 
he  made  the  loan  through  Morrison,  it  would  seem  that  the 
court  below  must  have  found  that  the  loan  was  offered  to 
McKindley  in  the  first  instance  by  the  appellees,  through 
Parkhurst.  But  that  was  not  enough  to  entitle  the  appel- 
lees to  recover  a  commission.  Parkhurst,  who  alone  for  the 
appellees  had  the  interview  with  McKindley  and  Morrison, 
1-estified  that  about  two  days  after  the  application  for  the 
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loan  was  made  by  appellant,  Morrison  told  hira  to  tell 
McKindley  that  the  loan  was  accepted  by  him,  and  was  all 
right,  and  that  he  reported  that  fact  to  appellees,  but  not  to 
appellant  or  any  one  else* 

It  does  not  appear  that  Parkhurst,  or  appellees,  or  any 
one  in  their  behalf,  spoke  to,  or  communicated  with,  Mc- 
Kindley in  any  manner  after  Morrison  told  Parkhurst  to 
tell  McLindley  the  loan  was  all  right.  McKindley  says  he 
had  nothing  to  do  with  appellees  in  the  matter, 

E.  C.  Johnson,  one  of  the  appellees,  testified  in  the  case, 
but  stated  nothing  from  which  it  can  even  be  inferred  that 
he  acted  in  any  manner  upon  the  report  made  to  him  by 
Parkhurst,  of  what  Morrison  told  the  latter.  He  did  not 
communicate  with  McKindley,  nor  did  he  notify  the  appel- 
lant until  after  the  first  of  March  following. 

He  testified  that  the  first  notification  he  gave  appellant 
of  having  placed  the  loan,  was  by  letter,  and  that  letter 
when  produced  by  the  appellant,  was  shown  to  bear  date 
on  March  5,  1890,  and  in  response  to  one  written  by  appel- 
lant, dated  March  1,  1890,  informing  appellees  that  he  had 
placed  the  loan,  and  asking  for  a  return  of  the  abstracts  of 
title. 

Whether  a  month  was  or  was  not  a  reasonable  time  for 
the  appellees  to  have  within  which  to  place  the  loan,  need 
not  be  decided. 

The  fact  that,  according  to  the  undisputed  testimony  of 
Parkhurst,  he  was  told  by  Morrison  as  early  as  February  7, 
1890,  and  reported  the  same  to  appellees,  that  the  loan  was 
accepted,  and  that  appellees  took  no  steps  whatever  to  per- 
fect the  loan,  and  did  not  notify  appellant  of  its  acceptance 
until  March  5,  1890,  was  such  an  unreasonable  delay  and 
neglect  of  duty  on  appellees'  part,  as  to  bar  a  recovery  by 
them. 

What  is  unreasonable  neglect  of  duty,  must  depend  upon 
the  circumstances  of  each  particular  case. 

From  the  facts  and  circumstances  of  this  case,  it  is  appar- 
ent that  it  would  be  subversion  of  fair  business  dealing  and 
do  positive  injustice,  to  sustain  a  claim  for  commissions. 
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The  contract  was  never  fairly  performed  by  the  appellees, 
and  the  judgment  ought  not  to  have  been  in  their  favor. 

It  Avas  as  much  their  duty  to  have  promptly  notified  ap- 
pellant that  they  had  placed  the  loan,  as  it  was  to  be  dili- 
gent in  finding  a  customer  for  it;  and  this  is  particularly 
true  when  this  delay  caused  appellant  to  procure  the  money 
through  other  instrumentalities. 

The  judgment  of  the  Circuit  Court  will  therefore  be  re- 
versed and  the  cause  remanded. 


Union  Investment  Association  v.  Lutz  et  al, 

1.  Associations  for  Investment— ^jpp7ica  ft  on  of  the  Principles — 
Joint  Tenancy — Legality. — An  investment  association  which  applies 
the  principle  of  joint  tenancy  to  the  investments  by  the  subscribers,  the 
survivorship  depending  upon  default  of  the  members,  instead  of  death, 
U  neither  prohibited  by  statute  nor  common  law. 

2.  Associations  for  Investment— TTi^  Default  Theory.^An  invest- 
ment association  in  which  the  theory  on  which  profit  is  promised,  is  that 
of  all  of  the  subscribers,  a  large  portion,  one-half  or  more,  will  fail  to  keep 
up  their  monthly  dues,  and  whatever  money  they  may  have  paid  will  go 
into  the  hands  of  those  who  do  not  so  fail,  is  not  prohibited  by  law. 

3.  Associations  for  Investment— Sii/^icncj/  of  a  Bill  for  a  Heceiver, 
— A  bill  filed  by  thirteen  plaintiffs  **  on  behalf  of  themselves  and  aU  other 
bondholders  "  in  which  all  that  is  averred  as  to  the  interest  of  the  plaint- 
iffs, is  tliat  they  axe  subscribers  and  holders  of  bonds  of  various  denom- 
inations issued  by  the  association,  is  insufficient,  and  an  order  appointing 
a  receiver  under  such  a  biU  wiU  be  reversed. 

Memorandum. — Order  appointing  a  receiver.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Murray  F.  Tuley,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1892.  Opinion  filed 
March  18,  1803. 

Statement  oE  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Weigley,  Bcleley  &  Gray,  Attorneys. 

It  is  one  of  the  maxims  of  equity,  that  he  who  comes  into 
equity,  must  come  with  clean   hands.     If,  therefore,    as 
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alleged,  the  defendant  association  was  organized  for  the  pur- 
pose of  conducting  an  illegal  business,  and  one  which  would 
come  within  the  prohibition  of  the  law  on  account  of  its 
gambling  character,  then  the  complainants  and  each  and 
every  one  of  them,  who  engaged  in  business  with  the  defend- 
ant association  and  purchased  its  bonds,  with  full  knowledge 
of  the  character  of  the  business  are  participes  criminis.  Mil- 
ler V.  Marckle,  21  111.  152;  Scott  et  al.  v.  Maglouglin  et  al., 
133  111.  33;  Kirkpatrick  v.  Clark,  132  111.  342;  Dunaway  v. 
Robertson,  95  IlL  419;  Riedle  v.  Mulhausen,  20  Brad.  68. 

Appellees'  Brief,  Frederick  S,  Baker,  Attorney. 

The  judgment  of  a  lower  court  in  continuing  an  injunc- 
tion (and  in  appointing  a  receiver  as  incident  thereto)  more 
especially  after  an  answer,  will  not  be  controlled  except  in 
a  case  of  manifest  abuse  of  discretion,  or  mistake  of  law. 
Hilliard  on  Injunctions,  p.  107,  Sec.  6. 

On  the  subject  of  the  appointment  of  receivers  in  limine^ 
in  case  of  fraud,  threatened  waste,  or  loss  or  mismanage- 
ment of  fund,  we  cite  Spelling  on  Private  Corporations, 
Sec.  853;  High  on  Receivers,  2d  Ed.,  Sees.  3,  4,  5. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  is  an  appeal  under  the  act  of  June  14,  1887,  from  an 
interlocutory  order  appointing  a  receiver  of  the  assets  of  the 
association  above  named. 

From  the  great  mass  of  verbiage  in  the  record,  it  appears 
that  the  scheme  of  the  association  is  that  it  issues  bonds  of 
three  classes,  called  respectively,  A,  B  and  C.  A,  for  $200, 
B,  $1,000,  and  C,  $500,  for  which  the  subscribers  pay  in  class 
A,  $5  entrance  fee  and  $1  dues  every  month  thereafter; 
class  B,  $10  entrance  and  $5  dues,  and  class  C,  $7  entrance 
and  $2  dues,  and  a  failure  to  pay  dues  is  the  end  of  that 
subscriber's  interest  in  the  scheme.  Seventy  percent  of  the 
money  received  is  kept  as  a  redemption  fund;  ten  per  cent 
is  kept  by  the  association  in  the  name  of  expenses  and 
twenty  per  cent  set  apart  for  investment. 

Whenever  from  that  seventy  per  cent  received  in  any  class 

YouLU 
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(the  funds  of  each  class  being  kept  separate),  there  is  money 
enough  on  hand  to  pay  the  first  outstanding  bond  of  that 
class,  it  is  paid.  There  are  minor  features  not  necessary  to 
notice. 

The  theory  on  which  profit  is  promised  is,  that  of  all  the 
subscribers,  a  large  part,  half  or  more,  will  fail  to  keep  up 
their  monthly  dues,  and  so  whatever  money  they  may  have 
paid  will  go  to  pay  the  bonds  of  those  who  do  not  so  fail. 

It  is  probably  true  that  if  the  managers  of  the  scheme 
prove  faithful,  the  persevering  subscribers  will  reap  a  con- 
siderable profit.  Whatever  may  be  thought  of  the  wisdom 
of  subscribers,  there  seems  to  be  nothing  contrary  to  law  in 
the  scheme;  it  applies  the  principle  of  joint  tenancy  to  the 
investments  by  the  subscribers,  the  survivorship  depending 
upon  default  instead  of  death.  It  is  the  Tontine  principle 
which  Rapp  applied  in  his  harmony  society,  which  Gibson, 
C.  J.,  speaking  for  the  Supreme  Court  of  Pennsylvania,  said 
was  "  prohibited  neither  by  statute  nor  the  common  law." 
Schriber  v.  Rapp,  6  Watts,  351. 

The  bill  in  this  case  is  not  such  a  one  as  justifies  any 
inquiry  as  to  the  conduct  of  the  managers.  It  is  filed  by . 
thirteen  complainants  "  on  behalf  of  themselves  and  all  other 
bondholders,"  etc.,  and  all  that  is  averred  in  it  as  to  the 
interest  of  the  complainants  is  that  they  are  "  subscribers 
to,  and  holders  of  bonds  of  various  denominations  issued  by," 
the  association. 

There  is  no  statement  of  what  bonds  any  of  them  hold, 
and  as  the  funds  to  redeem  one  class  are  to  be  kept  separate 
from  those  to  redeem  the  other  classes,  there  is  probably  no 
common  interest.  The  bill  is  verified  bv  Charles  Dockerv, 
who,  although  his  name  is  signed  to  the  bill,  is  not  one  of 
the  complainants  named  in  it,  and  is  supported  by  the  joint 
affidavit  of  fifteen  persons  who,  "  being  first  duly  sworn,  on 
oath  says  that  he  is  at  present,  and  for  a  long  time  past,  to 
wit,  two  years,  has  been,  an  owner  of  bonds  issued  by  the 
defendant  association,  and  is  one  of  the  complainants  in  the 
above  entitled  cause  and  is  familiar  with  the  facts  involved 
in  said  litigation." 
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If  Julia  and  Lotta  are  the  names  of  women,  two  of  those 
aflBants  are  not  "  he,"  and  without  an  if,  ten  of  them  are 
not  complainants. 

What  would  be  thought  of  several  complainants  joining 
(as  they  may,  Wait  Fr.  Con.  Sec.  108,  Ballentine  v.  Beall,  3 
Scam,  203,)  in  a  judgment  creditor's  bill,  averring  that  they 
had  judgments  in  a  certain  court  against  the  defendant  upon 
which  executions  had  been  returned  unsatisfied,  without  any 
more  description  ?    Yet  they  would  have  a  common  interest. 

The  case  as  to  the  twenty  per  cent  set  apart  for  investment 
is  so  left  in  the  dark  that  no  inference  can  be  drawn  as  to 
whom  it  should  go  in  liquidating  the  affairs  of  the  associa- 
tion, but  as  to  any  of  the  seventy  per  cent  on  hand  of  either 
class,  it  would  seem  that  the  earliest  bond  of  either  class 
should  be  first  paid,  exclusive  of  the  others.  From  the  bill 
it  can  not  be  told  that,  if  true,  either  one  of  the  complain- 
ants is  entitled  to  anything. 

No  enthusiasm  as  to  supposed  public  policy  should 
prevent  adherence  to  necessary  methods  of  procedure. 

The  order  appointing  a  receiver  is  reversed  and  the  cause 
remanded,  with  directions  to  return  the  assets  if  they  have 
been  put  into  the  possession  of  the  receiver. 


Whitfield  v.  Haling  et  al. 

1 .  Real  Estate  Brokers — Recovery  of  Commissions.  — ^A  person  who 
is  engaged  in  the  business  of  real  estate  brolrer  in  the  city  of  Chicago, 
can  not  recover  his  commissions  miless  he  has  a  license  aa  a  real  estate 
broker  from  the  ci^, 

Memorandnm. — ^Action  of  assumpsit  for  commlssionSi  commenced 
May  11,  1887.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1892.    Opmion  filed  February  14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Appellant's  Brief,  Chakles  II-  Lawrence,  Attorney. 

Appellant  contended  that  the  special  plea  contained  a 
complete  defense  to  the  action.  Ilustis  v.  Pickands,  27  111. 
App.  270,  and  cases  there  cited;  Farrow  t.  Vedder,  19  Brad. 
305;  Anson  on  Contracts,  144;  2  Parsons  on  Contracts,  186; 
Cincinnati  Mut.  H.  A.  Co.  v.  Rosenthal,  55  111.  85:  Penn  v. 
Bornman,  102  111.  523;  Braun  v.  City  of  Chicago,  110  111. 
186;  Workingmen's  Banking  Co.  v.  Rautenberg,  103  111.  460. 

Appellees'  Brief,  Chas.  S.  Fry,  Attorney. 

Appellees  contended  that  the  sole  purpose  of  the  ordinance 
in  question  is  to  get  revenue.  And  that  it  does  not  assume 
to  reach  or  affect  the  validity  of  contracts  made  by  an  un- 
licensed broker;  and  that  such  contracts  are  not  affected 
thereby,  or  against  any  public  policy,  or  void,  but  are  valid; 
and  that  the  cases  where  contracts  of  an  unlicensed  person 
are  held  void  are  where  the  purpose  of  the  license  law  is 
something  beyond  getting  revenue  from  the  license  fee,  e,  g,^ 
the  protection  of  the  public  interests  or  to  carry  ont  a  public 
policy.  Smith  v.  Mawhood,  14  M.  &  W.,  452;  Johnson  v. 
Hudson,  11  East  (K.  B.)  180;  Brown  v,  Duncan,  10  B.  &  C. 
93;  Bailey  v.  Harris,  12  Q.  B.  905;  Cope  v.  Rowlands,  2  M. 
&  W.  149;  Tyler  v.  Larimore,  2  W.  R.  179;  Aiken  v.  Blais- 
dell,  41  Vt.  655;  Griffith  v.  Wells,  3  Denio,  226;  Lamed  v. 
Andrews,  106  Mass.  435;  Pope  v.  Beals,  108  Mass.  562;  Talia- 
ferro V.  Moffett,  54  Ga.  150,  153;  Lindsay  v.  Rutherford,  17 
B.  Mon.  245;  Strong  v.  Darling,  9  Ohio  R.  201;  Pangborn 
V.  Westlake,  36  Iowa,  546. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellees  sued  for  commissions  on  a  loan  which  they 
claim  to  have  obtained  for  the  appellant. 

No  review  of  the  facts  is  necessary.  The  counsel  for  the 
appellee  states  in  his  brief  that  the  principal  question  is, 
"  Are  the  plaintiffs  prevented  from  recovering  herein  because 
they  did  not  have  a  license  as  real  estate  brokers  from  the 
City  of  Chicago  2 " 
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The  question  arises  upon  a  plea  by  the  appellant,  to  which 
a  demurrer  was  sustained.  No  objection  is  made  to  the  plea 
other  than  that  the  ordinance  can  not  affect  the  business  re- 
lations of  the  parties. 

The  contrary  was  decided  by  this  court  in  Hustis  v.  Pick- 
ands,  27  111.  App.  270,  where  the  ordinance  is  copied,  and 
we  followed  that  case  in  Eckert  v.  Collott,  46  111.  App.  361. 

The  demurrer  was  wrongly  sustained,  and  the  judgment 
is  reversed  and  the  cause  remanded. 


Swigart  t.  People  of  the  State  of  Illinois. 
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1.  Criminal  Law — Horse  Eacing. — Horse  racing  is  gaming.  ■       ""^ 

2.  Criminal  Law — Selling  Pools — Making  Books, — ^The  betting  of       ,  ee   ise 
mon^,  or  selling  pools,  or  making  books,  upon  the  result  of  a  horse 

race,  is  gaming,  because  it  is  betting  on  a  game,  and  unlawful  and 
void,  although  the  game  in  itself  is  not  unlawful. 

3.  Criminal  ItAW—Oanibling — Lawful  and  Unlawfvl  Games,  ^X 
game  which  in  itself  is  not  unlawful,  may  be  contested  without  its  con- 
stituting gaming,  but  if  money  is  staked  upon  it,  it  becomes  gaining, 
and  unlawful. 

4.  Gamino — What  Constitutes, — ^It  is  the  risking  of  money  between 
two  or  more  persons,  on  a  contest  or  chance,  where  one  must  be  the  loser 
and  the  other  the  gainer,  that  constitutes  gaming. 

5.  Gamino  House— TTAa^  is.  Within  the  Meaning  of  the  Statute. — 
The  keeping  of  a  room  or  space  within  the  grand  stand  at  a  race  track, 
for  the  purpose  of  book  making  or  selling  pools,  upon  the  result  of  the 
game  of  horse  racing,  where  either  the  pool  seller  or  the  pool  buyer  gets 
the  money  and  the  other  loses  it,  is  keeping  a  common  gaming  house 
within  the  meaning  of  the  statute. 

6.  Criminal  LtAW— What  is  a  Gaming  House,— The  keeping  of  a 
house  or  structure  of  any  kind  for  gaming  is  aQ  indictable  and  punish- 
able offense  at  common  law,  and  so  the  keeping  of  a  house  for  persons 
to  frequent  and  game  in,  is  punishable  under  Sec.  292  of  the  criminal 
code. 

7.  Gaming — Pool  Selling  and  Book  Making—Act  of  1887.— The  legis- 
lature manifestly  intended  by  the  act  of  1887,  entitled  '*  An  act  to  pro- 
hibit book  making  and  pool  selling,"  to  supersede  aU  previous  statutes  of 
the  State  and  the  common  law  so  far  as  gaming  on  horse  races  was 
affected  thereby,  and  to  make  certain  and  definite  what  before  rested 
upon  judicial  construction,  and  afiGLx  increased  penalties  for  violations  of 
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the  law  with  respect  to  gaming  on  such  races,  and  toreg^ate  such  gam- 
ing by  validating  it  when  done  within  the  terms  of  the  proviso  of  the 
act. 

8.  CJoNSTiTunoNAL  QUESTIONS— Jttrisrftc/iofi  of  Appellate  Courts 
The  Appellate  Court  is  without  jurisdiction  to  decide  upon  the  question 
of  validity  or  constitutionality  of  an  act  of  the  General  Assembly;  such 
questions  must  go  directly  to  the  Supreme  Court. 

9.  Statutes — Rule  of  Construction. — It  is  a  well  known  rule  of  con- 
struction, that  whenever  an  act  of  the  legislature  can  be  so  construed 
and  applied  as  to  avoid  a  conflict  with  the  constitution  and  give  it  the 
force  of  law,  such  construction  will  be  adopted  by  the  courts. 

10.  Courts — Judicial  Notice, — Courts  can  not  be  ignorant  of  that 
which  is  the  common  knowledge  of  the  community  in  which  they  sit. 
A  building  or  yard  used  for  the  purpose  of  book-making  or  pool-selling 
is  used  for  the  purpose  of  gaming. 

11.  Statutes — Legislation — Titles  of  Bills, — ^Under  a  constitutional 
provision  that  no  act  shall  embrace  more  than  one  subject  and  that  sub- 
ject be  expressed  in  the  title,  it  was  intended  that  the  title  of  such  bill 
should  indicate  the  subject  of  its  provisions,  so  that  neither  the  legisla- 
tors nor  tlie  public  would  be  misled  thereby. 

12.  CoNSTrruTiONAL  IjAW— Granting  of  Exclusive  PKvtfegpca.— The 
constitution  of  this  State  prohibits  the  granting  to  any  corporation, 
association  or  individual,  any  special  or  exclusive  privilege,  immunity 
or  franchise  whatever. 

13.  Legislative  Fowkr^ Exemption  of  Corporations  from  the  Ef- 
fect of  the  General  Law, — The  legislature  has  no  power  to  exempt  certain 
corporations  from  the  effect  of  the  general  penal  law;  as  well  might  it 
undertake  to  provide  that  persons  of  African  descent  should  not  bo 
amenable  to  the  laws  concerning  burglary,  or  that  foreign-bom  citizens 
should  be  exempt  from  tlie  penalties  provided  for  keeping  a  dram  shop 
without  a  license  therefor. 

14.  Law — Fundamental  Principles, — ^It  is  the  fundamental  principle 
of  all  free  and  enlightened  communities,  that  every  one  has  a  right  to 
demand  that  he  be  governed  by  general  rules. 

15.  Statutes— jRepeaZfi  hy  Implicalion—Act  o/i5;?7.— Tlie  actof  the 
General  Assembly  of  1887  entitled  "An  act  to  prohibit  book-making 
and  pool-selling"  is  not  to  be  construed  as  a  repealing  statute.  Repeals 
by  implication  are  never  favored. 

16.  Criminal  Law — Statutes  Prohibiting  Gaming — Repeal. — Section 
127  of  the  criminal  code  and  section  12  of  chapter  5,  R.  S.,  prohibiting 
gaming  within  two  miles  of  the  place  where  any  agricultural,  horticul- 
tural or  mechanical  fair  is  being  held,  was  not  repealed  by  the  act  of  the 
General  Assembly  of  1887,  entitled  **An  act  to  prohibit  book-making 
and  pool-selling." 

Memorandam. — Charge  of  keeping  a  gaming  house.  Appeal  from 
the  Criminal  Court  of  Cook  County;  the  Hon.  Murray    F.  Tuley, 
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Judge,  presiding.    Heard  in  this  court  at  the  October  term,  1892,  and 
affirmed.    Opinion  filed  April  28,  1898. 

Statement  of  the  Case. 

This  is  an  appeal  from  a  judgment  of  the  Criminal  Court 
of  Cook  County,  whereb}^  appellant  was  fined  $100. 

On  the  6th  day  of  September,  1892,  a  complaint  was  filed 
by  Thomas  Windsor  before  Charles  W.  Woodman,  a  justice 
of  the  peace  for  Cook  County,  alleging  that "  M.  C.  McDon- 
ald, George  Hankins,  Jeff.  Hankins,  and  divers  other  per- 
sons whose  names  are  unknown,  keep  a  common  gaming- 
house in  a  building,  booth,  yard,  garden,  etc.,  by  him  or  his 
agent  used  or  occupied,  and  permit  persons  to  frequent  and 
come  together  to  play  for  money  or  other  valuable  thing, 
or  knowngly  rent  such  place  for  such  purpose." 

A  warrant  was  issued  on  such  complaint,  arid  appellant, 
Joseph  Swigart,  was  arrested,  brought  before  the  justice, 
found  guilty  of  violation  of  section  127  of  chapter  38  of  the 
Eevised  Statutes  of  Illinois,  and  fined  $100  and  costs.  Ap- 
peal was  taken  by  Mr.  Swigart  to  the  Criminal  Court  of 
Cook  County.  In  that  court  a  jury  was  waived  and  the 
cause  submitted  to  the  court.  Appellant  was  again  found 
guilty,  and  assessed  a  fine  of  $100.  A  motion  for  a  new 
trial  was  overruled  and  judgment  entered  upon  the  finding. 
Appeal  allowed  to  the  Appellate  Court. 

Appellant's  Brief,  Knight  &  Brown,  Fred.  W.  Packard 

AND  Lyman  Trumbull,  Attorneys. 

Criminal  statutes  are  to  be  strictly  construed.  General 
words  following  specific  enumeration,  only  include  such 
things  as  are  enumerated.  Marquis  v.  City  of  Chicago,  27 
App.  Ct.  251;  Shirk  v.  People,  121  111.  61;  InreSwigert,  119 
111.  S3;  State  v.  Bryant,  90  Mo.  534;  People  v.  Goldman,  1 
Idaho,  714;  State  v.  Baker,  2  S.  W.  Kep.  836;  State  v.  Hay- 
den,  31  Mo.  35;  Huff  v.  Commonwealth,  14  Grat.  (Va.)  648; 
Commonwealth  v.  Shelton,  8  Grat.  (Va.)  592;  Harless  v. 
United  States,  1  Morris  (la.)  169;  State  v.  Moseley,  14  Ala, 
390;  Norton. V,  State,  15  Ark,  71;  State  Y.  Ilawkins,  15  Ark. 
359. 
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Horse-racing  and  wagers  thereon  are  lawful  at  common 
law.  Harris  v.  White,  81  N.  Y.  539;  Kirkland  v.  Eandon, 
8  Tex.  10;  'Dewees  v.  Miller,  5  Harr.  (Del.)  347;  James  v. 
State,  63  Md.  242. 

Contesting  for  or  ojBfering  premiums  on  horse-race  is  not 
gaming.  Wilson  v.  Conlin,  3  Brad.  517;  Delier  v.  Plymouth 
Co.  Ag.  S.,  57  la.  481;  Mullen  v.  Beach  Grove  Driving  Park, 
64  Ind.  202;  Porter  v.  Day  (Wis.),  37  K  W.  Eep.  259;  Har- 
ris V.  White,  81  N.  Y.  539. 

Horse-racing  is  not  gaming,  and  pool-selling  is  not  gam- 
bling. State  V.  Hayden,  31  Mo.  35;  State  v.  Lemon,  46  Mo. 
375;  James  v.  State,  63  Md.  242;  Harrison  v.  State,  4  Cold. 
(Tenn.)  195. 

Making  wagers  on  the  result  of  the  speed  or  endurance 
of  horses  has  never  been  prohibited  by  statutes  of  Illinois 
prior  to  said  act  of  1887.     Ransome  v.  State,  91  Tenn.' 716. 

The  fact  that  the  *ime  has  not  been  included  in  plain 
language  in  former  statutes,  as  used  in  the  act  of  1887, 
shows  that  the  legislature  never  before  contemplated  or 
intended  any  [like  prohibition  as  to  pool-selling  or  horse- 
racing.  The  proviso  in  act  of  1887  expressly  exempts  ap- 
pellant from  liability.  Brennan  v.  Brighton  Park  Racing 
Asso.,  63  K  Y.  Sup.  Ct.  E.,  56  Hun,  188;  Winchester  v. 
Nutter,  52  N.  H.  507. 

Appellees'  Brief,  John  8.  Milleb  and  George  A.  Dxj  Put, 

Attorneys. 

Appellees  contended  that  betting  money  on  horse-races 
is  gaming  and  in  violation  of  law.  Tatman  v.  Strader,  23 
111.  493.  A  contract  in  aid  of  the  oflFense  of  gaming,  which 
is  prohibited  by  statute,  is  void  and  can  not  be  recovered 
upon.    Mosher  v.  Griffin,  51  111.  184. 

That  pooling  schemes  contemplated  putting  money  at 
stake  upon  the  issue  of  games,  is  not  denied.  They  had  in 
view  base-ball  games,  which  are  games  in  the  strictest 
sense,  and  also  horse-races.  These  last  have  often  been  held 
games  within  the  meaning  of  the  statute  of  Anne,  when  made 
for  wagers.    Goodburn  v.  Marley,  Strange,  1159;  Blaxton 
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V.  Pye,  2  Wils.  809;  Grace  v.  M'Elpoy,  1  Allen,  563;  Tat- 
man  v.  Strader,  23  111.  493;  Mosher  v.  Griffin,  51  111.  184; 
Ellis  V.  Beale,  18  Me.  337;  Cheesum  v.  State,  8  Blackf.  332; 
Wilkinson  v.  Tousley,  16  Minn.  299;  McLain  v.  HuflFman, 
30  Ark.  428.  So  have  been  dog  fights;  Eagerton  v.  Furze- 
man,  I.  C.  &  P.  613;  and  foot-races;  Lynall  v.  Longbothom, 
2  Wils.  36;  and  cook-fighting;  King  v.  Howel,3  Keb.  465; 
Squires  v.  Whisken,  3  Camp.  140;  Bagley  v.  State,  1 
Ilumph.  486;  Johnson  v.  State,  4  Sneed,  614;  Common- 
wealth V.  Tilton,  8  Met.  232. 

The  legislature  has  no  more  power  to  exempt  inclos- 
ures  of  fair  and  race-track  associations  from  the  operation 
of  a  general  penal  law  than  it  would  have  to  exempt 
Cook  county.  This  statute  so  construed  would  be  clearly 
unconstitutional.  Daly  v.  State,  13  Lea  (Tenn.)  223;  Ex 
parte  Westerfield,  55  Cal.  550;  Zanone  v.  Mound  City, 
113  111.  552;  Frorer  v.  People  (111.),  31  K  E.  Kep.  395; 
Millet  V.  People,  117  111.  294. 

Opinion  of  the  Court,  by  Waterman,  J. 

I  can  not  agree  to  so  much  of  the  foregoing  as  expresses 
the  opinion  that  the  act  of  1887,  entitled  "  An  act  to  pro- 
hibit book-making  and  pool-selling,"  is  to  be  construed  as 
repealing  section  127  of  the  criminal  code. 

The  Supreme  Court  of  New  York,  under  the  constitution 
and  laws  of  that  State,  may  have  been  fully  warranted  in 
arriving  at  the  conclusion  it  did.  It  does  not  appear  that 
there  existed  in  that  State  constitutional  provisions,  such  as 
are  a  part  of  our  fundamental  law,  and  which  must  here  be 
taken  into  consideration  in  determining  the  construction  to 
be  placed  upon  this  statute. 

The  New  York  statute  considered  by  the  Supreme  Court 
of  that  State  contained,  moreover,  the  following  provision : 

"  Such  racing  and  all  pool-selling  in  this  State  shall  be 
confined  to  the  period  between  the  fifteenth  day  of  May 
and  the  fifteenth  day  of  October,  in  each  year,  and  all  pool- 
selling  shall  be  confined  to  the  tracks  where  the  races  take 
place,  and  on  the  days  when  the  races  take  place." 
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It  is  manifest  that  from  such  a  statute  the  inference  that 
"  pool-selling  "  was,  during  the  period  named,  made  lawful, 
and  prior  legislation  in  respect  thereto  repealed,  is  much 
stronger  than  that  which  arises  from  inspection  of  the  act 
now  under  consideration. 

It  is  a  well  known  rule  of  construction,  that  whenever  an 
act  of  the  legislature  can  be  so  construed  and  applied  as  to 
avoid  conflict  with  the  constitution,  and  give  it  the  force  of 
law,  such  construction  will  be  adopted  by  the  courts.  New- 
land  V.  Marsh,  19  111.  376,  SS'i;  Dow  v.  Norris,  4  K  H.  16- 
18;  People  v.  Supervisors  of  Orange,  17  K  Y.  235-2J:l; 
Grenada  Co.  Supervisors  v.  Brogden,  112  U.  S.  26. 

Section  13  of  article. 4  of  the  constitution  of  this  State 
is  as  follows :  "  No  act  hereafter  passed  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title. 

But  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be  expressed,  and 
no  law  shall  be  revived  or  amended  by  reference  to  its 
title  only,  but  the  law  revived  or  the  section  amended  shall 
be  inserted  at  length  in  the  new  act." 

It  is  not  contended  that  either  book-making  or  pool-selling 
are  not  gambling,  and  if  it  were,  courts  can  not  be  ignorant 
of  that  which  is  the  common  knowledge  of  the  community 
in  which  the)'^  sit.  A  building  or  yard  used  for  the  pur- 
pose of  book-making  or  pool-selling  is  used  for  the  purpose 
of  gaming.     People  v.  Weithoff,  61  Mich.  203. 

If,  therefore,  the  act  of  1887  is,  as  is  contended  by  appel- 
lants, to  be  construed  as  repealing  section  127  of  the  crimi- 
nal code,  it  is  clear  that  the  act  in  question,  instead  of  pro- 
hibiting the  keeping  of  book-making  and  pool-selling,  or 
being  an  act  for  that  purj)ose,  was  an  act  validating  such 
acts  when  done  within  the  inclosures  of  certain  corporations 
and  during  certain  periods;  in  other  words,  was  an  act  per- 
mitting and  making  lawful  by  certain  corporations  at  cer- 
tain times  and  places,  of  that  which  theretofore  had  every- 
where in  this  State,  been,  for  more  than  seventy  years,  by 
express  statute,  unlawful  and  prohibited. 
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It  has  been  well  said  as  to  the  similar  constitutional  pro- 
vision of  New  York  in  respect  to  special  laws :  "  It  was 
intended  that  the  title  of  each  bill  should  indicate  the  sub- 
ject of  its  provisions  so  that  neither  legislators  nor  the  pub- 
lic would  be  misled  or  deceived."  People  v.  Briggs,  50  N. 
Y.  553-558;  see  also  Indiana  Cent.  Ky.  Co.  v.  Potts,  7Ind. 
681-685. 

K"o  person  reading  only  the  title  of  the  act  of  1887,  would 
imagine  that  thereby,  for  the  first  time  in  the  history  of  the 
State,  was  the  keeping  of  a  common  gaming  house  made 
lawful. 

The  constitution  of  this  State  prohibits  the  "  granting  to 
any  corporation,  association  or  individual,  any  special  or 
exclusive  privilege,  immunity  or  franchise  whatever." 

It  is  now  contended  that  the  act  of  1887  confers  upon 
certain  corporations  special  privileges  as  well  as  immunity 
from  the  otherwise  general  penal  laws  of  the  State — im- 
munity of  very  great  pecuniary  value,  and  privilege  to  do 
that  which  for  all  other  persons  is  a  crime. 

The  legislature  has  no  power  to  exempt  certain  corpora- 
tions from  the  effect  of  a  general  penal  law;  as  well  might 
it  undertake  to  provide  that  persons  of  African  descent 
should  not  be  amenable  to  the  laws  concerning  burglary,  or 
that  foreign-born  citizens  should  be  exempt  from  the  penal- 
ties provided  for  keeping  a  dram-shop  without  a  license 
therefor.  Daly  v.  State,  13  Lea  (Tenn.)  228;  Ex  part^ 
Westerfield,  55  Cal.  550. 

It  is  a  fundamental  principle  of  the  law  of  all  free  and  en- 
lightened communities,  that  every  one  has  a  right  to  demand 
that  he  be  governed  by  general  rules.  Millett  v.  The 
People,  117  111.  294-301;  Zanone  v.  Mound  City,  103  111.  552; 
Frorer  v.  The  People,  31  North  Eastern  Eep.  395-397; 
People  V.  Gilson,  109  N.  J.  389-398. 

To  construe  the  act  of  1887  as  repealing,  by  implication, 
section  127  of  the  criminal  code,  is  in  effect  to  declare  the 
act  unconstitutional. 

I  am  therefore  of  the  opinion  that  the  act  of  1887  should 
not  be  so  construed.    By  holding  that  section  127  is  still  in 
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force,  we  are  relieved  of  any  consideration  of  the  constitu- 
tionality of  the  act  of  1887. 

If,  as  is  urged  by  appellants,  pool-selling  is,  within  the  in- 
closures  of  incorporated  fair  and  horse  track  associations, 
made  lawful  during  the  tini3  of  thoir  actual  meetings,  it 
would  seem  that  not  only  section  127  of  the  criminal  code, 
but  section  12  of  chapter  5,  prohibiting  gaming  within  two 
miles  of  the  place  where  any  agricultural,  horticultural  or 
mechanical  fair  is  lieing  held,  is  also  by  like  implication  re- 
pealed, as  to  which  see  The  Town  of  Ottawa  v.  The  County 
of  La  Salle,  12  111.  339,  and  Butz  v.  Kerr,  123  111.  659-662. 

I  am  also  of  the  opinion  that  the  act  of  1887  is  not  to  be 
construed  as  a  repealing  statute,  because  repeals  by  impli- 
cation are  never  favored.  City  of  East  St.  Louis  v.  Max- 
well, 99  111.  439, 443;  Bruce  v.  Schuyler,  4  Gil.  221;  Board  of 
Supervisors  v.  Campbell,  42  111.  490;  Hume  v.  Gossett,  43 
111.  297;  City  of  Chicago  v.  Quimby,  38  111.  274;  Butz  v. 
Kerr,  123  111.  659,  662;  Gilbert  v.  County  of  Cook,  44  111. 
App.  69;  Kern  v.  The  People,  44  111.  App.  181. 

Appellant  contends  that  by  the  act  of  1887,  new  rights 
were  given  to  incorporated  fair  or  race  track  associations, 
during  the  actual  time  of  the  meeting  of  such  associations, 
while  the  act  itself  distinctly  declares  that  its  provisions 
shall  not  apply  to  the  actual  inclosures  of  fair  or  race  track 
associations  during  the  actual  time  of  the  meeting  of  said 
associations. 

It  is  only,  if  at  all,  by  virtue  of  the  provisions  of  the  act 
of  1887,  that  section  127  of  the  criminal  code  is  repealed; 
if,  then,  the  provisions  of  that  act  do  not  at  certain  times 
apply  to  the  inclosures  of  race  track  associations,  it  may 
well  be  argued  that  at  those  times,  as  to  such  inclosures, 
section  127  remains  in  force. 

I  am  therefore  of  the  opinion  that  the  judgment  of  the 
Criminal  Court  should  be  affirmed. 

Opinion  by  Shepaed,  J. 

The  appellant  was  arrested  upon  a  warrant  issued  by  a 
justice  of  the  peace  upon  a  complaint  alleging  that  certain 
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persons  therein  named,  and  divers  other  persons,  whose 
names  were  unknown,  " keep  a  common  gaminghouse  in  a 
building,  booth,  yard,  garden,  etc.,  by  him  or  his  agent  used 
or  occupied,  and  permits. persons  to  frequent  and  come  to- 
gether to  play  for  money  or  other  valuable  thing,  or  know- 
ingly rent  such  place  for  such  purpose,"  and  upon  trial  was 
found  guilty  of  a  violation  of  section  137,  chapter  38  of 
the  Revised  Statutes,  and  fined  $100  and  costs. 

On  appeal  to  the  Criminal  Court  he  was  again  found 
guilty  and  a  fine  of  the  same  amount  imposed  against  him. 

The  record  shows  that  counsel  for  the  people  stated  in 
response  to  an  inquiry  of  the  judge  presiding  on  the  trial  in 
the  Criminal  Court,  that  the  charge  was  for  keeping  a  gam- 
ing house,  or  of  permitting  persons  to  come  together  for 
gaming  under  section  127  of  the  criminal  code,  and  both 
sides,  in  their  briefs  in  this  court,  recognize  that  it  was 
under  that  section  of  the  criminal  code,  Avhich  is  the  same 
as  that  mentioned  in  the  complaint,  the  fine  appealed  from 
was  inflicted.     Section  127  is  as  follows : 

"  Whoever  keeps  a  common  gaming  house,  or  in  any 
building,  booth,  yard,  garden,  boat  or  float,  by  him  or  his 
agent  used  and  occupied,  procures  or  permits  any  persons 
to  frequent  or  to  come  together  to  play  for  money  or  other 
valuable  thing,  at  any  game,  or  keeps  or  sufl'ers  to  be  kept 
any  tables  or  other  apparatus  for  the  purpose  of  playing  at 
any  game  or  sport,  for  money  or  any  other  valuable  thing, 
or  knowingly  rents  any  such  place  for  such  purposes,  shall, 
upon  conviction,  for  the  first  offense,  be  fined  not  less  than 
$100,  and  for  the  second  offense  be  fined  not  less  than  $500, 
and  be  confined  in  the  county  jail  not  less  than  six  months, 
and  for  the  third  offense  shall  be  fined  not  less  than  $500, 
and  be  imprisoned  in  the  penitentiary  not  less  than  two 
years  nor  more  than  five  years." 

It  was  either  admitted  or  proven  that  the  appellant  was 
the  secretary  of  the  Garfield  Park  Club,  an  Illinois  corpora- 
tion, formed  to  establish  and  maintain  a  driving  park  and 
race  track,  and  to  hold  fairs,  horse  and  fat  stock  shows,  and 
other  exhibitions;  that  said  club  occupied  grounds  in  the 
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city  of  Chicago,  upon  which  was  laid  out  a  mile  race-track, 
and  contained  buildings,  consisting  of  stables,  sheds,  a  grand 
stand  and  various  other  structures,  all  being  inclosed  by  a 
tight  board  fence  some  ten  or  twelve  feet  high;  that  horse 
races  were  run  there;  that  book*making  and  pool-selling 
were  conducted  there  in  a  space  arranged  for  that  purpose 
under  the  grand  stand,  and  carried  on  by  parties  to  whom 
the  privilege  was  leased  by  the  club;  that  this  book-making 
and  pool-selling  was  upon  the  result  of  horse-races  run  upon 
that  particular  track,  and  also  upon  the  result  of  horse-races 
run  elsewhere. 

That  horse-racing  is  a  game,  was  decided  in  this  State 
over  thirty  years  ago.     Tatman  v.  Strader,  23  111.  493. 

The  betting  of  money,  or  selling  pools,  or  making  books, 
upon  the  result  of  a  horse  race  is  gaming,  because  it  is  bet- 
ting on  a  game,  and  unlawful  and  void,  although  the  game 
in  itself  is  not  unlawful.     Ibid. 

A  game  w^hich  is  not  in  itself  unlawful,  may  be  contested 
w^ithoutits  constituting  gaming,  but  if  money  is  staked  upon 
it,  it  becomes  gaming,  and  unlawful.  Anderson's  Law  Dic- 
tionary, 484. 

It  is  the  risking  of  money  between  two  or  more  persons, 
on  a  contest  or  chance  where  one  must  be  the  loser  and  the 
other  the  gainer,  that  constitutes  gaming.  Ibid;  2  Whar- 
ton's Crim.  Law,  Sec.  1465. 

The  keeping,  therefore,  of  the  room  or  space  within  the 
grand  stand  for  the  purpose  of  book-making  or  selling  pools 
upon  the  result  of  the  game  of  horse-racing,  where,  as  was 
proven  in  this  case,  either  the  pool  seller  or  the  pool  buyer 
gets  the  money  and  the  other  loses  it,  is,  we  think,  keeping 
a  common  gaming  house,  within  the  meaning  of  the  statute. 

It  may  also  be  said  that  the  keeping  of  a  house  or  struct- 
ure of  any  kind  for  gaming,  being  an  indictable  and  pun- 
ishable oJQfense  at  common  law,  the  keeping  of  a  gaming 
house,  like  the  one  described  in  the  complaint,  for  persons 
to  frequent  and  game  in,  would  be  punishable  under  section 
292  of  the  criminal  code,  in  case  section  127  had  no  place 
in  our  statutes,  or  did  not  cover  the  offense  charged  against 
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appellant.  Therefore,  if  there  were  no  other  provisions  of 
the  statute  covering  the  offense  charged,  we  should  be  con- 
strained to  affirm  the  judgment  of  the  Criminal  Court;  but* 
counsel  for  appellant  contend  that  if  the  oJBfense  charged 
against  him  were  covered  by  section  127,  the  legislature,  by 
the  act  of  1887,  entitled  "  An  act  to  prohibit  book-making 
and  pool-selling,"  legalized  the  selling  of  pools  within  the 
inclosure  of  the  Garfield  Park  club,  and  therefore  exoner- 
ated appellant  from  the  charge  against  him* 

The  act  of  1887  is  as  follows : 

"  Be  it  enacted  by  the  People  of  the  State  of  Illinois,  repre- 
sented in  the  General  Assembly :  Section  1.  That  any  per- 
son who  keeps  any  room,  shed,  tenement,  tent,  booth,  or 
building,  or  any  part  thereof,  or  who  occupies  any  place 
upon  any  public  or  private  grounds  within  this  State, with  any 
book,  instrument  or  device  for  the  purpose  of  recording  or 
registering  bets  or  wagers,  or  of  selling  pools,  or  any  person 
who  records  or  registers  bets  or  wagers,  or  sells  pools  upon  the 
results  of  any  trial  or  contest  of  skill,  speed  or  power  of 
endurance  of  man  or  beast,  or  upon  the  result  of  any  polit- 
ical nomination,  appointment  or  election;  or  being  the 
owner,  lessee  or  occupant  of  any  room,  shed,  tenement,  tent, 
booth,  or  building,  or  any  part  thereof,  knowingly  permits 
the  same  to  be  used  or  occupied  for  any  of  these  purposes, 
or  therein  keeps,  exhibits  or  employs  any  device  or  appa- 
ratus for  the  purpose  of  recording  or  registering  such  bets 
or  wagers,  or  selling  of  such  pools,  or  becomes  the  custodian 
or  depository,  for  hire  or  privilege,  of  any  money,  pro]:>erty, 
or  thing  of  value  staked,  wagered  or  pledged  upon  any  such 
result,  shall  be  punishable  by  imprisonment  in  the  county 
jail  for  a  period  not  longer  than  one  year,  or  by  a  fine  of 
not  exceeding  $2,000,  or  both.  Provided,  however,  that  the 
provisions  of  this  act  shall  not  apply  to  the  actual  inclosure 
of  fair  or  race  track  associations  that  are  incorporated  under 
the  laws  of  this  State,  during  the  actual  time  of  the  meet- 
ings of  said  associations,  or  within  twenty-four  hours  before 
any  such  meetings." 

Horse-racing  in  itself  has  never  been  regarded  by  the 
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English-speaking  race  as  a  vicious  form  of  entertainment, 
but  has  usually  ranked  as  a  manly  sport,  in  the  legitimate 
pursuit  of  which  much  that  is  pleasurable  and  healthful  can 
be  enjoyed. 

That  it  is  liable  to  abuse  may  be  conceded  without  detract- 
ing  from  its  rank  as  a  sport.  The  physical  out-door  sports 
and  games  between  men,  to  which  both  England  and  Amer- 
ica are  accustomed,  excite  a  kindred  pleasure  in  both  par- 
ticipants and  spectators,  and  are  almost  equally  liable  to 
excess  and  abuse,  and  yet  do  not  deserve  to  be  suppressed. 

In  recognition  both  of  the  rank  that  the  sport  of  horse- 
racing  has  in  our  national  habits,  and  of  its  liability  to  abuse, 
the  legislature  might  well,  and  we  think  manifestly  did, 
intend  by  the  act  of  1887  to  supersede  all  previous  statutes, 
and  the  common  law,  so  far  as  gaming  on  horse-races  was 
affected  thereby,  and  to  make  certain  and  definite  w^hat 
before  might  have  rested  only  upon  judicial  construction; 
to  affix  increased  penalties  for  a  violation  of  law  in  resj^ect 
to  gaming  on  such  races  and  to  regulate  such  gaming  by 
validating  it  when  done  within  the  terms  of  the  proviso  to 
this  act.  Brennan  v.  Brighton  Park  Racing  Association, 
56  Hun  (N.  Y.)  188. 

Holding  such  to  be  the  effect  of  the  act  of  1887,  we  are 
confronted  by  the  question,  raised  by  appellee,  of  the  valid- 
ity of  that  act. 

The  act  on  its  face  prohibits  the  conduct  thereby  made 
punishable  by  fine  or  imprisonment,  or  both,  when  done 
generally  (as  in  pool-rooms  remote  from  the  races),  but 
excludes  from  its  operation  such  conduct  when  done  within 
race-track  inclosures  during  actual  race  meetings. 

Counsel  for  appellee  while  contending  against  such  an 
effect  as  we  have  given  to  the  act  of  1887,  insist  that  if  such 
eflFect  shall  be  given  to  it,  the  act  is  unconstitutional,  on  the 
grounds : 

1.  That  the  title  of  the  act  embraces  two  subjects. 

2.  That  one  of  the  subjects,  i.  e.,  legalizing  book-making 
and  pool-selling  within  the  inclosure  of  a  race-track  associa- 
tion, is  not  mentioned  in  the  title. 
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3.  That  it  is  contrary  to  the  constitutional  provision 
which  prohibits  the  General  Assembly  from  granting  any 
special  or  exclusive  immunity  or  franchise. 

This  court  is  without  jurisdiction  to  decide  upon  the  ques- 
tion of  the  validity  or  constitutionality  of  an  act  of  the 
General  Assembly.    Appellate  Court  Act,  Sec.  8. 

Such  questions  must  go  directly  to  the  Supreme  Court. 

It  is  my  opinion,  therefore,  that  because  the  constitution- 
ality of  the  act  of  1887  is  directly  involved,  the  appeal 
should  be  dismissed  for  want  of  jurisdiction. 

By  Gary,  P.  J. 

I  agree  that  the  argument  of  Judge  Waterman  would  be 
conclusive,  were  it  not  that,  reading  between  the  lines  of  the 
act  of  1887,  the  legislative  intent  is  so  clear  that  gambling 
at  horse-races  within  the  inclosures  mentioned  should  be 
encouraged,  that  courts  are  bound  to  recognize  it. 

Neverthless,  in  form,  I  will  concur  with  him  in  affirming 
the  judgment. 

The  judgment  will  therefore  be  affirmed. 


Trustees  of  Glidden  &  Gnrtis^  A.  D.  S.  Bell  et  al.  and 

The  First  National  Banl(  of  Columbus^  Ohio^  t. 

Walter  ?•  Warren,  Marcus  A.  Thompson^ 

Evan  T.  EUicott  and  Baltimore 

&  Ohio  Ballroad  Co. 
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1.  Interpleader— JKigr^f«  of  Creditors.—- November  8, 1887,  the  Ohio 
and  Western  Coal  and  Iron  Company,  a  corporation  existing  under  the 
laws  of  New  York,  and  the  firm  of  Glidden  &  Curtis,  of  Boston,  Mass., 
made  an  assignment  by  which  the  firm  was  to  sell,  or  supervise  and  con. 
trol  all  sales  of  said  company's  articles  and  products,  to  furnish  advances 
according  to  its  needs  to  such  extent  as  they  should  consider  themselves 
safely  secure,  at  current  rates  of  interest  and  exchange,  to  render 
accounts  of  sales  monthly  to  said  corporation,  and  charge  their  commis- 
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sions,  etc.  All  articles  and  products  of  the  said  corporation  were  to  be 
consigned  to  said  firm.  The  contract  was  to  continue  in  force  for  five 
years,  from  the  thirty-first  day  of  October,  1887.  Afterward  Glidden  & 
Curtis  became  insolvent  and  made  an  assignment  to  A.  D.  Bell  et  al.;  pre- 
vious to  this  the  firm  had  sold,  on  credit,  to  tlie  Pullman  Company,  prod- 
ucts of  the  Coal  and  Iron  Company  to  the  amount  of  $30,000.  February 
8.  1889,  the  First  National  Bank  of  Columbus,  Ohio,  first  learned  of  the 
assignment  of  Glidden  &  Curtis.  It  held  notes  of  tlie  Coal  and  Iron  Com- 
pany to  the  amount  of  $20,000,  indorsed  by  Glidden  &  Curtis,  coming  due 
on  the  9th  and  11th.  On  the  next  day,  the  9th,  it  procured  an  order 
from  the  Coal  and  Iron  Company,  Signed  by  its  assistant  treasurer,  on 
the  Pullman  Company,  for  the  payment  to  its  order  of  the  simi  of 
$20,000.  Neither  the  bank  nor  the  Pullman  Company  had  any  notice  of 
the  relations  existing  between  Glidden  &  Curtis  and  tlie  Coal  and  Iron 
Company.  On  the  9th  day  of  February,  1889,  the  Coal  and  Iron  Com- 
pany at  New  York  made  an  assignment  to  James  A.  Hall  of  Columbus, 
Ohio.  The  bank,  under  the  order,  and  the  attaching  creditors  of  the  Coal 
and  Iron  Company,  all  claimed  the  money  of  the  Pullman  Company,  and 
it  filed  its  bill  of  interpleader.  It  was  held,  that  the  bank  was  entitled 
to  be  first  paid  out  of  the  fund. 

Memorandnm. — Bill  of  interpleader.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Ouver  H.  Horton,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1893.    Opinion  filed!  February  1, 1898. 


Statement  of  the  Case. 

This  was  a  bill  of  interpleader,  filed  by  the  Pullman 
Company,  a  debtor  of  the  Ohio  and  Western  Coal  and  Iron 
Company,  against  sundry  creditors  of  the  latter  company, 
seeking  to  reach  this  debt  by  attachment  proceedings. 

On  the  8th  day  of  February,  1889,  the  Ohio  and  Western 
Coal  and  Iron  Company  was  indebted  to  the  First  National 
Bank  of  Columbus,  in  the  sum  of  $20,000,  on  two  notes  of 
said  company,  one  for  the  sum  of  $10,000,  dated  January 
10,  1889,  payable  thirty  days  thereafter  to  the  order  of 
Glidden  &  Curtis,  and  one  for  the  sum  of  $10,000,  dated 
January  12,  1889,  payable  thirty  days  thereafter  to  the 
order  of  Glidden  &  Curtis ;  both  of  which  notes  had  been 
indorsed  bv  Glidden  &  Curtis,  and  delivered  to  the  bank  for 
money  loaned  to  the  Coal  and  Iron  Company. 

These  loans  were  made  mainly  upon  the  credit  of  the 


First  District — October  Term,  1892.      195 

Trustees  of  Glidden  &  Curtis  v.  Warren. 

indorsers,  Glidden  &  Curtis,  who  were  reputed  to  be 
wealthy,  after  the  bank  had  declined  to  loan  on  the  credit 
of  the  Coal  and  Iron  Company  alone. 

On  February  8,  1889,  at  a  late  hour,  the  officers  of  the 
bank  learned  that  Glidden  &  Curtis  had  made  an  assign- 
ment for  the  benefit  of  creditors,  and  being  alarmed  about 
these  notes,  sent  for  II.  C.  Stanwood,  the  assistant  treasurer 
of  the  Coal  and  Iron  Company,  who  resided  in  Columbus, 
and  had  negotiated  the  loan  in  question,  and  was  the  only 
officer  of  the  company  then  in  Ohio,  and  demanded  further 
security  from  the  company.  On  the  next  morning,  Stan- 
wood  gave  the  bank  an  order  on  the  Pullman  Company,  of 
Chicago,  for  $20,000,  to  be  paid  out  of  moneys  owing  and  to 
become  due  to  the  Coal  and  Iron  Company  on  or  about  the 
15th  day  of  February,  and  the  15th  day  of  March,  1889. 

The  Pullman  Company  was  at  once  notified  by  telegraph, 
and  the  draft  sent  to  Chicago  for  collection,  presented,  and 
protested  for  non-acceptance  on  the  11th  day  of  February, 
and  again  for  non-payment  on  the  15th  day  of  February 
and  15th  dav  of  March. 

On  February  11,  1889,  the  deed  of  assignment  of  the  Coal 
and  Iron  Company  to  James  A.  Hall,  assignee,  was  deliv- 
ered to  Hall  and  filed  for  record  in  the  Probate  Court  of 
Franklin  County,  Ohio.  On  February  9th,  Marcus  A. 
Thompson,  a  creditor  of  the  company,  began  suit  by  attach- 
ment in  the  Circuit  (yourt  of  Cook  County,  Illinois,  and  had 
his  writ  served  on  the  Pullman  Company  as  garnishee. 
This  attachment  was  followed  by  others  at  various  dates, 
and  on  October  5,  1889,  the  Pullman  Company  filed  its  bill 
of  interpleader,  admitting  its  indebtedness  to  the  Coal  and 
Iron  Company  in  the  sum  of  $31,683.03,  and  bringing  in  the 
bank,  the  Coal  and  Iron  Company  and  the  several  attaching 
creditors  to  prove  their  claims  to  the  fund. 

To  this  bin  the  bank  filed  its  answer  on  October  28, 1889, 
setting  up  the  draft  in  question  and  the  facts  relating  thereto, 
insisting  that  said  draft  when  given,  operated  as  an  assign- 
ment pro  t<into  of  the  fund  in  question,  and  asking  for  a 
decree  for  payment  thereof. 
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Upon  a  hearing  in  the  Circuit  Court,  a  decree  giving  the 
fund  to  the  attaching  creditors  was  entered  and  the  bank 
appealed. 

Appellants'  Brief,  Norton,  Burley  &  IIowell,  Attorneys 
FOR  First  National  Bank  of  Columbus. 

The  bank  contended  that  a  corporation  may  be  bound  as 
readily  as  an  individual,  by  giving  to  a  person  the  appearance 
of  authority  as  agent.  The  salutary  doctrine  of  estoppel 
may  be  invoked  against  corporations  as  readily  as  against 
individuals,  to  prevent  them  from  misleading  or  defrauding 
the  public  by  setting  up  the  lack  of  strict  and  formal  author- 
ity when  charged  with  the  consequences  of  transactions  had 
in  good  faith  with  persons  held  out  and  apparently  author- 
ized as  their  agents. 

If  an  act  performed  by  an  agent  would,  under  ordinary 
circumstances,  be  within  the  authority  delegated  to  the 
agent,  a  person  dealing  with  him  in  good  faith,  on  the  faith 
of  his  apparent  powers,  and  without  notice  of  facts  show- 
ing that  the  act  was  unauthorized,  may  hold  the  principal 
liable,  whether  the  act  was  authorized  or  not.  Morawetz  on 
Corporations,  Vol.  2,  Sec.  597;  McDonald  v.  Chisholm,  131 
111.  273;  St.  Louis,  A.  &  C.  K.  R.  Co.  v.  Dalby,  19  111.  353; 
^tna  Ins.  Co.  v.  McGuire,  51  111.  342;  Union  Mut.  L.  Ins. 
Co.  v.  White,  106  111.  67;  Morawetz  on  Corporations,  Sec, 
637,  et  8€q,^  and  593;  Bank  of  U.  S.  v.  Dandridge,  12  Wheat. 
70;  Merchant's  Bank  v.  State  Bank,  10  Wall.  604;  Taylor  v. 
Agricultural  &  M.  Ass'n,  68  Ala.  229;  Minor  v.  Bank  of 
Alexandria,  1  Peters,  46-70;  Patter  v.  Schlor,  30  Barb.  218; 
Tippetts  V.  Walker,  4  Mass.  597;  Savings  Bank  v.  Davis,  8 
Conn.  191;  Bank  of  Metropolis  v.  Guttschlick,  14  Pet.  19; 
Bank  of  Middlebury  v.  Rutland  &  Co.,  30  Vt.  159;  Bank  of 
Attica  V.  Pottier  &  Stymus  Co.,  1  N.  Y.  Sup.  483. 

But  the  act,  even  though  it  were  not  originally  authorized, 
or  at  once  confirmed  by  estoppel,  was  ratified  by  the  cor- 
poration. It  was  promptly  brought  to  the  knowledge  of  its 
officers,  and  although  directors'  meetings  were  held  there- 
after, not  only  was  no  action  taken  to  rescind  it,  but  the 
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oflScers,  so  far  as  the  evidence  indicates,  approved  the  act; 
and  neither  the  corporation  nor  its  assignee,  though  parties 
to  this  suit,  has  sought  to  defeat  the  payment. 

If  the  corporation  had  the  right  to  disaffirm  the  act,  it 
should  have  done  so  promptly;  and  failing  in  this,  it  must  be 
held  to  have  ratified  it.  Kagland  v.  McFall,  137  HI.  81; 
Rolling  Mill  v,  St,  Louis,  etc.,  R.  E.,  120  U.  S.  259;  Ry. 
Cos.  V.  Keokuk  Bridge  Co.,  131  U.  S.  381;  Fitzgerald  Cons. 
Co.  V.  Fitzgerald,  137  U.  S.  109;  Walworth  Bk.  v.  Farmers, 
etc.,  Co.,  16  Wis.  629;  Perkins  v.  Boothby,  71  Me.  91;  1 
Beach  on  Private  Corporations,  Sec.  195;   Sec.  197,  note  7. 

The  order  or  draft  in  question  operated  as  an  equitable 
assignment  jt?ro  tanto  of  the  fund  in  the  hands  of  the  Pullman 
Company,  from  the  time  of  its  delivery.  Notice  to  the 
drawee  was  not  necessary  to  perfect  the  title  of  the  bank  as 
against  said  party  to  this  cause.  Pomeroy  v.  Manhattan 
L.  Ins.  Co.,  40  111.  398;  Kat.  Bk.  of  America  v.  Ind.  Bkg. 
Co.,  114111.  484;  Phillips  v.  Edsall,  127111.  547;  3  Pomeroy's 
Eq.  Jur.,  Sees.  1280-1,  and  notes. 

The  fact  that  the  debt  against  which  the  draft  was  drawn 
was  not  then  due  and  payable,  is  immaterial,  as  courts  of 
equity  will  give  effect  to  an  assignment  of  a  fund  to  become 
due. .  3  Pomeroy's  Eq.  Jur.,  Sec.  1283  and  cases  cited;  An- 
derson V.  DeSoer,  6  Grat.  364;  2  Story's  Eq.  Jur.  (13th  Ed. ) 
Sec.  1044;  1  Daniel  on  Neg.  Inst.  (3d  Ed.)  Sec.  23. 

The  transaction  was  not  avoided  by  the  insolvency  of  the 
corporation.  Under  the  common  law  a  corporation,  though 
insolvent,  may  deal  with  its  creditors  by  making  payments, 
etc.,  even  to  the  extent  of  preferring  creditors  at  will.  Paul- 
ding V.  Chrome  Steel  Co.,  94  N.  Y.  340;  Dutcher  v.  Imp.  and 
Traders'  Bank,  59  N.  Y.  5-12;  2  Morawetz  on  Corp'ns,  Sec. 
804. 

While  the  existence  of  the  right  of  a  failing  debtor  to 
prefer  one  creditor  to  another  in  the  distribution  of  his 
property  has  often  been  regretted,  it  is  recognized,  both  ia 
courts  of  law  and  of  equity.  Cases  may  be  cited  upholding 
the  right  of  a  corporation,  unrestricted  by  statute,  to  make 
a'preferential  assignment.  The  rule  is  quite  firmly  estab- 
lished.   Waite  on  Insolv.  Corp'ns,  Sec.  162. 
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A  creditor  has  unquestionably  the  right  to  pursue  his  legal 
remedies  against  his  debtor,  so  long  as  he  does  so  in  good 
faith,  and  if  he  thus  succeeds  in  obtaining  priority,  either 
by  suit  or  by  the  voluntary  act  of  his  debtor,  he  is  entitled 
to  hold  the  advantage  gained,  even  though  the  result  may 
be  to  postpone  or  even  defeat  other  creditors.  Weber  v. 
Mick,  131  111.  526. 

The  validity  and  enforceability  of  a  contract  by  a  foreign 
cori)oration  are  determined,  not  by  its  charter,  but  by  the 
law  prevailing  where  the  contract  is  made.  Cook  on  Stock, 
etc.,  and  Corp.  Law,  2d  Ed.,  Sec.  094  and  note;  or,  as  held 
in  Illinois,  by  the  law  of  the  place  of  performance.  Nat. 
Bank  of  America  v.  Ind.  Bkg.  Co.,  114  111.  493;  Morawetz 
on  Priv.  Corpus.,  Sees.  967-8;  Waterman  on  Corpns.,  541, 
547;  Iloyt  v.  Thompson,  19  N.  Y.  207;  Milnor  v.  K  T.  & 
N.  II.  Ry.  Co.,  53  N.  Y.  367;  Rorer  on  Inter-state  Law,  4; 
Wharton  on  Conf.  of  Laws,  Sees.  104,  348-51;  Mead  v.  Day- 
ton, 28  Conn.  33. 

Appellees'  Brief,  E.  R.   Jewett,  for  Baltimore  &  Ohio 
Railroad  Co.;  Warren  «fe  Cox  and  Smith,  Flower 

&  MUSGRAVB,  FOR  W ALTER  P.  WaRREN. 

It  was  contended  as  to  the  claim  of  the  National  Bank  of 
Columbus  that  the  order  was  drawn  by  H.  C.  Stanwood, 
who  assigned  as  assistant  treasurer,  but  who  had  no  author- 
ity whatever  to  draw  such  a  draft.  Stokes  v.  N.  J.  Pot- 
tery Co.,  46  N.  J.  Law,  237;  Koch  v.  Bldg.  Assn.,  35  111. 
App.  465;  Adams  v.  Cross,  etc.,  Co.,  27  111.  App.  313; 
Morawetz  on  Cor.,  Sec.  585,  etseq.;  Taylor  on  Cor.,  Sec.  236; 
Reed  v.  Buflfum,  79  Cal.  77;  Titus  v.  R.  R.  Co.,  8  Vroom, 
98, 102;  Leggett  v.  N.  J.  Banking  Co.,  Saxt.  (X.  J.)  541;  Stow 
V.  Wyse,  7  Conn.  214;  Hyde  v.  Larkin,  33  Mo.  App.  365; 
Walworth  Co.  Bk.  v.  Farmers,  etc.,  Co.,  14  Wis.  325;  R.  R. 
Co.  V.  James,  22  Wis.  194;  Hoyt  v.  Thompson,  5  N.  Y. 
320;  Hoyt  v.  Thompson,  19  N.  Y.  207;  Victoria,  etc.,  Co., 
V.  Fraser  (Colo.),  29  Pac.  Rep.  667;  Davis  v.  Investment  Co., 
(Va.),  15  S.  E.  Rep.  547. 

The  order  was  a  partial  assignment  of  a  particular  fund 
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to  become  due  to  the  drawer,  and  is  not  good  unless  accepted. 
Such  an  assignment  is  good  only  when  the  person  who  is 
to  pay  raises  no  objection,  Mandeville  v.  Welch,  5  Wheat. 
278;  Chapman  v,  Shattuck,  3  Gil.  49;  Crosby  v.  Loop,  13 
111.  625;  same  case,  14  111.  330;  K.  R  Co.  v.  Nichols,  57  111. 
464. 

The  order  or  draft  was  void  under  the  New  York  statute, 
because  it  was  given  in  contemplation  of  the  insolvency  of 
the  Ohio  &  Western  Coal  and  Iron  Company.  Rev.  Stat, 
of  N.  Y.  1827-1828,  Sec.  4,  title  IV,  Chap.  18;  Eobinson  v. 
Bank  of  Attica,  21  N.  Y.  406;  Brouwer,  Rec'r,  v.  Ilarbeck, 
5  Selden,  689;  Bowen  v.  Lease,  5  Hill  (N.  Y.)  221;  Harris  v. 
Thompson,  15  Barb.  62;  Sibell  v.  Remsen,  33  N.  Y.  95; 
Paulding  v.  Chrome  Co.,  94  N.  Y.  334;  Pierce  v.  Crompton, 
13  E.  L  312;  Waite  on  Insolvent  Corporations,  Sec.  328; 
Starkweather  v.  Am.  Bible  Soc,  72  111.  50;  Female  Acad- 
emy V.  Sullivan,  116  lU.  385;  Metropolitan  Bank  v.  Godfrey, 
23  111.  579  and  note;  Brighton,  v.  White  (Ind.),  27  N.  E.  Rep. 
620;  Ewing  v.  Toledo  Bk.,  43  Ohio  St.  31. 

The  order  or  draft  was  invalid  under  the  common  law,  as 
declared  by  the  decisions  in  the  State  of  Ohio,  because  it  was 
a  preference  given  b}"^  an  insolvent  corporation,  which  had 
ceased  doing  business.  Rouse  v.  Merchants  Bk.,  46  Ohio  St. 
493;  Waite  on  Insolvent  Cor.,  Sees.  162  and  654;  Morawetz 
on  Cor.,  Sec.  803;  Kankakee  Woolen  Mills  v.  Kampe,  38  Mo. 
App.  229. 

It  was  contended  that  Glidden  &  Curtis,  as  sales  agents, 
never  had  such  possession  of  the  property,  out  of  which  this 
fund  arises,  as  to  acquire  a  lien  thereon.  Winne  v.  Ham- 
mond, 37  111.  99;  Strahom  v.  Union  Stock  Yards  Co.,  43 
111.  427;  Mechem  on  Agency,  Sec.  676,  et  seq.;  Union  Trust 
Co.  V.  Trumbull,  137  111.  146,  27  N.  E.  Rep.  28. 

Glidden  &  Curtis  acquired  no  right  to  a  lien  on  tbis  fund 
by  virtue  of  the  contract  of  November  3,  1887.  Boomer 
V.  Cunningham,  22  111.  320;  Hunt  v.  Bullock,  23  111.  320; 
Allen  V.  Montgomery,  48  Miss.  101;  Strong  v.  Krebs,  63 
Miss.  338;  Hoffmans  v.  Brungs,  83  Ky.  400;  City  Fire  Ins. 
Co.  V.  Olmsted,  33  Conn.  476;  Clay  v.  East,  etc.,  R.  R.  Co., 
62  Tenn.  421;  Reed  v.  Mosely,  87  Tenn.  759;  Chynoweth  v. 
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Tenney,  10  Wis.  403;  Moody  v.  Wricrht,  13  Met.  17;  Stearns 
V.  Quincy,  etc.,  Ins.  Co.,  124  Mass.  63;  Chase  v.  Denny,  130 
Mass.  566;  Fogg  v.  Dowling,  Stephen's  Digest  of  New 
Brunswick  Decisions,  530;  Fielding  v.  Muttlebaugh,  1 
Western  Law  Monthly,  218;  Christmas  v.  Russell,  14  Wall. 
69;  Ford  v.  Garner,  15  Ind.  298;  Rogers  v.  Hosacks,  18 
Wend.  318;  Holt  v.  Bank,  13  Ga.  341;  Bromwell  v.  Turner, 
37  111.  App.  561. 

The  contract  of  November  3,  1887,  was  not  a  Talid  con- 
tract, because  procured  by  Glidden  for  the  benefit  of  his 
firm,  when  the  company  was  insolvent,  and  he  the  president 
thereof.  Beach  v.  Miller,  130  111.  170;  Atwater  v.  Am. 
Exch.  Nat.  Bk.,  40  111.  App.  501;  1  Beach  on  Private  Corpo- 
rations, Sec.  241  B. 

The  contract  of  November  3,  1887,  was  never  legally 
ratified.  1  Beach  on  Private  Corporations,  74;  1  Morawetz 
on  Private  Corporations,  Sec.  511;  Union  Gold  Mining  Co. 
V.  Bank,  2  Colo.  265;  Union,  etc.,  Ins.  Co.  v.  Keyser,  32  N. 
H.  313;  Dana  v.  Bank,  5  W.  &  S.  223,  245-7;  Dayton,  etc., 
R.  R.  Co.  V.  Hatch,  I  Disney,  84;  Charleston,  etc.,  Co.  v. 
Dunsmore,  60  N.  H.  85;  Tracy  v.  Guthrie  Co.,  47  la.  27; 
Commonwealth  v.  St.  Mary's  Church,  6  S.  &  R.  508;  State 
V.  Bank,  6  La.  746-63. 

The  contract  of  November  3,  1S87,  was  v.ltra  vires  the 
corporation.  Banks  &  Bro.  Revised  Statutes  of  N.  Y.,  8th 
Ed.,  Vol.  3,  Sec.  2;  Vail  v.  Hamilton,  20  Hun,  355;  Fridley  v. 
Bowen,  87  111.  151;  Penn  v.  Bornman,  102  111.  523;  Savings 
Bk.  V.  Averell,  96  N.  Y.  473;  Denike  v.  N.  Y.  &  R.  E.  Line, 
etc.,  80  N.  Y.  599. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellants.  Bell  and  his  associates,  are  trustees  under 
a  deed  of  assignment  of  the  firm  of  Glidden  &  Curtis  of 
Boston.  Another  appeUant  is  the  First  National  Bank  of 
Columbus,  Ohio.  The  appellees  are  all  attaching  creditors 
of  the  Ohio  &  Western  Coal  &  Iron  Company,  and  the  fund 
in.  controversy,  over  $30,000,  is  in  the  Circuit  Court,  in  a 
suit  commenced  by  a  bill  of  interpleader  filed  by  the  Pull- 
man Palace  Car  Company. 
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November  3, 1887,  the  Coal  &  Iron  Company  and  the 
firm  of  Glidden  &  Curtis  executed  an  agreement  containing 
these  clauses : 

"  First.  The  said  firm  are  to  sell  or  supervise  and  control 
all  sales  of  said  corporation's  articles  and  products,  and  they 
are  to  furnish  advances  on  said  corporation's  products  ac- 
cording to  its  needs  to  such  extent  as  they  shall  consider 
themselves  safely  secured  therefor  at  current  rates  of  in- 
terest and  exchange,  and  they  are  to  render  accounts  of 
sales  monthly  to  said  corporation,  and  charge  their  com- 
missions at  the  rate  of  ten  (10)  cents  per  ton  on  the  sales  of 
the  coal,  and  two  and  one-half  (2J)  per  cent  on  sales  of  iron. 

Second.  All  articles  and  products  of  the  said  corporation 
are  to  be  and  are  hereby  consigned  to  said  firm. 

Third.  This  contract  is  to  continue  in  force  for  five  (5) 
years  from  the  thirty-first  day  of  October,  1887*" 

Acting  under  this  agreement  the  amount  now  due  to 
Glidden  &  Curtis  from  the  Coal  &  Iron  Company,  greatly 
exceeds  the  fund  in  court. 

One  Walter  C.  Wyman  was  the  Chicago  agent  of  Glidden 
&  Curtis,  and  under  his  authority,  in  fact  as  such,  but  with- 
out notice  thereof  to,  made  a  contract  with  the  Pullman  Com- 
pany in  the  name  of  the  Coal  &  Iron  Company,  under  which 
the  coal,  the  price  of  which  is  the  fund  in  court,  was  de- 
livered. 

February  8,  1889,  the  bank  held  two  notes  of  $10,000 
each,  made  by  the  Coal  &  Iron  Company,  and  indorsed  by 
Glidden  &  Curtis,  becoming  due  (without  grace)  on  the  9th 
and  11th  of  that  month.  On  that  8th  day  of  February  the 
bank  learned  that  Glidden  &  Curtis  had  that  day  made  an 
assignment,  and  the  next  morning  obtained  from  the  Coal 
&  Iron  Company  an  order  as  follows : 

"Columbus,  Ohio,  February  8, 1889. 
To  The  Pullman  Palace  Car  Company,  Pullman,  111. 

Please  pay  to  the  First  National  Bank  of  Columbus,  Ohio, 
or  order,  the  sum  of  twenty  thousand  dollars  of  the  money 
owing  by  you  and  to  become  due  to  us  on  or  about  the  15th 
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day  of  February,  and  the  15th  day  of  March,  1889;  value 
received  by  us,  and  charge  the  same  to  our  account. 
The  Ohio  &  Western  Coal  &  Iron  Co., 

By  n.  C.  Stanwood,  Ass't  Treasurer." 

Neither  the  bank  nor  the  Pullman  Company  had  any 
notice  of  the  relations  between  the  Coal  &  Iron  Company 
and  Glidden  &  Curtis.  Upon  these  facts,  which  we  assume, 
and  do  not  attempt  to  prove  by  collating  the  evidence, 
and  which  will  not  be  conceded  to  be  the  facts  by  any  party 
but  the  bank,  we  hold — without  undertaking  to  prove — the 
law  to  be,  that  the  bank  is  entitled  to  be  first  paid  from  the 
fund  in  court,  the  amount  remaining  unpaid  upon  the  order, 
which  is  $16,670.79  after  deducting  moneys  received  from 
other  sources,  and  the  residue  thei'eof,  after  deducting  costs 
and  expenses  properly  chargeable  thereon,  belongs  to  Bell 
and  his  associates,  the  trustees.        ^ 

The  decree  of  the  Circuit  Court  giving  it  to  the  attaching 
creditors  is  therefore  reversed  and  the  cause  remanded  with 
directions  that  the  distribution  be  thus  made : 

First.  Pay  to  the  First  National  Bank  of  Columbus, 
Ohio,  the  sum  of  $16,676.79,  with  interest  at  five  per  cent 
})er  annum  from  March  1,  1889. 

Second.  Pay  the  net  residue  to  the  appellants.  Bell, 
StoWe  and  Morrison.  And  that  the  Circuit  Court  award  to 
the  said  appellants  respectively  their  costs  against  the  said 
attaching  creditors,  appellees  here.   Keversed  and  remanded. 


Charles  E.  Jockisch  et  a1.  v.  Alyin  Hardtke^  Adminis- 
trator^ etc. 

1.  Limitations— j?7u?  Statute  to  he  Specially  Pleaded, — ^The  statute 
of  limitations  must  be  specially  pleaded  in  order  to  be  interposed  as  a 
defense;  by  failing  to  do  so  the  bar  of  the  statute  is  waived. 

2.  Variance — Idem  Sonans, — There  is  no  material  variance  between 
the  name  Alwin  and  Alvin.    In  many  languages  and  dialects  the  letter 
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W  has  the  sound  of  F,  and  the  doctrine  of  idjem  sonaiis  is  clearly  appli- 
cable. 

3.  Payments-t  t^nderf afcer's  Bill— Voluntary  Payments. — ^The  vol- 
untary payment  of  an  undertaker's  bill  for  burying  a  person,  without 
the  request  of  the  deceased  in  his  lifetime,  or  of  his  administrator,  cre- 
ates no  legal  liability  against  his  estate. 

4.  Set-Off — Evidence  of.  Under  the  General  Isfme.—A  person  having 
a  set-off  to  a  plaintiff*s  claim,  if  he  desires  to  avail  himself  of  it,  must 
plead  it  as  a  set-off,  or  give  notice  under  the  general  issue. 

5.  Evidence— Plaintiff  aji  Administrator— Coinpetency. — A  defend- 
ant in  a  suit  brought  by  an  administrator,  upon  a  promissory  note,  is 
not  a  competent  witness  to  show  the  amount  of  payments  made  by  him 
to  the  deceased  in  his  lifetime,  on  account  of  the  note  sued  on. 

Memorandum. — ^Assumpsit  upon  a  promissory  note.  Plea  of  the  gen- 
eral issue.  Appeal  from  the  Superior  Court  of  CJook  County;  the  Hon. 
Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  A.  D.  1893,  and  affirmed.     Opinion  filed  May  11,  1893. 

The  opinion  states  the  case. 

KuNYAN  &  RuNYAN,  attomeys  for  appellants. 

PiNCKNEY  &  Tatoe,  attomeys  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

The  appellee,  as  administrator  of  the  estate  of  one  Schultz, 
deceased,  brought  suit  against  appellants  as  makers  thereof, 
upon  a  promissory  note  for  the  sum  of  $900,  and  annual  in- 
terest at  the  rate  of  six  per  cent,  payable  to  the  order  of 
said  Schultz  two  years  after  the  date  thereof  and  dated  May 
1,  1880.  The  suit  was  begun  June  14,  1892,  more  than  ten 
years  after  the  note  had  matured  by  its  terms,  and  upon  trial 
before  the  court,  a  jury  being  waived,  judgment  was  ren- 
dered against  appellants,  for  the  sum  of  $981.25. 

It  is  contended,  first,  that  action  on  the  note  was  barred 
by  the  statute  of  limitations.  The  only  plea  interposed 
by  the  appellants  was  of  the  general  issue.  The  statute  of 
limitations  should  have  been  specially  pleaded  in  order  to 
be  interposed  as  a  defense.  By  failing  to  set  up  the  bar  as 
a  defense  the  appellants  w^aived  it.  Johnson  v.  United 
States,  3  McLean,  89;  Gebhart  v.  Adams,  23  111.  397;  Bruce 
V.  Doolittle,  81  111.  103. 
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.  Even  though  this  were  not  so,  a  complete  answer  to  the 
contention  is  found  in  the  fact  that  appellants  in  their  at- 
tempt to  show  that  the  notes  sued  on  had  been  paid,  proved 
payments  thereon,  which  were  sufficient  to  take  the  note  out 
of  the  statute. 

The  next  contention  is  that  there  is  a  fatal  variance  be- 
tween the  name  Alwin  Hardtke,  by  which  appellee  brought 
suit,  and  that  of  Alvin  Hardtke,  by  which  name  letters  of 
administration  upon  the  estate  of  Schultz  were  issued  to  the 
appellee.     Such  a  variance  will  not  prevail. 

In  many  languages  and  dialects  the  letter  "  w"  has  the 
sound  of  "  V,"  and  vlee  versa^  and  the  doctrine  of  idem  sonans 
is  clearly  applicable.  O'Brien  v.  Krochinski,  (No.  4694  this 
term);  Lyon  v.  Kain,  36  III.  362;  Chiniquy  v.  Catholic  Bishop, 
47  111.  533;  Gahan  v.  People,  58  111.  160;  McDonald  v.  Peo- 
ple, 47  111.  533;  Bardell  v*  Pickwick,  reported  by  the  late 
Charles  Dickens. 

The  third  contention  is,  that  payments  were  proved,  that 
were  not  allowed.  The  evidence  as  to  payments  was  of  a 
kind  that  does  not  warrant  us  in  interfering  with  the  find- 
ing of  the  court  below  in  that  regard.  There  was  proof  of 
many  payments  having  been  made  to  the  deceased  on  occa- 
sions continuing  nearly  up  to  the  time  of  his  death,  but  the 
amount  paid  at  any  one  time,  or  in  the  aggregate,  is  too  indefi- 
nite for  us  to  say  that  the  court  erred  in  finding  that  they 
did  not  exceed  the  interest  that  accrued  on  the  note  during 
the  twelve  years  that  it  was  outstanding. 

The  court  rightly  struck  out  the  evidence  concerning  the 
payment  by  appellants  of  the  undertaker's  bill.  There  was 
no  evidence  showing  that  it  was  paid  at  the  request  of  either 
the  administrator  or  the  deceased.  So  far  as  appears  it  was 
a  voluntary  payment  for  which  appellants  have  no  legal 
claim  against  the  estate  of  Schultz.  If  they  had  a  valid 
claim  for  it,  they  should  have  presented  it  to  the  Probate 
Court,  where  the  estate  was  being  settled,  or,  if  sought  to 
be  availed  of  in  this  suit  they  should  have  pleaded  a  set-oflf, 
or  given  notice  thereof  under  the  general  issue.  Kev.  Stat., 
Chap.  110,  Sec.  29. 
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The  court  properly  refused  to  allow  the  appellants  to 
testify  as  to  the  exact  sums  paid  by  them  to  Schultz  on  ac- 
count of  the  note.  They  were  incompetent  witnesses  under 
the  statute. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 


50    205 
149s  525 


Illinois  Central  Railroad  Co.  t.  Wheeler. 

1.  lN8TRUCTiONS~r/i«  Term  Defined.^An  instruction,    within  the' 
meaning  of  the  statute,  is  an  announcement  to  the  jury  by  the  court  of 
the  rules  of  law  which  it  is  their  duty  to  apply  to  the  facts  they  may 
find  from  the  evidence  before  them. 

2.  Instructions — To  be  in  Writing. — An  oral  instruction  to  the  jury 
under  the  statute  and  decisions  of  the  courts  of  this  State  is  not  per- 
missible. 

8.  Instructions— JfM«*  be  in  Wn'ting^What  is,  and  WhatisNot-^ 
Application  of  the  Law, — On  the  trial  of  an  action  the  court  gave  the 
following  instruction  to  the  jury  in  writing,  prefacing  the  same  with  the 
oral  statement  that  it  was  a  form  for  their  verdict :  *  *  *  **  We,  the 
jury,  find  the  defendant  guilty,  and  assess  the  plaintiiTs  damages  at 

,"  and  supplemented  it  by  adding  tliereto,  orally,  and 

not  in  writing,  words  in  effect  as  follows,  viz.:  "Inserting  such 
amount,  if  any,  as  you  may  find  from  the  evidence.*'  It  was  held^  that 
the  words  employed  were  nothing  more  than  parenthetically  telling  the 
jury  what  they  should  do  with  the  blank,  a  mere  direction  concerning 
their  conduct,  and  not  such  an  instruction  as  falls  within  the  meaning 
of  the  statute  requiring  the  same  to  be  in  writing. 

4,  Damages — Six  Tlwusand  Dollars  not  Excessive. — A  party  sus. 
tained  injuries  in  alighting  from  a  train.  He  was  seventy-two  years  of 
age;  somewhat  crippled  and  infirm,  in  consequence  of  a  previous  in- 
jury, and  was  obliged  to  employ  crutches  when  walking  about.  Up  to 
the  time  of  the  injury  he  was  possessed  of  his  normal  powers  of  speech, 
and  was  a  good  penman;  by  reason  of  the  injury  he  was,  to  a  con- 
siderable extent,  deprived  of  these  faculties.  His  power  of  moving 
about  was  materially  impaired;  he  was  in  continuous  pain,  and  his 
ci^acity  to  sleep  was  seriously  interfered  with.  It  was  held,  that 
|6,000  was  not  so  excessive  as  to  warrant  a  reversal  on  that  ground 
alone. 

Memorandam. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Dec- 
laration in  case;  plea  of  not  guilty;  trial  by  jury:  verdict  and  judgment 
for  plaintiff;  appeal  by  the  defendant.  Heard  in  this  court  at  the  March 
term,  A.  D.  1893,  and  aflOrmed.    Opinion  filed  April  6, 1898. 
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The  opinion  states  the  case. 

Appellant's  Bbief,  C.  V.  Gwix  and  Sidney  F.  Andrews, 

Attorneys. 

Appellant  contended  that  the  court  erred  in  instructing 
the  jury  orally.  Sec.  53,  Chap.  110,  Starr  &  Curtis  Stat- 
utes; Brown  v.  People,  4  Gilm.  439;  Ray  v.  Wooters,  19  111. 
82;  I.  C.  E.  R.  Co.  v.  Hammer,  85  111.  526;  Greenwich  Ins. 
Co.  V.  Raab,  11  Brad.  636-9;  Abingdon  v.  Meadows,  28  HI. 
App.  442. 

The  oral  instruction  as  to  the  assessment  of  damages  was 
in  itself  erroneous,  and  an  impro|)er  instruction  to  the  jury, 
even  if  it  had  been  in  writing.  Keightlinger  v.  Egan,  65  111. 
235;  Waldron  v.  Marcier,  82  111.  550-3;  James  v.  Johnson, 
12  Brad.  280;  Union  Stock  Y'ds  &  T.  Co.  v.  Monaghan,  13 
Brad.  148;  Ayer  v.  Mead,  13  Brad.  625;  Heirasoth  v.  Ander- 
son, 16  Brad.  151;  McGinnis  v.  Berven,  16  Brad.  354;  L.  S. 
&  M.  S.  R.  R.  Co.  V.  May,  33  111.  App.  366. 

Appellee's  Brief,  M.  L.  Knight  and  Duncan  &  Gilbert, 

Attorneys. 

Not  every  direction  given  to  a  jury  by  the  judge  can  be 
regarded  as  an  "  instruction "  within  the  meaning  of  this 
statute,  for  if  it  were,  the  ridiculous  result  would  follow  that 
a  direction  to  the  jury  to  seal  their  verdict,  or  to  avoid  talk- 
ing with  any  person  about  the  case,  or  to  be  on  hand  promptly 
at  the  hour  to  which  the  court  should  be  adjourned,  or  any 
similar  direction,  would  be  required  to  be  in  writing.  That 
such  directions  are  not  instructions  within  the  meaning  of 
the  statute  which  requires  instructions  to  a  jury  to  be  in 
writing  has  been  repeatedly  decided.  McCallister  v.  Mount 
73  Ind.  559;  Stanley  v.  Sutherland,  54  Ind.  339. 

Opinion  of  the  Court,  Shepard,  J. 

The  appellee  recovered  judgment  below  for  injuries  sus- 
tained while  alighting  from  one  of  the  appellant's  suburban 
trains,  at  the  39th  street  station  in  Chicago. 

The  cause  was  tried  before  a  jury,  and  the  judgment  was 
ujx)n  the  verdict  rendered. 
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No  instructions  were  asked  or  given  in  behalf  of  the 
plaintiff,  and  all  the  instructions  asked  by  the  defendant 
were  given. 

The  plaintiff  was  seventy-two  years  of  age  at  the  time 
the  injury  was  received,  and  was  somewhat  crippled  and 
infirm,  in  consequence  of  a  previous  injury,  so  that  at  the 
time  of  this  injury  he  was  obliged  to  employ  crutches  when 
walking  about. 

It  was  a  controverted  question  of  fact,  on  the  trial, 
whether  the  injury  complained  of  was  occasioned  by  the 
negligent  attempt  of  the  appellee  to  move  from  his  seat  in 
the  car  where  he  had  been  sitting  and  walk  to  the  door- 
way, before  the  train  had  halted,  during  which  he  was 
jerked  and  thrown  forward  upon  his  crutches,  or  whether 
it  was  the  result  of  the  negligent  starting  of  the  train  while 
he  Avas  in  the  act  of  stepping,  by  the  aid  of  his  crutches, 
from  the  lower  step  of  the  car  to  the  station  platform,  but 
slightl}'-  elevated  from  the  level  of  the  tracks,  and  being 
thereby  thrown  and  injured,  and  also,  whether  he  was 
injured  at  all. 

It  is  not  our  province,  but  is  exclusively  that  of  the  jury, 
to  settle  controverted  questions  of  fact  where  it  is  a  mere 
question  of  the  weight  of  evidence. 

Under  the  evidence  the  jury  might  have  found  either 
way,  although  it  seems  as  if  their  verdict  were  better  justi- 
fied by  the  evidence,  in  the  way  they  did  find,  than  it  would 
have  been  if  they  had  found  otherwise. 

On  the  assigned  error  that  the  damages  were  excessive, 
our  opinion  is  that  they  were  not  so  excessive  as  to  warrant 
a  reversal  on  that  ground  alone.  The  evidence  tends  to 
establish  that  the  appellee,  up  to  the  time  of  the  injury,  was 
possessed  of  his  normal  powers  of  articulation  and  speech, 
and  w^as  a  good  penman,  but  that  because  of  the  injury, 
these  several  faculties  have  been  to  a  very  considerable  ex- 
tent deprived  him. 

Added  to  these  deprivations,  his  power  of  moving  about 
has  been  materially  impaired;  he  has  continuous  pain,  and 
his  capacity  to  sleep  has  been  seriously  interfered  with. 
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It  can  hardly  be  said  that  six  thousand  dollars  is  unduo 
compensation  for  such  losses. 

The  error  most  seriously  urged  arises  from  the  supple- 
menting by  the  court  of  written  directions  to  the  jury,  as  to 
the  form  of  verdict,  with  certain  oral  statements. 

As  it  appears  in  the  original  bill  of  exceptions  : 

"  The  court  further  gave  to  the  jury,  in  writing,  preced- 
ing the  same  with  the  oral  statement  that  the  same  were 
forms  for  verdict,  the  following  instruction : 

'  We,  the  jury,  find  the  issues  for  the  defendant.' 

*  We,  the  jury,  find  the  defendant  guilty,  and  assess  the 
plaintiff's  damages  at ,'  and  completed  and  sup- 
plemented said  written  instruction  by  adding  thereto,  as  a 
part  thereof,  orally,  and  not  in  writing,  words  in  effect  as 
follows,  viz :  *  Such  sum  as  the  jurj''  may  believe,  from  the 
evidence,  the  plaintiff  is  entitled  to  recover.' " 

In  the  amended  bill  of  exceptions  the  only  change  from 
the  foregoing  is  in  the  oral  supplement,  and  it  is  therein 
made  to  read  as  follows : 

"  Inserting  such  amount,  if  any,  as  you  may  find  from  the 
evidence." 

And  there  is  added  the  following  statement  by  the  court : 
"  This  amendment  is  made  solely  from  the  personal  recol- 
lection of  the  court." 

Counsel  for  appellant,  in  his  brief,  fittingly  characterizes 
the  difference  between  the  amendment  and  the  original,  as 
that  "'twixt  tweedledum  and  tweedledee;"  and  in  his  oral 
argument  to  the  court,  counsel  for  appellee  admitted  it  to 
be  "  a  variation  without  a  difference."  So,  on  the  motion 
to  strike  the  amended  bill  of  exceptions  from  the  files,  we 
are  not  called  upon  to  consider  whether  it  should  be  granted 
or  not. 

The  question  remains,  whether  the  oral  statement  to  the 
jury,  in  whichever  form  employed,  following  the  written 
directions  of  the  court,  as  to  the  form  of  their  verdict,  was 
such  a  violation  of  the  statute  prohibiting  the  giving  of  oral 
instructions  to  the  jury,  as  to  vitiate  the  verdict. 

It  is  too  late,  in  view  of  the  numerous  decisions  of  the 
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courts  of  this  State,  based  upon  the  statute  referred  to,  to 
contend  that  oral  instructions  to  the  jury  are  permissible. 

But  was  the  employment,  by  the  court,  of  the  words 
quoted,  as  a  supplement  and  explanation  of  the  use  to  be 
made  of  the  blank  left  in  the  form  of  a  verdict,  in  case  one 
should  be  found  in  favor  of  the  plaintiff,  in  any  fair  or 
legitimate  sense  an  instruction  to  the  jury  i 

Courts  ought  not  to  be  ridiculously  technical,  and  we  can 
not  but  think  such  would  be  a  reasonable  conclusion,  if  we 
were  to  call  a  parenthetical  explanation  of  that  kind  an  in- 
struction. 

An  instruction,  within  the  meaning  of  the  statute,  is  an 
announcement  to  the  jury,  by  the  court,  of  the  rules  of 
law  which  it  is  their  duty  to  apply  to  the  facts  they  may 
find  from  the  evidence  before  them. 

The  words  employed  were  nothing  more  than  parenthet- 
ically telling  the  jury  what  they  should  do  with  that  blank, 
and  were  a  mere  direction  concerning  their  conduct.  Would 
it  be  called  an  instruction  if  the  court  were  to  tell  the  jury, 
orally,  that  it  would  be  proper  for  them  to  choose  one  of  their 
number  as  foreman,  or  to  announce  to  them  that  they  could 
take  with  them  to  their  room  the  papers  read  in  evidence, 
for  consideration  ? 

We  have  not  alluded  to  the  question  of  whether  an  injury 
was  worked  to  the  defendant,  although  it  is  manifest  that 
none  could  have  in  fact  resulted,  when  we  consider  the  occa- 
sion and  connection  in  which  the  words  were  used,  nor 
whether,  whichever  form  of  language  was  employed,  it 
stated  a  correct  rule  of  law;  for  the  reason  that  if,  by  em- 
ploying such. language  in  such  a  connection,  an  instruction 
in  the  legal  sense  were  given  to  the  jury,  it  would  be  such 
a  violation  of  a  guaranteed  right  as  would  raise  a  presump- 
tion of  injury. 

But  we  are  content  with  holding  that  it  was  no  such 
instruction  to  the  jury  as  falls  within  the  meaning  of  the 
statute. 

We  discover  no  substantial  error  in  the  record,  and  the 
judgment  of  the  Circuit  Court  will  be  affirmed. 

Yok   L  U 
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Matson  r.  The  People  ex  rel.  Mary  Nelson. 

1.  Practicb — Appellate  Courts — Bills  of  Exceptions. — It  is  well  set- 
tled law,  that  a  court  of  appellate  jurisdiction  can  not  look  outside  of  the 
bill  of  exceptions  to  learn  what  took  place  in  the  court  below.  It  is  not 
enough  that  the  record  certified  to  by  the  clerk  contains  the  instruc- 
tions, etc. ,  sought  to  be  availed  of.  Such  matters  must  be  embodied  in 
the  bill  of  exceptions. 

Memorandam. — Bastardy  proceedings.  Appeal  from  the  Criminal 
Court  of  Cook  County;  the  Hon.  Murray  F.  Tvlky,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1893)  and  affirmed.  Opinion 
filed  April  28,  1893. 

The  opinipn  of  the  court  states  the  case. 

Masterson,  Nutting  &  IIaft,  attorneys  for  appellant. 

Opinion  of  the  Court,  Shepard,  P.  J. 

This  is  an  appeal  from  a  judgment  rendered  in  a  bastardy 
proceeding. 

The  so-called  bill  of  exceptions  filed  in  this  court  contains 
nothing  but  the  evidence  heard  on  the  trial.  It  contains 
neither  the  instructions  given  or  refused,  nor  the  motion  for 
a  new  trial.  The  argument  of  appellant  is  based  upon  in- 
structions stated  to  have  been  either  given  or  refused,  and 
upon  reasons  which  should  have  been  assigned  for  a  new 
trial,  of  which  no  mention  whatever  appears  in  the  bill  of 
exceptions. 

It  is  a  w^ell  settled  law  that  a  court  of  appellate  jurisdic- 
tion can  not  look  outside  of  the  bill  of  exceptions  to  learn 
what  took  place  in  the  court  below.  It  is  not  enough  that 
the  record  certified  to  by  the  clerk  contains  the  matters 
sought  to  be  availed  of. 

It  is  the  certificate  of  the  judge,  alone,  before  whom  the 
•case  was  tried,  that  furnishes  the  essential  evidence  of 
authenticity  by  which  we  are  permitted  to  be  guided.  Span- 
genberg  v.  Charles  (Xo.  4424),  and  Atchison,  Topeka  & 
Santa  Fe  R.  R.  Co.  v.  Baltz  (No.  4393),  both  cases  decided 
at  the  March   term,  1892,  of  this  court,  and   the  numerous 
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authorities  cited  in  those  two'  opinions;  Stock  Quotation 
Telegraph  Co.  v.  Board  of  Trade  (HI.),  33  N.  E.  Rep.  42. 

The  mere  evidence  heard  on  the  trial  below  being  all  that 
the  bill  of  exceptions  contains,  and  we  being  precluded  from 
an  inspection  of  the  instructions,  and  the  reasons  filed  in  sup- 
port of  the  motion  for  a  new  trial,  we  may  not  inquire 
whether  in  them  there  may  be  found  such  error  as  to  justify 
a  reversal  of  the  judgment  of  the  Criminal  Court,  and  it 
will  therefore  be  affirmed. 


Hair^  Use  of,  etc.  t.  The    North    Western    National 

Bank  et  al. 

1.  Garnishment— TTTiaf  May  Be  Reached  by.— It  is  only  the  defend- 
ant's property  and  credits  which  can  be  reached  by  the  proc;es8  of  gar- 
nishment, not  the  property  and  credits  which  he  holds  in  trust  for  others. 

2.  Garnishment—  What  May  Be  Reached  by— Application  of  the  Law. 
— J.  recovered  a  judgment  against  W.  F.  H.,  upon  which  execution  be- 
ing returned  unsatisfied,  process  of  garnishment  was  issued  against  a 
bank.  In  its  answer  the  bank  admitted  an  indebtedness.  J.  V.  H.  filed 
a  bill  of  interpleader  claiming  that  the  money  in  the  bank  belonged  to 
him,  the  said  W.  F.  H.  being  in  aU  transactions  relating  thereto,  his 
agent.  To  this  interpleader  a  demurrer  was  sustained,  and  the  said  J. 
V.  H.  abided  by  his  plea.  It  was  held,  that  the  garnishing  creditor 
could  acquire  no  greater  rights  against  the  garnishee  than  the  defend- 
ant, W.  F.  H.  had,  and  that  as  soon  as  J.  V.  H.,  the  principal,  appeared 
and  claimed  his  money,  the  right  of  the  bank  to  discharge  its  obligation 
by  a  payment  to  his  agent,  ceased. 

8.  Agency — Agents  Doing  Business  in  Their  Oum  Names, — It  has.from 
time  immemorial,  been  to  some  extent  customary  for  agents  to  do,  in 
their  own  names,  the  business  of  principals;  in  such  case  the  principal, 
when  discovered,  may  be  sued  and  held  as  such,  or  he  may  voluntarily 
come  forward  and  claim  the  benefit  of  the  contracts  made  and  the  busi- 
ness done  by  the  agent. 

4.  Agency — Doing  Business  in  Agenfs  Name — An  Exception  to  the 
Ride, — The  seeming  exception  to  the  rule  above  stated,  existing  in  the 
case  of  a  husband  investing  and  using,  with  her  consent,  the  money 
of  his  wife  as  his  own  and  in  his  name,  is  based  upon  the  marital  relation 
and  the  presumptions  as  to  ownership  that  flow  therefrom. 

Memorandum.— Garnishee  proceedings,  interpleader,  etc.  Appeal 
from  the  Superior  Court  of  Cook  County;. the  Hon.  Qeouge  H.  Ket- 
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TELLE,  Judge,  presiding.    Heard  in  this  court  at  the  March  term,  1898. 
Reversed  and  remanded.    Opinion  filed  May  11, 1803. 

The  opinion  states  the  case. 

AppELLAirr's    Brief,   B.   W.  Ellis  and   James   Fkake, 

Attorneys. 

The  creditor  can  acquire  no  greater  interest  in  the  debt 
than  the  defendant  had  at  the  time  of  the  garnishment. 
Drake  on  Attachment,  Sec.  604. 

A  claimant  may  show  that  the  defendant  (judgment 
debtor)  acted  in  a  contract  to  furnish  certain  materials  and 
perform  certain  work  as  his  agent-  McConnell  on  Trustee 
Process,  252. 

When  the  property  of  a  principal  can  be  ascertained  and 
separated,  the  creditors  of  an  agent  can  not  be  allowed  to 
appropriate  it  to  the  payment  of  their  debt.  Sheehan  v. 
Marston,  132  Mass.  162;  Jackson  v.  Walton,  2S  Yt.  43; 
Chapin  v.  Conn.  R.  E.  R.,  16  Gray,  69. 

"  It  is  only  the  defendant's  property  and  credits  which 
can  be  reached  by  the  process  of  garnishment,  not  the  prop- 
erty and  credits  which  he  has  in  trust  for  others."  Waples 
on  Attachment  and  Garnishment,  20;  Vandolah  v.  Eanouse, 
15  Brad.  454;  Sheldon  v.  Hinton,  6  Brad.  224,  and  Dehner 
V.  Ilelmbacher  Forge  &  Rolling  Mills,  7  Brad.  47. 

The  ownership  of  a  credit  is  frequentl}''  the  subject  of  con- 
troversy. In  these  cases,  as  a  general  rule,  if  the  apparent 
contractor  is  made  a  defendant,  the  real  contractor  may 
appear  as  a  claimant  and  assert  his  right  to  the  fund.  Mc- 
Connell's  Trustee  Process,  51. 

Blanke  &  Chytraus,  attorneys  for  appellees. 

Opinion  of  the  Court,  Waterman,  J. 

Nils  Johnson  having  recovered  a  judgment  in  the  Superior 
Court  of  Cook  County  against  William  F.  Ilair,  an  execu- 
tion issued  on  that  judgment  to  the  sheriff  of  Cook  county, 
was  returned  nuUa  hona^  and  a  garnishee  process  was  there- 
upon sued  out  of  said  Superior  Court,  on  the  judgment,  in 
the  name  of  William  F.  Hair  for  the  use  of  Nils  Johnson, 
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against  the  North  Western  National  Bank,  as  garnishee. 
In  its  answer  to  the  garnishee  proceedings,  said  bank  admit- 
ted that  at  the  time  of  service  of  said  garnishee  process  it 
had  on  its  books  to  the  credit  of  said  William  F.  Hair  the 
sum  of  twenty-nine  hundred  and  ten  dollars  and  eighty- 
seven  cents  ($2,910.87).  Thereupon  the  appellant,  John  V. 
Hair,  filed  in  said  garnishee  case  his  plea  of  interpleader, 
claiming  that  the  money  on  deposit  with  said  North  West- 
ern National  Bank  was,  at  the  time  of  service,  the  property 
of  said  John  V.  Hair,  furnished  said  William  F.  Hair  by 
pursuance  of  a  contract  between  Wm.  F.  and  John  V.  Hair, 
by  which  Wm.  F.  agreed  to  enter  the  service  of  John  V.  in 
the  matter  of  taking  contracts  for,  and  constructing  side- 
walks and  other  street  improvements  in  the  city  of  Chicago; 
that  it  was  agreed  that  he,  said  Wm.  F.,  would  take  con- 
tracts and  do  work  in  his  own  name,  giving  his  entire  time 
and  attention  to  the  business,  carrying  on  and  managing 
the  same  precisely  as  he  would  do,  were  he  alone  interested 
therein,  collecting  the  price  paid  for  workdone, and  paying 
the  same  over  to  him,  the  said  John  V.  Hair ;  he,  the  said 
John  V.  Hair,  agreeing  to  save  the  said  Wm.  F.  harmless 
from  all  losses  incurred  by  virtue  of  any  contract  so  entered 
into,  and  furnishing  all  money  necessary  for  carrying  on 
such  work,  and  paying  to  said  Wm.  F.  $40  per  week  for  his 
services  under  such  agreement. 

It  was  also  alleged  in  the  said  plea  of  interpleader,  that 
under  this  agreement  Wm.  F.  Hair  took  contracts  for  work 
in  his  own  name,  but  as  agent  for  John  V.  Hair;  that  John 
V.  Hair  furnished  the  money  needed  for  the  performance 
of  such  contracts ;  that  William  F.  Hair  superintended  such 
work  and  collected  all  the  money  paid  for  the  same,  and 
deposited  the  same  in  the  said  bank  in  his,  said  William  F. 
Hare's  name ;  that  all  the  money  deposited  by  said  William 
F.  in  said  bank,  was  and  is  the  money  furnished  by  said  John 
V.  Hair,  or  money  received  by  said  William  F.  Hair  in 
payment  for  work  done  upon  contracts  under  said  agree- 
ment; that  John  V.  has  paid  William  F.  Hair  $40  per 
week  pursuant  to  the  contract,  and  that  no  part  of  said 
deposit  belongs  rightfully  to  William  F.  Hair. 
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To  this  plea,  appellee  interposed  a  demurrer,  which  was 
sustained  by  the  court  below,  and  appellant  electing  to 
stand  by  his  plea,  his  suit  of  interpleader  was  dismissed  by 
the  court,  and  judgment  for  costs  rendered  against  him. 

It  is  urged  in  support  of  this  judgment  that  the  arrange- 
ment between  the  brothers  was  one  well  calculated  to  enable 
Wm.  F.  Hair  to  deceive  the  public;  that  being  thus  clothed 
with  an  apparent  ownership  of  contracts  and  property  he 
would  be  enabled  to  establish  a  credit  for  himself  and  might 
'  thus  mislead  third  parties. 

Granting  that  such  is  the  case,  we  are  not  aware  of  any 
authority  that  renders  the  property  of  John  V.  liable  for 
the  debts  of  William  F.,  not  incurred  in  the  prosecution  of 
the  business  of  John,  or  for  such  matters  as  John  had  im- 
pliedly or  directly  authorized  his  brother  to  undertake. 

The  indebtedness  in  question  it  is  not  pretended  was  in- 
curred because  of  any  agreement  made  by  John  with  Will- 
iam Hair,  or  any  authority  to  William  by  John  given,  or 
on  account  of  any  credit  obtained  by  William  because  of 
anything  John  liad  done. 

It  has  from  time  immemorial  been  to  some  extent  custo- 
mary for  agents  to  do  in  tlieir  own  names  the  business  of 
principals;  in  such  case  the  principal,  when  discovered,  may 
be  sued  and  held  as  such,  or  he  may  voluntarily  come  f  orwai-d 
and  claim  the  benefit  of  the  contracts  made  and  business 
done  by  the  agent.  Mechem  on  Agency,  Sees.  695,  696,  TOl, 
769. 

A  principal  may  enforce  the  payment  to  himself  of  un- 
sealed written  undertakings  taken  by  and  running  to  his 
agent.     National  Life  Ins.  Co.  v.  Allen,  116  Mass.  398. 

An  attaching  creditor  can  acquire  no  other  or  greater 
rights  against  the  garnishee  than  the  defendant  has.  Drake 
on  Attachment,  Sec.  553. 

The  defendant  in  the  present  case,  Wm.  H.  Hair,  had,  as 
against  his  brother,  John  V.  Hair,  no  right  to  this  money. 
So  soon  as  John  V.,  the  principal  and  real  owner,  appeared 
and  claimed  this  money,  and  that  the  bank  should  pay  it  to 
him,  the  right  of  the  bank  to  discharge  its  obligation  by  a 
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payment  to  William,  ceas|p(L  Mecliem  on  Agency,  Sec.  772; 
Warder  V.  White,  14  Brad.  50;  Story  on  Agency,  Sec.  418; 
Ewell's  Evans  on  Agency,  Marg.  page  400,  404. 

It  is  only  the  defendant's  property  and  credits  which  can 
be  reached  by  the  process  of  garnishment,  not  the  property 
and  credits  which  he  has  in  trust  for  others.  Waples  on 
Attachment  and  Garnishment,  p.  200;  Sheldon  v.  Hilton,  6 
Brad.  216,  221;  Hodson  v.  McConnell,  12  111.  170;  Carr  v. 
Waugh,  28  111.418;  Donk  Bros.  V.Taussig,  117 III.  330,338; 
White  V.  White,  30  Vt.  338;  Hall  v.  Williams,  120  Mass. 
344. 

The  seeming  exception  to  the  rule  above  stated,  existing 
in  the  case  of  a  husband  investing  and  using  with  her  con- 
sent, the  money  of  his  wife  as  his  own  and  in  his  name,  is 
based  upon  the  marital  relation  and  the  presumptions  as  to 
ownership  that  flow  therefrom. 

Appellee  is  not  entitled  to  have  applied  to  the  satisfaction 
of  his  claim  against  Wm.  H.  Hair,  the  property  of  John  V. 
Hair. 

The  judgment  of  the  Superior  Court  will  therefore  bo  set 
aside  and  the  cause  remanded. 


The  Fair  y.  Lydia  Himmel. 

1.  Damages — $1,000  Excessive, — A  saleswoman,  in  a  large  mercantile 
establishment,  was  accused  of  taking  a  scarf  that  did  not  belong  to  her. 
One  of  the  managers  told  her  to  go  to  the  office.  She  went  there  and 
remained  for  some  considerable  time  of  her  own  volition.  There  was  no 
pretense  that  there  was  any  malice  or  violence  in  the  case.  It  was  held 
that  damages  to  the  amount  of  $1,000  were  excessive. 

Memorandam. — Action  of  trespass.  In  the  Superior  Court  of  Cook 
County;  the  Bon.  Theodore  Brentano,  Judge,  presiding.  Declaration 
for  false  imprisonment;  plea  of  not  guilty;  trial  by  jury;  verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
March  term.  A.  D.  1893.  Reversed  and  remanded.  Opinion  filed  Febru- 
ary 14, 1898. 

The  opinion  states  the  case. 


50    215; 
?0    118 
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Knickebbookek  &  Smith,  attorneys  for  appellant. 

E.  W.  Adkinson,  and  II.  H.  Cody  &  Sons,  attorneys  for 
appellee. 

Opinion  of  the  Codtrt,  Gary,  P.  J. 

The  appellant  is  a  corporation  occupying  extensive  prem- 
ises, and  doing  a  large  business,  as  a  merchant.  The  appel- 
lee testified  that  one  of  the  saleswomen  accused  the  appellee 
of  taking  a  scarf  that  did  not  belong  to  her.  Managers  o 
the  store  came,  and  the  appellee  testified  that  one  of  them 
put  his  hand  upon  her  shoulder,  and  told  her  to  go  to  the 
office,  or  to  go  up  stairs.  The  office  was  up  stairs.  She, 
in  fact,  did  go  to  the  office,  and  there  remained  for  some 
considerable  time  of  her  own  volition,  as  she  testified,  be- 
cause the  scarf  in  dispute  was  her  own,  and  she  wanted  it 
delivered  to  her. 

There  is  no  error  in  the  case,  other  than  refusing  a  new 
trial  which  ought  to  have  been  granted.  There  can  be  no 
pretense  that  there  was  any  malice  in  the  case,  nor  any  vio- 
lence. 

The  suit  is  for  false  imprisonment.  On  the  w^hole  evi- 
dence whether  there  was,  on  the  most  technical  doctrine, 
any  imprisonment  at  all,  is  debatable.  The  appellee  alleges 
very  serious  consequences  to  her  health  in  consequence  of 
her  excitement.  How  much  of  that  is  to  be  laid  to  herself 
we  will  not  discuss. 

The  damages  for  which  judgment  was  entered  are  §1,000, 
and  one  of  the  grounds  assigned  in  the  motion  for  a  new 
trial,  is  that  they  are  excessive. 

Some  incautious  remarks  of  the  court  may  have  contrib- 
uted to  enhance  the  damages.  It  is  common  knowledge 
that  shop-keepers  are  constantly  plundered  by  shop-lifters, 
and  an  innocent  mistake,  accompanied  by  no  circumstances 
of  indignity  beyond  making  the  mistake,  should  not  be  so 
heavily  punished. 

The  judgment  is  reversed  and  the  cause  remanded. 
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OrifBn  y.  Booths  Recelrer,  etc.  ■6o~2i7 

152»  219 

1.  Mechanics*  Liens — Lost  by  Afflux  of  Time, — ^A  mechanics'  lion,  if 
not  followed  up  by  proper  proceedings  in  court,  is  lost  by  the  afflux  of 
time;  if  properly  followed  up  by  a  suit,  etc.,  it  results  in  a  decree  that 
the  party  owing  the  lienor,  pay  to  him  the  amount  of  the  lien,  and  that 
in  default  thereof  the  improved  premises  be  sold  for  the  amount  of  the 
lien  thereon. 

2.  Mechanics*  Lien — Release  by  Sub-contractor, — There  is  no  statute 
declaring  that  if  a  sub-contractor  release  his  lien,  the  money  paid  by  the 
owner  to  the  original  contractor  shall  be  treated  as  a  trust  fund,  received 
and  held  by  such  original  contractor  for  the  benefit  of  the  sub-con- 
tractor. 

8.  Mechanics'  Lien — Payment  by  Owner  to  General  Contractor — 
Subcontractor's  Remedy. — ^If  the  owner,  without  regard  to  the  claim  of 
a  sub-contractor,  pay  the  original  contractor  in  full,  the  remedy  of  the 
sub-contractor  is  to  go  on  and  enforce  his  lien  against  the  improved  prop- 
erty, and  not  to  have  the  original  contractor  declared  a  trustee. 

Memorandnm. — Chancery  proceedings.  In  the  Circuit  Court  of  Cook 
County.  Intervening  petition;  answer;  trial  by  the  court;  petition  dis- 
missed; appeal  by  petitioner.  Heard  in  this  court  at  the  March  term, 
1893,  and  affirmed.    Opinion  filed  AprU  12,  1803. 

Duncan  &  Gilbert,  attorneys  for  appellant. 

Appellee's  Brief,  William  R.  Page,  Attorney. 

The  general  rule  of  law  on  this  subject  is  that  if  a  party 
who  would  otherwise  be  entitled  to  a  lien,  whether  such 
right  accrues  by  statute,  custom  or  contract,  has  made  any 
agreement  inconsistent  with  such  lien,  or  has  assumed  a 
relation  to  the  property  that  is  inconsistent  with  the  claim 
of  a  lien,  he  will  be  regarded  as  having  waived  it.  13  Am. 
&  Eng.  Ency.  of  Law,  623;  Jones  on  Liens,  Sec.  1019;  Green 
V.  Fox,  7  Allen  85. 

Opinion  op  the  Court,  Waterman,  J. 

Some  time  in  1890,  the  Wight  Fire  Proofing  Co.  entered 
into  a  contract  with  one  Charles  C.  Ileisen  to  furnish  and 
put  in  the  fire  proofing  for  a  building  he  was  erecting  in 
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Chicago,  known  as  the  Manhattan  building,  and  the  Wight 
Company  contracted  with  appellant  to  furnish  it  the  lire 
proofing  material  for  that  purpose. 

On  March  14,  1891,  Griffin,  being  satisfied  he  was  being 
unfairly  dealt  with,  commenced  an  action  of  replevin  against 
the  company  in  the  Circuit  Court  of  Cook  County,  to  recover 
possession  of  th6  material  that  had  been  shipped  by  him,  and 
that  had  not  yet  been  used  in  the  building.  The  writ  was 
served  on  the  defendant  and  the  sheriff  delivered  pos- 
session of  the  material  to  Griffin,  but  the  latter  failed  to 
retain  the  actual  physical  possession  or  to  keep  a  custodian 
in  charge. 

On  March  17th,  on  a  bill  filed  in  the  court  below,  the  ajv 
pellee  was  appointed  receiver  for  the  comjmny.  He  found 
the  employes  of  the  company  using  the  replevied  material, 
and  he  thereupon  took  it  into  his  possession,  and  used  it  in 
the  construction  of  the  building.  After  he  had  thus  taken 
possession  of  it,  and  Avhile  he  was  using  it,  on  March  25th, 
he  and  Griffin  agreed  that  Griffin's  right  of  possession  and 
ownership  should  be  adjudicated  in  the  replevin  suit,  and 
that  the  receiver  would  hold  a  sufficient  amount  from  the 
payments  to  be  made  by  Heisen  for  work  to  be  done  by  the 
receiver  on  the  building,  subject  to  the  final  determination 
of  the  court  in  the  replevin  suit,  should  it  find  he  was  en- 
titled to  the  possession  and  ownership  of  said  material. 

At  the  time  the  receiver  was  appointed,  there  was  unpaid 
and  owing  to  Griffin,  from  the  company,  for  material  fur- 
nished for  the  Manhattan  building,  in  all  $6,350.09.  There 
was  a  balance  due  the  company  from  Heisen  of  S5,2(»3.85; 
and  the  unused  material  furnished  by  Griffin,  and  which  he 
replevied,  amounted  to  $1,152.84. 

On  March  23d,  Griffin  served  upon  Heisen  a  mechanics' 
lien  notice. 

Subsequently,  and  about  the  20th  of  April,  the  receiver 
and  Griffin's  attorney  agreed  that  Griffin's  rights  under  the 
replevin  suit  might  be  submitted  to  and  tried  by  the  court 
in  the  receivership  suit. 

On  the  23d  of  June,  1891,  Heisen,  Griffin  and  the  receiver 
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entered  into  an  agreement  in  writing,  containing  the  follow- 
ing: 

"  This  agreement  witnesseth,  that  in  consideration  of  the 
release  by  said  Amos  T.  Griffin  of  said  claim  of  lien  upon 
the  said  Manhattan  building,  which  is  hereby  done,  the  said 
C.  C.  Heisen  agrees  to  pay  to  the  said  Amos  A.  Griffin  the 
sum  of  $5,203.85,  which  payment  shall  be  in  full  of  all  de- 
mands due  by  said  C.  C.  Heisen  to  the  said  Wight  Fire 
Proofing  Company,  to  March  17,  1891.  This  agreement, 
however,  is  to  be  without  prejudice  to  the  right  claimed  by 
said  Amos  T.  Griffin,  which  is  disputed  by  the  receiver,  to 
be  paid  in  full  out  of  the  amounts  in  the  hands  of  Ilarvey 
"W.  Booth,  receiver,  any  balance  of  indebtedness  owing  to 
him  by  the  Wight  Fire  Proofing  Company  for  material  fur- 
nished by  him  to  said  company  to  the  same  extent  as  if  said 
lien  had  remained  undischarged;  the  decision  of  which  is  left 
to  the  further  order  of  the  Circuit  Court,  under  whose  order 
said  Harvey  W.  Booth  is  the  duly  appointed  receiver  of  said 
Wight  Fire  Proofing  Company,  having  been  appointed  March 
17,  1891. 

Dated  Chicago,  Illinois,  June  23, 1891. 

Harvey  W.  Booth,  Receiver, 
By  Wm.  R.  Page,  his  attorney. 

A.  T.  Griffin, 
By  Duncan  &  Gilbert,  his  attorneys. 
C.  C.  Heisen." 

In  pursuance  of  this  agreement,  Heisen  paid  Griffin  the 
sum  of  $5,203.85,  leaving  due  him  as  the  value  of  the  mate- 
rials, for  the  recovery  of  which  the  replevin  suit  had  been 
instituted,  the  sum  of  $1,152.84. 

For  the  purpose  of  securing  the  payment  of  this  last  men- 
tioned sum.  Griffin  filed  in  the  court  below,  his  intervening 
petition,  in  which  he  set  up  his  various  dealings  and  agree- 
ments with  the  company  and  its  receiver,  and  claimed  the 
right  to  payment  in  full  for  the  replevied  material  out  of 
the  moneys  collected  by  the  receiver  from  Heisen.  The  re- 
ceiver answered  the  petition  denying  Griffin's  right  to  any 
preference  over  the  general  creditors  of  the  company. 
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The  master,  to  whom  the  petition  was  referred,  made  his 
report,  finding  that  Griffin  was  entitled  to  be  paid  the  sum 
of  $1,152.84,  from  the  funds  in  the  hands  of  the  receiver 
which  came  from  Heisen  on  account  of  the  Manhattan  build- 
ing. Exceptions  being  filed  to  this  report  by  the  receiver, 
the  court,  upon  hearing,  sustained  them  and  entered  an  order 
dismissing  the  petition  w^ithout  prejudice  to  Griffin's  right 
to  come  in  and  receive  a  dividend  upon  his  claim  out  of  the 
estate  in  common  with  the  other  creditors  of  the  company. 

From  this  order  Griffin  prayed  for  and  obtained  the  present 
appeal  to  this  court. 

By  the  agreement  of  June  23,  1891,  appellant  released  his 
lien  upon  the  Manhattan  building.  The  reservation  he 
therein  made,  was.  not  that  the  receiver  should  pay  him  in 
full  out  of  the  funds  in  his  hands,  if  the  court  should  be  of 
the  opinion  that  but  for  such  release  he  could  have  estab- 
lished a  lien  upon  the  Manhattan  building,  but  that  he  re- 
served his  right  to  be  paid  in  full  by  the  receiver  to  the  same 
extent  as  if  his  lien  had  remained  undischarged;  in  other 
words,  voluntarily  releasing  his  lien,  he  declares  that  he  does 
not  thereby  release  his  claim;  that  the  receiver  shall  pay  him 
in  full,  the  same  as  if  he  had  not  released  his  lien. 

A  mechanics'  lien,  if  not  followed  up  by  proper  proceed- 
ings in  court,  is  lost  by  the  afflux  of  time;  if  properly  followed 
up  by  a  suit  thereon,  it  results  in  a  decree  that  the  party 
owing  the  lienor  pay  to  him  the  amount  of  the  lien,  and  that 
in  default  thereof  the  improved  premises  be  sold  for  the 
amount  of  the  liens  thereon. 

The  judgment  against  the  receiver,  that  appellant  would, 
in  a  mechanics'  lien  proceeding,  have  obtained  against  the 
receiver,  would  have  been  a  simple  allowance  of  his  claim,  to 
be  paid  pi^o  rata  with  other  claims,  and  an  order  for  a  sale 
of  the  improved  property  if  such  claim  was  not  paid  in  full. 

What  appellant  really  seeks  in  this  proceeding,  is  to  trans- 
fer the  lien  he  had  and  could  have  enforced  against  the  Man- 
hattan building,  to  the  money  the  owner  of  such  building 
has  paid  to  his,  appellant's,  debtor.  The  law  makes  no  pro- 
vision for  such  a  lien.    Appellant  had  and  could  have 
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enforced  a  lien  against  the  building,  but  there  is  no  statute 
declaring  that  if  a  sub-contractor  release  his  lien,  the  money 
paid  by  the  owner  to  the  original  contractor  shall  be  treated 
as  a  trust  fund,  received  and  held  by  such  original  contractor 
for  the  benefit  of  the  sub-contractor. 

If  the  owner,  without  regard  to  the  claim  of  a  sub-con- 
tractor, pay  the  original  contractor  in  full,  the  remedy  of 
the  sub-contractor  is  to  go  and  enforce  his  lien  against  the 
improved  property,  not  to  have  the  original  contractor 
declared  a  trustee. 

The  receiver  did  not  agree  to  hold  in  trust  for  appellant 
the  money  he  received  from  the  owner;  nor  did  he  receive 
it  in  trust,  otherwise  than  equally  for  all  the  creditors  of  the 
Wight  Fire  Proofing  Company. 

After  the  stipulation  between  the  receiver  and  appellant, 
that  the  question  of  appellant's  right  of  possession  and  own- 
ership of  the  said  unused  material  should  be  adjudicated  in 
the  replevin  suit,  it  was  agreed  that  appellant's  rights  under 
his  replevin  suit  should  be  submitted  to  and  tried  by  the 
court  in  the  receivership  suit. 

It  is  not  seriously  contended  that  appellant.  Griffin,  could 
have  maintained  his  replevin  suit.  What  is  insisted  is  that 
the  bringing  of  the  replevin  suit  was  not  a  waiver  of  his 
right  to  enforce  his  lien. 

That  the  failure  of  the  Wight  Fire  Proofing  Company  to 
pay,  as  it  agreed,  for  the  materials  furnished  to  it,  did  not 
divest  it  of  title  to  the  materials  it  had  received  and  give  to 
appellant  a  right  to  re-take  the  same,  is  manifest. 

Such  being  the  case,  we  see  no  reason  for  interfering  with 
the  decree  of  the  court  below.  The  equitable  considerations 
pressed  upon  the  court  are  met  by  a  consideration  of  the  fact 
that  appellant  is  allowed  to  prove  his  claim  as  a  creditor,  the 
same  as  any  other  creditor. 

Equitably,  one  debt  is  of  equal  standing  with  another, 
unless  there  are  special  circumstances  that  elevate  it  above 
others  and  allow  it  a  preference  over  them.  We  fail  to  find 
any  obligation  resting  upon  either  the  Wight  Fire  Proofing 
Company  or  its  receiver  to  discharge  the  claim  of  appellant, 
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that  is  not  equally  applicable  to  all  other  claims,  nor  do  we 
see  wherein  the  equity  of  appellant  is  superior  to  that  of 
other  creditors. 
The  decree  of  the  Circuit  Court  is  affirmed. 


TraTelers  Preferred  Accident  Association  t.  Stone. 

1.  Insurance — Condition  of  Policy^-Consiruction, — Where,  in  a  suit 
to  recover  an  insurance  under  a  policy  providing  for  the  payment  of 
twenty-five  hundred  dollars  for  the  loss  of  a  hand  *'tlirough  violent, 
external  and  accidental  means,  not  the  result  of  his  unnecessary  expos- 
ure to  dangers^  except  to  save  human  lif  e,^'  the  policy  contained  a  provis- 
ion that  no  benefits  shall  be  payable  under  this  certificate,  where  the 
death  or  disability  was  caused  by  the  member's  violation  of  the  rules  of 
any  railroad  or  corporation  or  firm,  ♦  »  ♦  or  jumping  on  or  off  of 
moving  cars,  engines,  vehicles,  unless  the  claimant  under  this  certificate 
shall  establish  by  positive  proof  that  the  said  death  or  personal  injuries 
were  caused  by  external,  violent  and  accidental  means,  not  the  result  of 
design  of  the  member  or  any  other  person.  The  provision  was  con- 
strued to  mean  that  jumping  on  the  cars  is  excused,  if  the  means  of  the 
injury  were  not  the  result  of  design, 

2,  Insukancb — Conditions  of  the  Policy — Immaterial  Issnes. — Under 
the  provisions  of  the  policy,  an  issue  upon  a  plea  that  the  injury  was  sus- 
tained by  reason  of  the  plaintifiTs  jumping  on  a  moving  car,  is  an  im- 
material issue,  and  it  is  not  error  for  the  court  to  ignore  it  in  instructing 
the  jury. 

8.  Insurance—  Conditions  in  Policies^Pourer  of  the  Court  to  Con^- 
strue,  -It  is  the  province  of  the  court  to  construe  the  conditions  of  the 
policy  as  they  are  made  by  the  company,  and  it  is  not  the  fault  of  the 
court  if  this  leads  to  a  conclusion  w^hich  it  can  not  be  supposed  the  par- 
ties contemplated. 

Memorandum.— Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Theodore  Brbn'Tano,  Judge,  presiding.  Declaration  on  an 
insurance  policy;  pleas,  general  issue  and  special  pleas  under  conditions 
of  the  policy;  trial  by  jury;  verdict  and  judgment  for  the  plaintiff;  de^ 
fendant  appeals.  Heard  in  this  court  at  the  March  term,  1893,  and 
affirmed.    Opinion  filed  May  11,  1803. 

Statement  op  the  Case. 

On  the  17th  day  of  December,  1890,  William  C.  Stone,  a 
cattle  dealer,  and  resident  of  the  State  of  Texas,  purchased  a 
ticket  at  Henrietta,  Texas,  to  go  by  rail  to  Wichita  Falls  in 
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that  State.  When  boarding  the  train  he  stepped  first  on 
the  platform  of  the  baggage  car,  and  as  he  was  crossing 
over  to  the  passenger  car  immediately  in  the  rear  of  the 
baggage  car,  the  train  started  with  a  sudden  lurch  or  jerk, 
which  caused  him  to  lose  his  balance,  and  he  fell  from  the 
train,  and  his  left  hand  was  run  over  and  mashed,  making  it 
necessary  to  amputate  the  hand  above  the  wrist. 

Louis  Shissleb,  attorney  for  appellant. 

AsHCRAFT  &  Gordon,  attorneys  for  appellee. 

Opinion  of  the  Coukt,  Gary,  P.  J. 

The  appellee  was  insured  by  the  appellant,  and  lost  his 
left  hand;  a  car  ran  over  it. 

The  policy  was  for,  inter  alia^  twenty-five  hundred  dollars 
for  the  loss  of  a  hand  "  through  violent,  external  and  acci- 
dental means,  no^  the  result  of  his  unnecessary  ex^posure  to 
dangers,  except  to  save  human  life." 

The  policy  contained  also  this  sentence  : 

"Provided  always,  that  no  benefits  shall  be  payable  under 
this  certificate,  where  the  death  or  disability  was  caused  by 
the  member's  violation  of  the  rules  of  any  railway,  or  corpo- 
ration or  firm,  or  the  violation  or  attempted  violation 
of  any  law,  nor  where  there  is  no  definite,  outward  or  visi- 
ble sign  of  the  alleged  injury,  nor  where  the  injury  was  in 
consequence  of  vertigo,  fits,  epilepsy,  rheumatism,  paralysis, 
somnambulism,  or  any  disease,  nor  for  crick,  hernia,  ab- 
scesses, boils,  or  from  taking  poison,  or  coming  in  contact 
therewith,  or  inhaling  gas,  or  by  lifting,  over-exertion, 
wrestling,  gymnastic  sports,  riding  or  driving  races,  or  for 
sunstroke  or  freezing,  or  in  consequence  of  riot,  civil  com- 
motion or  war,  quarreling,  or  by  suicide,  or  attempted  sui- 
cide, sane  or  insane,  felonious  or  otherwise,  or  intentional, 
self-inflicted  injuries,  or  while  the  member  is  intoxicated,  or 
in  consequence  thereof,  or  from  carrying  concealed  weapons, 
or  the  handling  of  explosives,  or  jumping  on  or  off  of  moving 
cars,  engines,  or  vehicles,  unless  the  claimant  under  this  cer- 
tificate shall  establish  by  positive  proof  that  the  said  death 
or  personal  injuries  were  caused  by  external,  violent  and  ao- 
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cidental  means,  not  the  result  of  design  of  the  member  or 
any  other  person." 

The  question  of  fact  fought  out  upon  the  trial,  was  whether 
the  injury  resulted  from  jumping  on  a  moving  car. 

If  the  mere  fact  that  the  injury  was  received  when  the  ap- 
pellee was  attempting  to  get  upon  a  moving  car,  discharges 
the  appellant,  the  judgment  is  erroneous;  if  not  on  the  pre- 
ponderance of  the  evidence,  certainly  upon  the  instructions. 

It  would  seem  that  the  word  "nor"  must  have  been 
intended  to  be  in  the  sentence  quoted,  next  before  "unless" 
so  as  to  make  that  the  beginning  of  another  clause  provid- 
ing for  exemption  from  liability.  But  the  word  is  not  there, 
and  the  effect  is  that  all  that  precedes  "unless"  may  be 
rendered  nugatory,  if  the  claimant  "  shall  establish  by  posi- 
tive proof  that "  something  was  "  not  the  result  of  design." 

What  is  it  that  is  not  to  be  "  the  result  of  design  ? " 

The  last  antecedent  is  "  means ; "  the  next  "  injuries." 

The  means  of  the  injury  was  a  car  wheel  running  over 
the  appellee's  wrist. 

Neither  those  means  nor  the  injury  were  the  result  of 
design;  even  the  appellant  would  not  claim  that.  But  the 
appellant  says  that  jumping  on  the  car  was  the  result 
of  design.  The  answer  is  that  jumping  on  a  car  rebuts  the 
claim,  not  per  se^  but  only  unless  the  claimant  "  shall  estab- 
lish "  that  something  was  not  "  the  result  of  design."  Now 
if  the  act  of  jumping  on  the  car  is  to  be  qualified  and  neu- 
tralized, by  something  being  "  not  the  result  of  design," 
whatever  that  something  is,  it  is  not  the  act  of  jumping. 
Selecting  from  the  sentence  quoted,  and  joining  together 
the  words  applicable  to  this  case,  they  are : 

"  Provided  always  that  no  benefits  shall  be  payable  under 
the  certificate  where  the  *  *  *  disability  was  caused 
by  the  member's  *  *  *  jumping  on  any  nioving  cars 
*  *  *  unless  the  claimant  under  the  certificate  shall 
establish  by  positive  proof  that  the  said  *  *  *  per- 
sonal injuries  were  caused  by  external,  violent  and  acci- 
dental means,  not  the  result  of  design  of  the  member." 

The  words  mean  that  jumping  on  the  cars  is  excused,  if 
the  means  of  the  injury  was  not  the  result  of  design. 
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It  is  not  oar  fault  that  this  leads  to  a  conclusion  which  it 
can  not  be  supposed  the  parties  contemplated. 

The  arrangement  of  the  words  interpreted  is  sensible 
enough;  it  is  only  the  effect  that  is  absurd.  We  may  not 
insert  a  word  the  appellant  left  out,  to  reach  a  result  not 
provided  for  by  the  words  used. 

Issue  was  joined  on  a  plea  that  the  injury  was  sustained 
by  reason  of  the  appellee  jumping  on  a  moving  car. 
Another  issue  was  whether  the  injury  was  the  result  of  his 
unnecessary  exposure  to  danger,  etc.  Upon  this  state  of 
the  record,  the  court  instructed  the  jury  thus : 

"  The  court  instructs  the  jury,  that  if  they  believe  from 
the  evidence  in  this  case,  that  the  plaintiff  suffered  the  in- 
jury in  question  through  violent,  external  and  accidental 
means,  which  were  not  the  result  of  any  unnecessary  ex- 
posure to  dangers  on  his  part,  then  you  will  find  the  issues 
for  the  plaintiff;  but  if  you  should  believe  from  the  evi- 
dence that  said  injury  was  the  result  of  an  unnecessary  ex- 
posure of  himself  to  danger  (not  in  any  attempt  to  save 
human  life),  then  your  verdict  should  be  for  the  defendant." 

The  first  mentioned  issue  was  thus  ignored  by  the  court. 
But  if  we  read  the  policy  aright,  that  issue  was  immaterial, 
and  had  it  been  specifically  found  for  the  appellant,  and  the 
other  issues  found  for  the  appellee,  he  would  have  been  en- 
titled to  judgment  non  obstante  veredicto,  Hitchcock  v. 
Haight,  2  Gilraan  604;  HiU  v.  Enders,  19  111.  163. 

Assuming  that  the  preponderance  of  the  evidence  is  that 
the  appellee  jumped,  or  attempted  to  jump,  on  the  car  while 
in  motion,  it  was  still,  under  the  second  plea  and  the  instruc- 
tion, a  question  for  the  jury,  whether  that  act  could  fairly 
be  considered,  under  the  attendant  circumstances,  danger- 
ous. The  testimony  on  the  part  of  the  appellant  is,  that  at 
the  time  of  the  accident,  the  train  was  pulling  out  of  a  sta- 
tion at  the  speed  of  about  two  miles  an  hour,  which,  in  the 
experience  of  the  writer,  is  about  the  gait  of  an  ox-team. 

There  is  no  error,  unless  we  misread  the  policy,  and  the 
judgment  is  affirmed. 

Vol.  L  » 
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t.  TECHmcAunES— Certainty,  etc. — A  technical  answer  is  good  to  a 
technical  objection.  Saying  that  a  motion  was  made  for  a  certain  reason 
18  no  statement  that  the  reason  existed.  All  ambiguities  and  uncertain- 
ties in  a  bill  oi  exceptions  are  at  the  risk  of  the  person  preparing  it. 

Memorandam. — Assumpsit  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Declaration  on  the 
common  counts;  plea  of  the  general  issue  and  affidavit  of  merits;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  March  term,  A.  D.  1898,  and  affirmed.  Opinion  filed 
Hay  11,  1803. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Wallace  &  Patton,  attorneys  for  appellant. 

James  H.  Barkabd,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  court  has  heretofore  decided  that  a  technical  answer 
is  good  to  a  technical  objection.  Zielinski  v.  Kcmus,  No. 
4572  this  court,  opinion  filed  January  7,  1893. 

There  is  no  pretense  of  any  meritorious  defense  by  the 
appellant  to  the  demand  upon  which  judgment  was  recovered 
against  him  below.  What  he  complains  of,  is  thus  stated  in 
his  abstract : 

"  When  the  cause  was  called  for  trial,  and  before  a  jury 
had  been  impaneled  therein,  counsel  for  defendant  moved 
the  court  to  strike  the  cause  from  the  short  cause  calendar, 
for  the  reason  that  it  was  not  at  issue  when  it  was  put  upon 
the  short  cause  calendar,  inasmuch  as  a  similiter  was  not 
filed  by  the  plaintiff.  It  appeared  that  the  similiter  was 
attached  to  the  plea  before  the  case  was  reached  for  trial. 
A  rule  of  said  court  provides  that  "  no  cause  shall  be  noticed 
for  trial  on  such  calendar  until  the  same  is  at  issue."  The 
court  overruled  said  motion,  to  which  counsel  for  the  defend- 
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ant  then  and  there  excepted.  Counsel  for  defendant  fur- 
ther moved  said  court  to  strike  said  cause  from  the  calendar, 
for  the  reason  that  the  notice  and  affidavit,  that  the  case  will 
not  take  more  than  one  hour  for  trial,  should  be  filed  with 
the  clerk,  and  that  said  affidavit  had  not  been  filed.  Said 
cause  came  on  for  trial  on  a  short  cause  calendar  prepared 
by  the  clerk  of  said  court  pursuant  to  an  act  of  the  legislature 
approved  June  1, 1889,  entitled,  '  An  act  to  expedite  the  trial 
of  certain  suits  at  law  in  courts  of  record.'  The  attorney  for 
the  plaintiff  stated  to  the  court  that  the  notice  and  affidavit 
for  the  short  cause  calendar  had  been  filed  Avith  the  clerk  of 
the  court  as  required,  ten  days  before  the  cause  was  reached 
for  trial.  Upon  the  back  of  said  notice  and  affidavit 
appeared  the  words  and  figures,  *  Filed  this  5th  day  of 
January,  A.  D.  1893.'  The  court  thereupon  asked  the  clerk 
of  said  court  whether  said  notice  and  affidavit  was  filed  with 
him  the  5th  day  of  January,  1893,  and  also  whether  words 
and  figures  above  set  forth  were  in  his  handwriting.  The 
clerk  replied  that  the  same  was  in  his  handwriting  aiid  was 
filed  on  the  day  indicated.  It  appeared  that  the  clerk  had 
omitted  to  write  the  name  of  the  clerk  of  the  Superior  Court 
underneath  the  words  and  figures  above  mentioned.  There- 
upon the  court  said  it  was  simply  a  clerical  error  on  the  part 
of  said  clerk,  and  instructed  the  minute  clerk  to  write  the 
name  of  the  clerk  of  said  court  underneath  the  date  of  filing, 
^  Filed  the  5th  day  of  January,  1893,'  on  said  affidavit  and 
notice,  which  was  accordingly  done.  The  court  then  over- 
ruled said  motion,  to  which  the  defendant  then  and  there 
excepted." 

It  is  quite  possible  that  this  story  is  all  true,  and  that  the 
similiter  was  added  before  the  affidavit  was  made,  and  that 
the  affidavit  and  notice  were  duly  filed.  Saying  that  a  motion 
was  made  for  a  certain  reason,  is  no  statement  that  the  reason 
existed.  All  ambiguities  and  uncertainties  in  a  bill  of  excep- 
tions are  at  the  risk  of  the  party  preparing  it.  Monroe  v. 
Snow,  33  111.  App.  230;  Spangenberg  v.  Charles,  44  IlL 
App.  626. 

The  judgment  is  affirmed. 
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Packer  v.  Pentecosf* 

1.  Custom — Legal  Requisites. — A  custom  to  be  binding  must  be  uni- 
form, long  established,  and  generally  acquiesced  in.  and  so  well  known 
as  to  induce  the  belief  that  the  parties  contract  with  reference  to  it,  when 
nothing  is  said  to  the  contrary. 

2.  Custom — Sufficiency  of  Evidence  to  Sustain. — Where  an  architect 
prepared  plans  for  the  proposed  residence  of  a  banker,  and  brought  an 
action  to  recover  for  his  f^ervices  as  an  architect^  it  was  held  that  the 
rule  that,  where  a  custom  relates  to  a  particular  trade  or  profession,  it 
will  be  presumed  that  all  persons  engaged  in  such  trade  or  profession 
knew  it,  has  no  application. 

8.  Custom — Presumption  that  it  isKnovm. — In  an  action  brought  by 
an  architect  for  the  recovery  from  a  banker  for  preparing  plans  for  the 
erection  of  a  house  for  him,  it  was  claimed  tliat  there  existed  a  custom 
among  architects  to  charge  two  per  cent  for  such  services.  There  was 
no  attempt,  however,  to  show  that  such  custom  was  known  to  the  banker, 
either  by  direct  testimony  or  that  it  was  so  notorious,  uniform  and  uni- 
versal that  he  must  be  presumed  to  have  known  it.  It  vxis  held  he  was 
not  bound  by  the  custom. 

4.  Custom — Reasonable  Charges. — Evidence  which  is  in  itself  suf- 
ficient to  prove  a  customary  charge  is  not  necessarily  sufiicient  to  prove 
what  is  a  reasonable  charge. 

Memorandum. — Action  of  assumpsit.  In 'the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Declara- 
tion, special  and  common  counts;  plea,general  issiie;  trial  by  jury;  verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  March  term,  1893.  Reversed  and  remanded.  Opinion  filed  April 
11, 1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  E.  A.   Sherburne,  Attorney. 

A  custom,  to  be  binding,  must  be  uniform,  long-established 
and  generally  acquiesced  in,  and  so  well  known  as  to  induce 
the  belief  that  parties  contracted  with  reference  to  it,  when 
nothing  is  said  to  the  contrary.     Turner  v.  Dawson,  50  111. 

86. 

Appellee's  Brief,  Moses,  Pam  &  Kennedy,  Attorneys. 

Appellee  contended  that  it  is  the  every-day  and  common 
manner  of  proving  what  compensation  one  is  entitled  to  re- 
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cover  in  cases  of  this  character,  as  with  all  physicians  and 
lawyers  and  mechanics,  by  proving  what  is  the  customary 
and  usual  charge  for  the  service  claimed  for.  That  is  all 
that  has  been  done  in  this  case  and  that  is  sustained  by  au- 
thority. Lawson  on  Usage  and  Custom,  Sec.  136;  Hayes  v. 
Moynihan,  60  IlL  409;  Johnson  v.  DePeyster,  50  K  Y.  666; 
Pursell  V.  McQueen,  9  Ala,  380. 

In  this  case  the  judgment  does  substantial  justice  between 
the  parties.  He  invokes  the  doctrine  that  where  it  is  ap- 
parent upon  the  whole  record  that  substantial  justice  has 
been  done,  the,  court  will  not  reverse.  Dishon  v.  Shorr,  19 
IlL  59;  Hewitt  v,  Jones,  72  IlL  218;  Chicago  City  Ey.  Co. 
V.  Duffin,  126  111,  100, 

Opinion  of  the  Court,  Shepard,  J. 

This  was  a  suit  for  services  rendered  by  an  architect  in 
drawing  plans  for  a  proposed  residence,  resulting  in  a  judg- 
ment for  one  thousand  dollars,  in  favor  of  appellee.  The 
plans  were  not  used  by  the  appellant. 

Whatever  else  the  contract  between  the  parties  may  have 
been,  and  whether  appellant  accepted  the  plans  or  not,  and 
there  is  much  evidence  on  both  subjects,  it  is  not  claimed 
that  there  was  any  express  agreement  as  to  the  amount  of 
compensation  to  be  paid  appellee  for  preparing  the  plans. 

The  plaintiff  below,  appellee  in  this  court,  testij&ed  that 
the  estimated  cost  of  the  residence,  according  to  the  plans 
he  prepared,  was  fifty  thousand  dollars.  It  does  not  appear 
that  the  cost  thus  estimated  by  him  was  communicated  to 
the  appellant,  or  that  he  was  instructed  to  prepare  plans  for 
a  structure  of  that  cost,  or  that  a  building  to  cost  about  that 
sum  was  contemplated  by  appellant. 

The  verdict  and  judgment  were  rendered  on  the  basis  of 
two  per  cent  on  the  cost  of  a  building,  being  the  customary 
charge  among  architects  for  preparing  plans. 

The  evidence  introduced  for  the  purpose  of  showing  that 
there  was  a  customary  charge  among  architects  for  services 
for  the  kind  indicated,  fell  far  short  of  what  the  rule  requires 
to  establish  a  custom  which  will  bind  a  third  person. 

There  was  no  attempt  to  show  that  the  custom  among 
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architects  to  charge  two  per  cent  for  such  services  as  were 
rendered,  was  known  to  the  appellant  either  by  direct  testi- 
mony, or  that  it  was  so  notorious,  uniform  and  universal  as 
that  he  must  be  presumed  to  have  known  it. 

The  appellant  was  a  banker  and  the  appellee  an  architect. 
The  rule,  therefore,  that  where  a  custom  relates  to  a  partic- 
ular ^trade,  business  or  profession,  it  will  be  presumed  that 
all  persons  engaged  therein,  know  it,  has  no  application.  A 
custom,  to  be  binding,  must  be  uniform,  long  established, 
and  generally  acquiesced  in,  and  so  well  known  as  to  induce 
the  belief  that  the  parties  contracted  with  reference  to  it, 
when  nothing  was  said  to  the  contrary.  Bishop  on  Con- 
tracts, Sees.  451,  452,  458;  Corrigan  v.  Herrin  (No.  4368, 
March  term,  1892);  Dixon  v.  Dunham,  14  III.  324;  Crawford 
V.  Clark,  15  lU.  561;  Turner  v.  Dawson,  50  111.  85. 

But  the  evidence,  which  need  not  be  recited,  failed  to 
show  that  there  was  any  such  well  established,  uniform 
and  universal  rule  among  architects  themselves,  as  to  amount 
to  a  custom  with  reference  to  charges  for  the  mere  draw- 
ing of  plans  which  were  not  adopted  and  used  in  the  con- 
struction of  the  building  for  which  they  were  prepared. 

Counsel  for  appellee  seek  by  their  argument  to  sustain 
the  judgment  on  the  theory  that  if  the  evidence  be  sufficient 
to  prove  a  customary  charge,  it  was  sufficient  to  prove 
what  was  a  reasonable  charge.  We  do  not  think  so.  The 
question  put  to  each  of  the  witnesses  who  testified  on  that 
subject  was,  what  was  the  usual  and  customary  charge,  and 
the  answers  were  direct  to  that  question,  except  in  the  case 
of  the  witness  Starbuck,  who  answered  that  '*  two  and  one- 
half  per  cent  was  the  usual  charge  if  the  plans  had  been 
fully  completed;  with  the  specifications  wanting,  two  per 
cent  would  be  reasonable  and  fair." 

On  cross-examination,  the  same  witness,  Starbuck,  was 
asked  the  direct  question  what  he  would  deem  a  reasonable 
charge  for  making  the  plans  introduced  in  evidence,  and  he 
replied  that  it  was  impossible  for  him  to  say;  that  he  could 
not  answer  the  question. 

There  was  no  other  evidence  as  to  what  a  reasonable 
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charge  would  be.  Had  a  custom  been  proved  it  might  well 
be  said  that  it  would  sustain  a  conclusion  that  a  charge  of 
two  per  cent  on  the  estimated  cost  of  the  building  was  a 
reasonable  charge,  for  one  of  the  essentials  of  a  custom 
which  shall  have  the  force  of  law  and  enter  into  contracts 
with  binding  effect,  is  that  it  shall  be  reasonable.  But  we 
have  held  that  the  evidence  was  insufficient  to  prove  a 
custom. 

Besides,  the  instruction  given  on  behalf  of  the  appellee 
contained  no  reference  to  reasonable  charges,  but  spoke  only 
of  what  "  was  the  customary  and  usual  charge  for  architects ' 
services,"  under  the  circumstances,  "  according  to  a  custom 
in  Chicago  among  architects." 

The  judgment  will  be  reversed  and  the  cause  remanded. 


I  50    231 

Knickerbocker  Ice  Co.  t.  Kate  VL.  Tandermark  et  al.       ll^ii^ 

1.  Mechanics'  JjiES^Sub-eontractor  of  a  Suthcontraclor.—O'ShesL 
made  a  contract  with  Vandermark  to  erect  a  block  of  brick  houses.  The 
title  of  the  premises  was  in  Vandermark's  wife.  Before  the  work  was 
begun  O'Shea  and  one  Roche  agreed  that  as  between  themselves,  as  to 
the  mason  work,  they  would  be  equal  partners.  The  Knickerbocker  Ice 
Company  sold  them  the  bricks  and  not  having  been  paid,  filed  its  peti- 
tion for  a  Hen  on  the  premises,  having  served  upon  Vandermark's  wife 
the  notice  required  by  section  30,  chapter  82  R.  S.,  entitled  *'  Liens."  It 
uxu  held  that  O^Shea  and  Roche  were  themselves  in  no  sense  sub-con- 
tractors so  that  the  Knickerbocker  Company  would  be  deprived  of  its 
liens  by  reason  of  its  being  a  sub-contractor  of  a  sub-contractor. 

Memorandum. — Suit  for  a  lien.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tulby,  Judge,  presiding.  Petition  for  n  me- 
chanics* lien;  answer;  trial  and  petition  dismissed  for  want  of  equity; 
petitioners  appeal.  Heard  in  this  court  at  the  March  term,  1998,  Re- 
versed and  remanded.    Opinion  filed  May  2i,  1893, 

Ui.LMAN  Strong,  attorney  for  appellant. 

Appellees'  Brief,  Levi  Sprague,  Attorney. 

The  act  which  gives  a  sub-contractor,  performing  labor  or 
furnishing  materials  for  the  erection  of  a  building,  a  lien 
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thereon,  for  the  value  of  such  labor,  will  not  be  extended 
by  construction,  so  as  to  give  its  benefits  to  a  sub-contractor 
of  a  sub-contractor.  Ahern  et  al.  v.  Evans,  66  111.  125;  The 
Smith  Bridge  Co.  v.  The  Louisville,  N.  A.  &  St.  L.  Air  Line 
R.  R.  Co.,  72  111.  506. 

Weigley,  Bulkley  &  Gray,  attorneys  for  appellees  Schaar, 
Koch  &  Co. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  case  shown  by  the  proofs  is,  that  November  6,  1891, 
Timothy  O'Shea  made  a  contract  with  John  L.  Vandermark, 
husband  of  Kate,  by  which  O'Shea  undertook  to  erect  a  block 
of  eight  houses,  all  under  one  roof,  except  so  far  as  separated 
by  fire  walls. 

At  that  time  the  title  to  the  ground  was  in  one  Wright, 
with  whom  the  Vandermarks  were  negotiating  for  an  ex- 
change for  property  of  the  wife.  Subsequently  Wright  con- 
veyed to  her.  Between  the  Vandermarks  themselves  it  had 
been  arranged  that  he  should  attend  to  the  business  of  mak- 
ing the  exchange,  and  erecting  the  houses  for  her.  Before 
work  was  begun,  O'Shea  and  Charles  F.  Roche  agreed  be- 
tween themselves,  that  as  to  the  mason  work,  they  would 
be  equal  partners,  and  they  went  on  with  the  work  on  that 
basis. 

The  appellant  sold  to  them  the  brick,  for  the  price  of 
which  the  appellant  filed  in  this  case  a  petition  for  a  lien 
upon  the  premises,  under  Ch.  82,  R.  S.,  having  duly  served 
upon  Kate  the  notice  required  by  section  30  of  that  chapter. 

There  are  many  other  facts  in  the  history  of  the  case, 
which  we  regard  as  not  necessary  to  recite,  as  the  petition 
was  denied  solely  on  the  ground  that  by  the  arrangement 
between  O'Shea  and  Roche,  they  had,  as  a  firm,  become 
sub-contractors  under  O'Shea,  individually,  and  therefore 
the  appellant  in  selling  brick  to  them  was  not  a  sub-con- 
tractor under  O'Shea,  within  section  29  of  chapter  82,  but 
a  sub-sub-contractor,  who  can  not  have  a  lien.  Berkowsky 
V.  Sable,  43  111.  App.  410. 
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But  O'Shea  and  Roche  were  in  no  sense  sub-contractors. 
The  arrangement  between  them  was  merely  a  method  of 
compensation  by  O'Shea  to  Roche  for  his  aid  in  the  mason 
work,  as  a  percentage  of  the  profits  on  that  part  of  the  job. 
That  Roche  was  responsible  with  O'Shea  to  the  appellant 
for  the  brick,  did  not  impair  the  effect  of  the  fact  that  the 
appellant,  to  enable  O'Shea  to  perform  his  contract  with 
the  owner,  supplied  him  with  brick  for  which  he  was  bound 
to  pay. 

In  our  opinion,  there  is  nothing  in  the  other  multitudi- 
nous objections  made  by  the  several  appellees  to  the  claim 
of  the  ap|)ellant,  all  of  which  Avere  rightly  overruled  by  the 
Circuit  Court. 

The  deci'ee  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  that  court  to  enter  a  decree 
for  the  appellant  for  the  sum  of  $2,343,  being  the  price  of 
426,000  brick,  at  $5.50  per  thousand. 


Hoore  v.  Parrish, 


50    233 

51    eo 

50    233i 

67    421 1 

1.  Mechanics'  Lien — Filing  Statement — A  compliance  with  Sec.  4  58  6i8 
of  Ch.  82,  R.  S.,  entitled  '*  Liens*'  providing^  for  the  filing  of  a  statement 
with  the  circuit  clerk  is  not  material,  so  far  as  the  owner,  who  is  the 
principal  debtor,  is  concerned.  That  statement  is  only  for  the  purpose 
of  giving  notice  to  third  persons.  Sec.  4  must  be  read  in  connection 
with  Sec.  28  of  the  same  chapter  for  the  purpose  of  determining  the  per- 
sons to  be  aif ected  thereby. 

2.  Mechanics'  Lien — Limitation  Clauses. — ^Tbe  limitation  clause  of 
the  mechanics'  lien  statute  has  no  application  as  between  the  mechanic 
or  material-man  and  the  principal  debtor.  The  limitation  is  for  the 
benefit  of  the  creditors,  and  not  for  the  benefit  of  the  debtor. 

8.  Mechanics'  Liens— iVo<  Dependent  on  Sec,  -^.— Tlie  lien  itself  is 
not  dependent  upon  Sec.  4,  but  is  given  by  other  sections  of  the  lien 
law.  It  is  only  when  the  lien  comes  to  be  enforced  as  ap:ainst  the  inter- 
ests of  other  creditors,  incumbrancers  or  purchasers,  that  the  filing  of 
the^statement  becomes  a  prerequisite. 

4.  Mechanics'  Lien — Sufficiency  of  Statement. — It  is  not  necessary  to 
determine  the  sufficiency  of  the  statement  as  against  creditors,  incum- 
brancers, or  purchasers,  imtil  it  appears  that  there  are  such  third  persona 
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having  an  interest  in  the  premises.  Unless  there  are  such  persons  the 
imperfections  of  the  statement,  no  matter  how  serious  to  them,  can  not 
be  invoked  in  their  behalf  until  their  interest  is  nfade  to  appear.  The 
principal  debtor  can  not,  for  his  protection,  invoke  a  defense  which  is 
peculiar  to  them;  and  though  when  invoked  by  such  third  persons  such 
defense  may  prevail  to  their  protection,  the  principal  debtor  will  not 
thereby  alone  be  protected  from  an  enforcement  of  whatever  lien,  if 
any,  may  be  found  against  him. 

Memo  rand  am. — Mechanics'  Lien.  In  Circuit  Court  of  Cook  County; 
the  Hon.  Lorin  C.  Collins,  Judge,  presiding.  Petition  for  lien;  an- 
swer; trial  on  master's  report;  decree  for  defendant;  petitioners  appeal. 
Heard  in  this  court  at  the  March  term,  A«  D.  1893.  Reversed  and  re- 
manded.   Opinion  filed  May  11,  1898. 

The  opinion  states  the  case. 

Monroe  &  McShanb  and  Frank  P.  Reynolds,  attorneys 
for  appellant. 

AsHCRAFT  &  Gordon,  attorneys  for  appellee. 

Opinion  of  the  Court,  Shefard,  J. 

The  petition  in  this  cause  was  for  a  mechanics'  lien  by 
an  original  contractor.  The  cause  havinor  been  referred  to  a 
master,  a  statement,  claimed  to  be  in  conformity  with  sec- 
tion 4  of  chapter  82,  entitbcl,  "  Liens"  (Rev.  Stat.  111.),  was 
offered  in  evidence,  and  being  objected  to,  was  excluded  by 
the  master,  who  also,  on  further  objection,  refused  to  per- 
mit the  appellant  to  produce  evidence  in  support  of  his 
petition,  as  to  an  accounting  between  the  parties,  on  the 
grqund  that  the  statement  was  not  such  an  one  as  is  re- 
quired by  the  mechanics'  lien  law,  and  that  no  lien  could  be 
based  thereon,  and  so  reported  to  the  Circuit  Court. 

Exceptions  to  the  report  of  the  master  were  overruled, 
and  the  court  confirmed  the  master's  report  and  dismissed 
the  ]ietition  at  petitioner's  cost. 

This  court  has  held  that  compliance  with  section  4,  supra^ 
is  not  material  so  far  as  the  owner,  who  is  the  principal 
debtor,  is  concerned,  as  that  statement  is  only  for  the  pur- 
pose of  giving  notice  to  third  persons,  and  that  section  4 
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must  be  read  in  connection  with  section  28  of  the  same 
chapter  for  the  purpose  of  determining  the  persons  to  be 
affected  thereby.    Bemdt  v.  Annknecht,  50  111.  App.  402. 

It  has  been  repeatedly  held  that  the  limitation  clause  of 
the  mechanics'  lien  statute  has  no  application  as  between 
the  mechanic  or  materialman  and  the  principal  debtor;  that 
the  limitation  is  for  the  benefit  of  the  creditors,  and  not  for 
the  benefit  of  the  debtor.  Van  Pelt  v.  Dunford,  58  111.  145; 
Jennings  v.  Hinkle,  81  111.  183. 

This  may  arise,  however,  from  the  express  provisions  of 
.the  statute. 

But  we  are  unable  to  see  wherein  the  finding  of  the  state- 
ment required  by  section  4  can  serve  any  good  purpose  as 
between  the  original  contractor  and  the  principal  debtor, 
and  we  can  not  suppose  the  legislature  intended  to  require  a 
useless  thing  to  be  done. 

The  information  given  by  such  a  statement  would  be  no 
more  than  what  the  principal  debtor  already  knew,  or  had 
ample  means  of  acquiring,  whenever  the  contractor  should 
demand  payment.  Its  only  valuable  purpose  is  to  apprise 
third  persons  who  may  have  an  interest  in  the  premises. 

Indeed  it  is  only  required  when  the  creditor  or  contractor 
desires  to  avail  himself  of  the  provisions  of  the  act;  that 
is  to  say,  when  he  needs  to  effectuate  his  lien  by  proceed- 
ings wherein  the  rights  of  third  persons  may  be  affected. 

The  lien  itself  is  not  dependent  upon  section  4,  but  is 
given  by  other  sections,  and  it  is  only  when  the  lien  comes 
to  be  enforced  as  ag.ainst  the  interests  of  other  creditors, 
incumbrancers  or  purchasers,  that  the  filing  of  the  state- 
ment becomes  a  prerequisite. 

If,  therefore,  as  between  the  petitioner  and  Parrish,  the 
principal  debtor,  it  was  immaterial  whether  the  statement 
was  made  in  compliance  with  the  statute,  the  master  should 
have  proceeded  to  hear  evidence  on  the  accounting. 

Whether  the  statement  was  sufficient  as  against  the  other 
parties  defendant,  who  maybe  either  creditors,  incumbrancers 
or  purchasers,  should  not  be  determined  until  it  be  known 
that  there  are  such  third  persons  having  an  interest  in  the 
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premises.  Unless  there  are  such  third  peraons  the  imperfec- 
tions of  the  statement,  no  matter  how  serious  as  to  them, 
can  not  be  invoked  in  their  behalf  until  their  interest  shall 
be  made  to  appear.  The  principal  debtor  can  not,  for  his 
protection,  invoke  a  defense  which  is  peculiar  to  them;  and 
though  when  invoked  by  them  the  defense  may  prevail  to 
their  protection,  still  the  principal  debtor  will  not  thereby 
alone  be  protected  from  an  enforcement  of  whatever  lien, 
if  any,  may  be  found  against  him. 

The  evidence  should  have  been  heard,  to  determine  from 
it  whether,  first,  on  an  accounting  between  the  petitioner 
and  the  principal  debtor  there  was  ground  for  a  lien,  and 
second,  whether  any  of  the  other  defendants  had  such  an 
interest  in  the  premises  as  entitled  them  to  be  heard,  either 
on  the  sufficiencj''  of  the  statement  or  for  any  other  reason, 
to  question  the  lien  of  the  petitioner. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed 
and  the  cause  remanded. 


Bohn  T.  Weeks  et  al. 

1.  Gifts— J?^  a  Dzhtor—Must  he  i2easomrf)te.— The  gift  which  a  debtor 
may  make  must  be  reasonable  in  view  of  aU  the  circumstances  of  the 
debtor  at  the  time. 

2.  Gifts— J5y  a  Dd)tor — Must  be  Reasonable — Application  of  the 
Laic.-- A  gift  of  $6,500  to  a  wife,  out  of  a  total  of  $7,200  possessed  by  the 
husband,  at  a  time  when  he  is  owing  notes  amoimting  to  over  $400,  long 
past  due,  is  not  reasonable. 

3.  Gifts— By  Husband  to  Wife.— A  gift  by  a  husband  to  his  wife, 
while  he  is  indebted  to  other  persons,  and  which  renders  him  insolvent, 
is  fraudulent  as  to  such  creditors,  to  the  extent  of  their  respective 
claims. 

4.  Exemptions — Debt  for  Wages  of  Laborer  or  Servant — The  statute 
of  this  State  provides  that  certain  property  shall  be  exempt  from  execu- 
tion when  the  debt  or  judgment  is  not  for  the  wages  of  a  laborer  or 
servant,  in  which  case  not  even  the  clothes  upon  one*s  back,  or  the  shoes 
upon  his  feet,  are  exempt. 

5.  Gifts — Husband  to  Wife, — A  gift  from  a  husband  to  his  wife,,  as 
between  them,  is  valid.    As  against  him,  the  substance  of  the  gift  becomes 
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her  property.    It  is  a  transfer  of  property,  which  the  husband's  cred- 
itors alone  can  set  aside,  if  fraudulent,  to  the  extent  of  their  claims. 

6.  Exemptions—  Waiver  of  the  Right, — A  husband  being  in  debt  gave 
some  money  to  his  wife.  Afterward,  a  personal  demand  was  made  upon 
him  by  the  sheriff,  under  an  execution  for  property,  and  the  execution 
returned  unsatisfied.  Upon  the  hearing  of  a  creditor's  bill  it  appeared 
that  a  portion  of  the  money  still  remained  in  the  hands  of  tlie  wife.  The 
husband  did  not  in  his  answer  to  the  creditor's  bill,  or  at  any  other  time, 
claim  the  money  as  exempt  as  to  the  claims  of  creditors  existing  at  the 
time  the  gift  was  made.  Upon  its  being  so  claimed,  it  was  held,  that  by 
the  act  of  making  the  gift  the  husband  parted  with  the  title  to  the  prop- 
erty, and,  although  declared  fraudulent  as  to  creditors  and  the  prop- 
erty applied  to  the  payment  of  his  debts,  it  did  not  thereby  become  again 
the  property  of  the  husband,  and  hence  no  exemption  is  allowed  in  pipp- 
erty  he  did  not  own. 

Memorandnm. — Creditor's  bill.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  William  G.  Ewing,  Judge,  presiding.  Trial  by  the  court  and 
dismissal  for  want  of  equity;  appeal  by  complainant.  Heard  in  this 
court  at  the  March  term,  1803.  Reversed  and  remanded  with  directions. 
Opinion  filed  April  6,  1893. 

Appellant's  Brief,  Newton  Wyeth,  Attorney. 

The  right  to  impeach  a  transfer  for  fraud  is  not  personal, 
but  exists  only  as  to  the  demind,  and  "  whoever  becomes 
owner  of  the  debt  may  enforce  it  against  the  property." 
Bump,  Fraud.  Conveyances,  3d  Ed.,  506;  Gould  v.  Stein- 
burg,  84  111.  170;  First  National  Bank  v.  Loper  (N.  J, 
Chy.),  1 6  Atl.  Kep.  538. 

Appellant  contended  that  when  the  complainant  had 
shown  the  indebtedness,  a  gift  of  the  most  of  his  property 
to  the  wife,  and  the  indebtedness  still  continuing  unpaid, 
the  burden  fell  on  defendants  to  show  by  clear  aifirmative 
evidence,  that  sufficient  property  was  retained  to  pay  the 
husband's  debts.  This  they  failed  to  do.  Frank  v.  King, 
121  lU.  250. 

Upon  a  presumptive  case,  the  burden  is  upon  the  grantee. 
Ferguson  v.  Gilbert,  16  Oh.  St.  96;  Moritz  v.  Hoffman,  35 
111.  553. 

The  suspicion  of  a  fraudulent  intention  may  be  removed 
by  proper  evidence,  but  the  question  always  remains  whether 
the  conveyance  operated  to  the  prejudice  of  creditors.  Such 
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a  gift  is  never  upheld  unless  property  is  retained,  clearly 
and  beyond  doubt,  sufficient  to  pay  all  the  donor's  debts. 
Claflin  V.  Mess,  30  N.  J.  Eq.  212;  (Jrumbaugh  v.  Kugler,  2 
Oh.  St.  378. 

Appellees'  Bbief,  Bussell  &  Morse,  Attorneys. 

It  has  been  asserted  frequently  and  emphatically  by  our 
Supreme  Court,  that  in  order  to  impeach  a  voluntary  con- 
veyance or  gift,  as  fraudulent,  it  is  incumbent  upon  the  com- 
plainant, in  the  absence  of  fraud  in  fact,  to  allege  and  prove 
insolvency  of  the  grantor  or  donqr,  at  the  time  of  the  con- 
veyance or  gift,  or  to  prove  such  facts  and  circumstances 
as  will  warrant  a  court  or  jury  in  presuming  insolvency. 
Moritz  V.  Hoffman,  35  111.  558  and  560;  Bittinger  v.  Kasten, 
111  III.  264,  265  and  266;  Falloon  v.  Mclntyre,  118  lU.  300; 
Merrall  v.  Johnson,  96  III.  230  and  231;  Matthews  v.  Jor- 
dan, 88  111.  606. 

It  was  contended  that  the  balance  of  $284.11  remaining 
of  said  gift,  did  not  exceed  the  amount  reserved  to  Frank 
Weeks,  as  the  head  of  a  family,  by  the  statute  of  exemp- 
tions, and  therefore  it  can  not  be  reached  by  appellant  and 
subjected  to  the  satisfaction  of  his  claim. 

The  bill  of  complaint  alleges  that  he  has  property  and 
equitable  interests,  things  in  action  or  effects  above  the 
amount  exempt  to  him  under  the  exemption  laws  of  this 
State  and  not  exempt  under  said  laws,  and  exclusive  of  all 
prior  first  claims  thereon,  which  complainant  has  been  una- 
ble to  reach  by  execution  on  his  judgment  against  said  de- 
fendant. 

This  allegation  was  traversed  by  the  answer  of  Frank 
and  Matilda  S.  Weeks,  and  the  question  is,  therefore,  aptly 
raised  by  the  pleadings. 

In  this  State,  an  exemption  has  been  allowed  the  grantor, 
'  where  the  convevance  was  set  aside  for  fraud.  Newman  v. 
Willetts,  52  111.  100,  106.  It  was  suggested  in  connection 
with  the  above  case  that  the  statute  then  in  existence,  re- 
garding homestead  exemptions,  did  not  provide  for  an  estate 
as  does  the  present  statute,  and  that  the  conveyance  was 
set  aside  for  actual  fraudulent  intent  and  purpose,  thus 
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presenting  stronger  reasons  why  exemption  should  not  be 
allowed.  This  authority  seems,  therefore,  the  more  cogent. 
The  following  authorities  also  bear  upon  the  question  of 
exemption,  where  it  has  been  sought  to  set  aside  sales  or 
gifts  as  fraudulent.  Waples  on  Homestead  and  Exemption, 
531  et  seq.  and  918  et  seq.;  7  Am.  and  Eng.  Enc.'of  Law,  135; 
Jaflfers  v.  Aneals,  91  111.  487  (493);  Cipperly  v.  Ehodes,  53 
111.  346;  Bridgers  v.  Howell  (S.  C),  3  S.  E.  Rep.  790  (795); 
Sawnover  v.  King,  49  Ark.  299,  5  S.  W.  Eep.  327  and  328; 
Burdge  v.  Bolin,  106  Ind.  175,  6  N.  E.  Eep.  140, 141  and  142. 

Opinion  of  the  Court,  Waterman,  J. 

In  November,  1883,  Frank  Weeks  gave  to  Charles  Bohn 
his  two  notes,  each  for  $150,  and  due,  respectively,  in  ninety 
da3''s  and  four  months  from  the  date  thereof.  These  notes 
were  afterward  assigned  to  appellant,  and  in  December, 
1891,  a  judgment  against  Frank  Weeks  for  $492.66  was 
rendered  thereon-  Upon  this  execution  was  issued,  and  de- 
mand having  been  made,  the  writ  was  returned  no  property 
found. 

About  May  6, 1890,  Frank  Weeks  having,  as  he  testifies, 
about  $7,200  in  money,  gave  $6,500  of  it  to  his  wife,  who 
deposited  it  in  bank  to  her  credit.  From  this  sum,  from 
time  to  time,  she  had  paid  family  expenses  until  at  the  time 
of  the  filing  of  the  creditor's  bill  in  this  case,  there  remained 
in  bank  to  her  credit  the  sum  of  only  $284.11. 

Mr.  and  Mrs.  Frank  Weeks,  in  their  answer  to  the  cred- 
itor's bill  filed  against  them,  say  that  he  has  made  no  sale, 
assignment  or  transfer  of  his  property  or  effects  or  any  part 
thereof. 

The  bill  having  been  dismissed  for  want  of  equity,  the 
complainant  in  the  creditor's  bill  prosecutes  this  appeal. 

We  think  it  clear  that  this  gift  by  Frank  Weeks  to  his 
wife  rendered  him  insolvent.  He  was  then  owing,  not  only 
the  notes  upon  which  the  judgment  in  favor  of  appellant 
was  rendered,  but  other  indebtedness.  These  notes,  then 
many  years  past  due,  he,  with  over  $7,000  in  money  in  his 
possession,  makes  no  offer  to  pay,  but  gives  to  his  wife  the 
sum  of  $6,500.     Such  conduct,  under  the  circumstances,  was 
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clearly  fraudulent  as  regards  his  creditors-  Such  was  the 
report  of  the  master,  and  such  report  should  have  been  con- 
firmed. Wisconsin  Granite  Co.  v.  Ray  (111.),  33  N.  E.  31; 
Lachman  et  al.  v,  Martin  et  al.  (111.),  28  N.  E.  795;  Emerson 
V.  Bemis,  69  111.  537,  541;  Morrill  et  al.  v.  Kilner,  113  IlL 
518. 

The  gift  which  a  debtor  may  make  must  be  reasonable  in 
view  of  all  the  circumstances  of  the  debtor  at  the  time.  A 
gift  of  $6,500  to  one's  wife,  out  of  a  total  of  $7,200  or 
$7,300  possessed,  at  a  time  when  the  debtor  is  owing  notes 
amounting  to  over  $400,  long  past  due,  is  not  reasonable. 

The  statute  of  this  State  provides  that  the  following  prop- 
erty shall  be  exempt  from  execution  when  the  debt  or  judg- 
ment is  not  for  the  wages  of  any  laborer  or  servant,  in  which 
case  not  even  the  clothes  upon  one's  back,  or  the  shoes  upon 
his  feet^  are  exempt. 

"First.  The  necessary  wearing  apparel,  bibles,  school 
books  and  family  pictures  of  every  person;  and  second,  one 
hundred  dollars'  worth  of  other  property,  to  be  selected  by 
the  debtor,  and  in  addition,  when  the  debtor  is  the  head  of 
a  family  and  resides  with  the  same,  three  hundred  dollars' 
worth  of  other  property,  to  be  selected  by  the  debtor, 
provided  that  such  selection  and  exemption  shaU  not  be 
made  or  allowed  to  him  or  her  from  any  money  *  *  * 
due  him  or  her  from  any  person  or  persons  or  corporation 
whatever." 

The  statute  further  provides  that  whenever  any  debtor 
against  whom  an  execution,  writ  of  attachment  or  distress 
warrant  has  been  issued,  desires  to  avail  himself  of  the  bene- 
fit of  such  exemption,  he  shall  within  ten  days  after  notice 
of  the  execution,  etc.,  make  a  schedule  of  all  his  personal 
property,  including  money  on  hand  and  debts  due  and 
owing  to  the  debtor,  and  shall  deliver  such  schedule  to  the 
officer  having  the  execution,  writ  of  attachment  or  distress 
warrant. 

It  is  insisted  that  the  sum  of  $284.41  in  bank  to  the  credit 
of  Mrs.  Weeks,  which  the  master  found  was  a  part  of  a 
sum  fraudulently  given  to  her  by  her  husband,  and  which 
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sura  he  did  not  in  his  answer  claim  as  exempt  from  execu- 
tion, he  insisting  that  the  money  belonged  to  her,  is  to  be 
treated  as  a  sum  which  is  exempt  from  the  claims  of  cred- 
itors. 

It  will  be  observed  that  as  to  personal  property,  it  is  only 
that  of  a  debtor  which  is  exempt.  There  is  no  provision 
allowing  a  debtor  to  claim  as  exempt  the  property  of  an- 
other. 

The  gift  of  $6,500  by  Frank  Weeks  to  his  wife,  was,  as  be- 
tween them,  perfectly  valid;  as  against  him,  the  money  thus 
became  her  property^  It  was  a  transfer. which  his  creditors 
could  alone  set  aside,  and  they  can  do  so  only  to  the  extent 
of  their  claims.  They  have  an  equitable  right  to  have  the 
gift,  to  the  extent  that  it  was  fraudulent  as  to  them,  set 
aside;  thereby  the  money  does  not  again  become  the  prop- 
erty of  the  husband,  although  applied  to  the  payment  of  his 
debts. 

Frank  Weeks  did  not,  in  his  answer,  nor  has  he  at  any 
time,  claimed  this  money  as  exempt.  A  personal  demand 
under  the  execution  issued  upon  the  judgment  was  made 
upon  him  by  the  sheriff.  It  was  then  his  right,  not  nec- 
essarily to  have,  but  to  have  claimed  this  money  as  exempt; 
having  failed  so  to  claim  and  also  failed  to  claim  the  same 
in  his  answer,  he  must  be  held  to  have  waived  any  right  he 
might  have  had  to  have  it  treated  as  exempt.  Menzie  v. 
Kelly,  8  Brad.  259;  Griffin  v.  Maxwell,  23  111.  App.  405;  Ehle 
V.  Deitz,  32  111.  App.  547:  Amend  v.  Smith,  87  III.  198. 

Frank  Weeks  testified  in  this  case  that  he  had  not  anv 
personal  or  real  property.  -To  allow  him  to  hold  this  money 
as  exempt,  is  to  give  him  property  which  he  has  solemnly 
sworn  he  does  not  own. 

The  decree  of  the  Superior  Court  is  reversed  and  the  cause 
remanded  with  directions  to  enter  a  decree  commanding 
the  Illinois  Trust  and  Savings  Bank  to  pay  over  to  Henry 
J.  Bohn  the  sum  of  $284.11,  to  be  applied  upon  his  judg- 
ment against  Frank  Weeks,  and  to  enter  a  judgment  against 
Frank  Weeks  and  Mrs.  Frank  Weeks  for  costs.  Reversed 
and  remanded  with  directions. 
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neidenblath  et  al.  y.  Sndolph  et  al. 

1.  Practice. — Appellate  Court. — ^The  Appellate  Court  cannot,  with- 
out disregarding  its  rules  and  former  decisions,  look  into  a  record  not 
abstracted  to  see  what  the  merits  of  a  controversy  are. 

Memorandam. — Mechanics'  lien  pnx;eedings.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Ouvkr  H.  Horton,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  A.  D.  1893,  and  affirmed. 
Opinion  filed  May  11, 1893. 

The  opinioii  states  the  case. 

Ltnden  Evans  and  Frederick  Arnd,  attorneys  for  Heid- 
enbluth  Brothers  and  Bloedner  &  Co.,  appellants. 

VocKE  &  Healy,  attorneys  for  Charles  Manske,  appel- 
lant. 

Lynden  Evans  and  John  J.  IIealy,  of  counsel. 

Frederick   A.  Willoughby,  attorney  for  North  et  al., 
mortgagees,  appellees. 
Edgar  L.  Hance,  attorney  for  Kerr  &  Barr,  appellees. 

Opinion  of  the  Court,  Gary,  P.  J. 

These  are  three  separate  appeals  by  parties  who  claim 
mechanics'  liens  which  were  denied  to  them  in  the  Circuit 
Court.  The  several  appeals  are  properly  here  on  one  record, 
but  that  record  should  be  so  abstracted  that  the  court  by 
reading  the  abstract,  may  see  what  the  several  claims  are, 
upon  what  they  are  founded,  and  in  what  manner  they  were 
presented  below. 

The  first  two  pages  of  the  abstract  contain  an  index  to 
the  first  one  hundred  and  seventy-five  pages  of  the  record. 
Then  follow  the  master's  report  and  accompanying  evidence 
which  we  suspect  are  fairly  abstracted,  and  next  by  the 
abstract  we  are  referred  to  the  page  of  the  record  where  the 
objections  and  exceptions  to  this  report  may  be  found.  But 
there  is  nothing  in  the  abstract  giving  any  information  as 
to  the  contents  of  the  pleadings,  objections  or  exceptions. 
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It  may  be  that  the  Circuit  Court  would  have  sustained 
the  claims  of  the  appellants  if  the  case  of  Bemdt  v.  Am- 
knecht,  50  111.  App.  402,  opinion  filed  April  12,  1893,  had 
been  decided  here  before  this  case  was  decided  in  the  Cir- 
cuit Court.  We  there  held  that  the  filing  of  the  claim 
in  compliance  with  section  4  of  the  lien  act,  was  not  a  con- 
dition precedent  to  a  lien  against  the  owner  with  whom  the 
contract  was  made,  and  it  may  be  that  all  others  interested 
can  be  held  on  the  principle  of  the  case  of  Paulsen  v. 
Manske,  126  111.  72,  and  cases  there  cited.  We  can  not, 
without  disregarding  the  rule  of  this  court,  and  our  former 
decisions,  look  into  the  record,  not  abstracted,  to  see  what 
the  merits  are. 

Tolman  v.  Dryer,  opinion  filed  with  this,  contains,  in 
words  and  references  upon  this  subject  of  abstracts^  enough 
for  the  present.    The  decrees  are  affirmed. 


Tolman  et  al.  t.  Dreyer  et  aL 

1.  Practice  in  Apfkllats  Couet — Incomplete  Records. — A  certifi- 
cate of  a  clerk  to  the  transcript  of  the  record  stated  that  it  was  **  a  true, 
perfect  and  complete  transcript  of  the  record  as  per  prcecipe  for  record 
filed,*^  and  was  followed  by  many  pages  which  are  entitled  exhibits,  but 
not  certified  to  at  alL  It  tvas  heldf  that  upon  such  a  certificate  the  cause 
can  not  be  reviewed. 

Memorandum.— Foreclosure  proceedings.  In  the  Superior  Court  of 
Cook  County;  the  Hon.  Pmup  Stein,  Judge,  presiding.  Trial  by  court; 
decree  for  complainants;  i^peal  by  defendants.  Heard  in  this  court  at 
the  March  term,  1893,  and  affirmed.    Opinion  filed  May  11,  1898. 

The  opinion  states  the  case. 

John  G.  Henderson,  attorney  for  appellants. 

Laokneb  &  BuTz,  attslyoemecsl.  for  aepp 

Opinion  of  the  Court,  Gaby,  P.  J. 
This  court  is  relieved  from  the  duty  of  looking  into  the 
merits  of  these  cases  by  the  state  of  the  records. 
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The  certificate  of  the  clerk  to  the  transcript  in  each  case 
is,  that  it  is  "  a  true,  perfect  and  complete  transcript  of  the 
record  or  -per  prceci^pe  for  record  filed."  In  each  case,  that 
certificate  is  followed  by  many  pages  which  are  entitled 
exhibits,  but  are  not  certified  at  all.  Upon  such  a  certifi- 
cate it  has  been  often  held  that  the  case  can  not  be  review^ed. 
See  Allen  v.  North,  No.  4674,  this  court,  opinion  filed  April 
4, 1893.    The  reason  is  obvious. 

How  can  it  be  said  that  a  court  erred  in  entering  a  par- 
ticular judgment  or  decree,  unless  all  that  was  before  that 
court  is  seen?  Any  judgment  or  decree  can  be  shown  not 
to  be  warranted  by  a  part  only  of  the  proceedings.  Omit 
the  process  on  a  judgment  by  default;  the  declaration;  the 
finding  or  verdict,  if  not  by  default;  and  there  is  no  basis  for 
the  judgment.  Or,  in  chancery,  omit  the  essential  prelimi- 
naries to  a  decree  for  the  complainant,  and  it  will  appear  to 
be  erroneous.  And  unless  the  whole  record  is  on  view,  it  is 
wholly  conjectural  whether  errors  apparent  on  a  part  of  it, 
would  be  removed  by  what  might  appear  on  another  part. 

Nor  are  the  abstracts  such  as  we  would  act  upon.  For 
example,  the  abstracts  show  that  the  testimony  on  the  part 
of  the  appellees,  which  is  condensed  into  a  couple  of  pages 
in  each  abstract,  occupies  in  the  records  in  the  one  case, 
twenty-one  pages,  and  in  the  other,  twenty-five  pages,  and 
there  is  no  reference  in  the  abstracts  to  the  particular  page 
upon  which  any  item  of  the  testimony  may  be  found.  This 
defect  is  much  greater  as  to  the  testimony  put  in  by  the 
appellants.  Admonition  on  this  subject  has  also  been  fre- 
quent. Geraty  V.  Druiding,  44  111.  App.  440;  Israel  v.  Town 
of  Whitehall,  2  111.  App.  509;  Allison  v.  Allison,  34  111.  App. 
885;  Medley  v.  Mix,  34  111.  App.  550;  Paul  to  the  Hebrews, 
11,  32. 

The  bill  was  filed  by  the  appellees  to  foreclose  a  trust 
deed.  If  the  appellants  have  any  interest  in  the  property, 
it  is  under  some  of  the  supposed  exhibits.  Their  defense 
was  afiGlrmative;  that  the  appellees  had  made  false  repre- 
tions. 

If  the  whole  case  was  before  us^  the  conclusion  arrived 
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at  below  upon  the  conflicting  parol  evidence,  would  proba- 
bly not  be  disturbed. 
The  decrees  are  affirmed. 


Johnson  y.  Coit  &  Company. 

•1.  Practice — Appellate  Court — Defective  Record, — It  is  not  the  prov- 
ince of  the  Appellate  Court  to  set  aside  a  judgment  based  upon  a  verdict 
rendered  upon  conflicting  evidence,  where  no  question  is  raised  by  the 
record,  no  instiTictions,  and  the  single  exception  taken  to  the  evidence 
s  upon  an  immaterial  question. 

Memorandum.  —  As8umx)sit  for  goods  sold  and  delivered.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clip- 
ford,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1898, 
and  affirmed.    Opinion  filed  May  11,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

KicHOLSoN,  Matson  &  Pease,  attorneys  for  appellant. 

Weiolby,  Bulklby  &  Gray,  attorneys  for  appellee. 

Opinion  op  the  Court,  Shepard,  J. 

This  was  a  suit  at  law  for  a  balance  claimed  for  goods 
sold  and  delivered  by  the  appellee  to  the  appellant. 

No  question  of  law  is  raised  by  the  record.  There  were 
no  instructions,  and  the  single  exception  taken  to  the  evi- 
dence, so  far  as  the  abstract  discloses,  was  upon  an  immate- 
rial question.  Under  such  circumstances  it  is  not  the  prov- 
ince of  a  reviewing  court  to  set  aside  a  judgment  based  upon 
a  verdict  rendered  upon  conflicting  evidence.  If  there  were 
merits  in  the  case  they  are  not  pointed  out. 

For  comments  upon  insufficient  abstracts  we  refer  to  Tol- 
man  v.  Dreyer,  Bwpra^  pag®  14:3,  and  cases  there  cited. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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1.  PRAcrncE  IN    Appellate    Coxtrt— Improper  Abstract   of   the 
Record, — The  foUowing  was  filed  as  an  ahstract  of  the  record: 
"  1  Placita. 

^  f^       2  Bond. 

1^  'jj^gi      2-3         Pretended  transcript  and  summons. 
82   I62(      4  Appellee^s  appearance. 

5  Affidavit  to  place  on  short  cause  and  notice. 

6  Trial  by  court  and  judgment  for  plaintiff. 

7  Appeal  prayed  and  allowed. 

Affidavit  in  support  of  motion  to  coirect  the  record  in  matter  of 
striking  case  from  short  call  calendar. 

8  Order  overruling  motion. 

0  Affidavit  of  James  Healey,  setting  forth  that  motion  to  strike 

from  short  call  calendar  was  made  and  overruled  before  trial. 
Affidavit  of  J.  W.  Richey  in  support  of  motion  to  change  record. 

10  Affidavit  of  Charles  Nystrom  in  support  of  above  motion, 

11  Order  allowing  motion  to  correct  record. 

12  Appeal  from  order  of  court. 
18  Appeal  allowed. 

14-15      Copy  of  appeal  bond. 

16  Bill  of  exceptions  approved. 

17  Motion  by  appellant  to  strike  case  from  short  cause  calendar  on 
the  ground  that  it  was  on  the  regular  calendar,  and  was  to  be  tried 

by  agreement  that  way.** 

It  %cas  held,  that  the  court  was  not  required  to  look  into  the  record  for 
the  instruments  referred  to. 

2.  Practice — Appellate  Court — Imperfect  Abstract. — Where  an 
abstract  of  the  record  merely  refers  to  the  place  in  the  record  where  the 
paper  may  be  found  without  any  attempt  to  show  what  it  is,  the  court  is 
not  required  to  look  there  for  it, 

Memorandnm. — Action  of  assumpsit  on  appeal  from  justice^s  court. 
In  the  County  Court  of  Cook  C^ounty;  the  Hon.  Frank  Scales,  Judge, 
presiding.  Judgment  for  plaintiff;  defendant  appeals.  Heard  in  this 
court  at  the  March  term,  1898,  and  affirmed.   Opmion  filed  May  17, 1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

KuNYAN  &  EicHEY,  attomeys  for  appellant. 

Wanless,  Pierson  &  Knudson,  attorneys  for  appellee. 
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Opinion  of  the  Court,  Gaby,  P.  J. 

The  appellant,  by  his  brief,  says  that  this  case  was  origi- 
nally tried  before  a  justice  of  the  peace  and  appealed  to  the 
County  Court,  and  the  supposed  transcript  was  not  signed  by 
a  justice,  nor  certified  to  by  him  in  any  way. 

Upon  these  premises  he  bases  a  conclusion  that  the  County 
Court  had  not  acquired  jurisdiction  to  proceed,  but  as  he,  in 
his  abstract,  only  refers  to  the  place  in  the  record  where  the 
transcript  may  be  found,  without  any  attempt  to  show  what 
it  is,  we  are  not  required  to  look  there  for  it.  Chapman  v. 
Chapman,  27  111.  App.  487;  Magner  v.  Trumbull,  33  111.  App. 
640;  Tolman  v.  Dreyer,  50  111.  App.  243;  opinion  filed  with 
this. 

If  we  did,  probably  all  objection  to  it  would  be  con- 
sidered waived,  by  not  raising  the  question  in  the  County 
Court.    Fink  v.  Disbrow,  69  111.  76. 

Whether  the  recovery  should  be  for  two  dollars  and  a 
half  or  seven  dollars  was  the  great  question  on  the  trial  in 
the  County  Court,  but  the  abstract  does  not  show  that  the 
finding  by  the  court  of  the  latter  sum,  was  excepted  to,  and 
the  motion  for  a  new  trial  did  not  mention  excessive  dam- 
ages as  one  of  the  reasons.  Memory  v,  Niepert,  33  111.  App. 
131. 

Testimony  about  a  tender  of  two  dollars  and  a  half,  is 
immaterial,  as  on  this  record  it  jnust  be  taken  that  seven 
dollars  was  due. 

The  abstract  shows  a  motion  to  strike  the  cause  from  a 
short  cause  calendar,  but  does  not  show  that  it  was  on  such 
a  calendar,  nor  that  the  filleged  reasons  for  striking  off, 
were  founded  upon  facts. 

The  judgment  is  affirmed. 
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1.  Assumpsit— Common  Counf«.— Where,  in  an  action  of  assumpsit 
nptm  a  contract,  there  remains  nothing  for  the  plaintiff  to  do,  a  decla- 
ration under  the  common  counts  is  sufficient. 

2,  Buii-PINO  COMBACX— ^rc/it7ecr«  Cer^i^ca^e,— A  building  contract 
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provided,  as  a  precedent  for  payment,  the  architect  should  certify 
that  the  work  had  been  done  to  his  satisfaction.  Upon  the  completicn 
of  the  work  the  architect  made  his  certificate,  but  omitted  all  reference 
to  **  his  own  satisfaction.'*  It  toas  field,  that  the  certificate  that  the 
entire  work  was  completed,  implied  that  it  was  done  as  the  contract 
required  and  to  the  satisfaction  of  the  architect. 

8,  Recoupment —  Under  the  General  Issue, — Damages  resulting  from 
the  delay  in  completing  a  contract  may  be  recouped  under  the  plea  of 
the  general  issua 

4.  Building  Contract  —Delay  in  Performance — Recoupment  of  Dam- 
ages.— It  is  a  question  for  the  jury  to  determine  whether  readiness  for 
occupancy  of  any  portion  of  the  building  hafi  been  delayed  by  reason  of 
non-performance  of  the  contract,  and  if  it  has  been,  the  fair  rent  of 
that  portion  during  the  period  while  the  readiness  for  occupancy  has 
been  so  delayed  may  be  recouped  in  any  action  brought  to  recover  the 
contract  price. 

5.  Building  Contract — Delay  of  Performance — Measure  of  Damuges, 
— In  an  action  to  recover  for  the  erection  of  a  building  under  a  con- 
tract where  the  defendant  claimed  that  there  had  been  a  delay  in  the  per- 
formance of  tlie  contract  by  which  he  had  been  deprived  of  the  use  of 
the  building,  no  inquiry  as  to  what  use  he  might  have  had  for  the  build- 
ing is  admissible,  or  whether  he  could  or  could  not  have  rented  it.  The 
rental  value  is  to  be  considered  in  estimating  the  damages. 


Memorandnm. — Action  of  assumpsit  upon  a  building  contract.  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  pre- 
siding. Declaration  on  the  common  counts;  plea,  general  issue;  trial  by 
the  court;  judgment  for  plaintiff;  appeal  by  the  defendant.  Heard  in 
this  court  at  the  March  term,  1893.  Reversed  and  remanded.  Opinion 
filed  May  17,  1893. 

Statement  of  the  Case. 

On  January  22,  1892,  appellant,  the  owner  of  a  large 
building  in  the  city  of  Chicago,  entered  into  a  contract 
with  appellee  to  do  all  the  work  included  in  the  construc- 
ting of  iron  entrances  to  his  building,  in  consideration  of 
$1,750. 

It  was  provided  in  the  contract  that  he  should  proceed 
with  the  work  in  a  diligent  manner,  and  wholly  finish  the 
same  according  to  drawings  and  specifications  and  the  con- 
tract, on  or  before  March  15,  1892. 

It  was  further  provided  in  the  contract  that  "  The  con- 
tractor will  allow  as  payment  on  account  all  damages  thit 
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may  result  from  failure  to  complete  work  in  accordance 
with  the  terms  of  this  contract." 

.'  It  was  further  provided  that  "  The  final  payment  shall  be 
made  within  thirty  days  after  this  contract  is  completely 
finished;  provided,  that  in  each  of  the  said  cases,  the  archi- 
tect shall  certify  in  writing  that  all  the  work  upon  the  per- 
formance of  which  the  payment  is  to  become  due,  has  been 
done  to  his  satisfaction." 

The  work  was  not  finished  until  May  21,  1892.  Appel- 
lant claimed  that  he  had  been  damaged  by  reason  of  the 
delay,  which  he  claimed  was  due  wholly  to  the  fault  of  appel- 
lee, and  refused  to  pay.  The  damages  claimed  by  appellant 
arose  from  the  fact  that  he  had  a  large  number  of  applicants 
to  rent  the  diflferent  floors  of  the  building  prior  to  May  1, 
1892,  but  that  the  parties  applying  would  not  make  leases 
owing  to  the  fact  that  the  entrances  to  the  building  were  in 
such  a  condition  that  ingress  and  egress  through  them  was 
impossible  on  account  of  the  scaflfolding,  etc..  which  appel- 
lee had  in  these  entrances  for  his  use  in  the  perfonnance  of 
the  work. 

AppELLAirr's  Brief,  Goorich  &  Yincent  and  F.  "W.  Braw- 

LEY,  Attorneys. 

Appellants  contended  that  where  money  is  stipulated  in 
a  contract  to  be  due  upon  the  performance  of  certain  con- 
ditions, an  action  in  general  indebitatus  assximpsit  will  not 
lie  to  recover  monev  due  under  the  contract,  such  condi- 
tions  being  conditions  precedent.  The  contract  must  be 
declared  on  its  special  assumpsit  and.  an  averment  made  of 
compliance  with  the  conditions  precedent.  And  it  is  an 
error  for  the  court  to  admit  in  evidence  upon  an  action  in 
general  indebitatus  assumpsit  a  contract  which  is  still  exec- 
utory. Throop  V.  Sherwood,  4  Gil.  92;  Lane  v.  Adams,  19 
111.  167;  Tunnison  v.  Field,  21  111.  109;  Eggleston  v.  Buck, 
24  lU.  264;  Thomas  v.  Caldwell,  50  111.  139;  The  First  Kar 
tional  Bank  of  Madison  v.  Hart,  55  111.  62;  The  Catholic 
Bishop  of  Chicago  v.  Bauer,  62  111.  188;  People  v.  Glann, 
70  111,  232;  Fowler  v.  Deakman,  84  111.  130;  Independent 
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Order,  etc.,  v.  Paine,  17  Brad.  572;  Felton  v.  Dickinson,  10 
Mass.  289;  Michaelis  v.  Wolf,  136  111.  71;  Champlin  v.  But- 
ler, 18  Johns.  169;  2  Greenileaf  on  Evid.,  Sec.  103;  Smith  v. 
Briggs,  3  Denio  73. 

Where,  by  the  terms  of  the  building  contract,  it  is  pro- 
jvided  that  payment  as  the  work  proceeds,  and  final  payment 
upon  the  completion  of  the  work,  shall  be  made  upon  the 
production  by  the  contractor  of  a  certificate  in  writing  from 
the  architect  that  a  portion  or  all  of  the  work  upon  the  per- 
formance of  which  the  payment  is  to  become  due,  has  been 
done  to  his  satisfaction,  then  where  it  is  sought  to  recover 
the  contract  price  of  the  whole  work,  or  of  any  portion  of 
the  same,  the  securing  and  production  of  such  certificate  is 
a  condition  precedent,  without  which  the  contractor  has  no 
right  of  action,  and  is  not  entitled  to  any  recovery.  Mich- 
aelis V.  Wolf,  136  111.  69;  Barney  v.  Giles,  120  111.  156;  Pack- 
ard  V.  Van  Schoick,  58  111.  79;  Coey  v.  Lehman,  79  111.  173; 
Walsh  v.  Walsh,  11  Brad.  199;  Smith  v.  Briggs,  3  Denio  73. 

Where  a  building  contractor  enters  into  a  contract  to  per- 
form work  upon  a  building  and  have  the  same  completely 
finished  by  a  time  specified,  the  contract  providing  that 
final  payment  shall  be  made  within  a  certain  time  after  the 
work  is  completely  finished,  time  is  of  the  essence  of  the 
contract,  and  in  an  action  brought  to  recover  the  whole  con- 
sideration money,  an  averment  and  proof  of  performance  of 
the  whole  work  by  the  time  specified  must  be  made,  and  is 
a  condition  precedent  to  the  right  of  recovery.  Cunning- 
ham v.  Morrell,  10  Johns.  203;  McLure  v.  Kush,  9  Dana 
(Ky.)  64;  Allen  v.  Sanders,  7  B.  Mon.  (Ky.)  593;  Morrison 
et  al.  v.  Wells  (Kan.)  29  Pac.  Eep.  601;  Warren  v.  Bean,  6 
Wis.  120;  Allen  v.  Inhab.  of  Cooper,  22  Me.  135;  Jones  v, 
U;  S.,  96  U.  S.  24;  Cromwell  v.  Wilkinson,  18  Ind.  365; 
Potter  v.  Tuttle,  22  Conn.  512. 

In  a  building  contract,  where  it  is  provided  that  the  work 
shall  be  completed  by  a  day  certain,  and  the  building  con- 
tractor fails  to  complete  the  work  at  the  date  mentioned, 
the  owner  of  the  building,  upon  an  action  brought  by  the 
contractor  to  recover  the  contract  price,  is  entitled  to  set 
off  and  recoup  all  damages  resulting  to  him  from  such  failure 
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to  complete,  which  can  be  made  reasonably  certain,  and 
which  can  be  held  to  have  been  in  the  contemplation  of  the 
parties  at  the  time  they  entered  into  the  contract  as  flowing 
from  such  a  breach  of  it.  Sutherland  on  Damages,  pp.  79, 
113;  Hadley  v,  Baxendale,  9  Exchq,  341;  Masterton  v.  Mayor 
of  Brooklyn,  7  Hill,  61;  Hammer  v.  Shoenf elder,  47  Wis. 
459;  Griffin  v.  Colver,  16  N.  Y.  493;  Abbott  v.  Gatch,  13 
Md.  333;  Middlekauflf  v.  Smith,  1  Md.  329;  Hexter  v.  Knox, 
63  N.  Y.  561;  Myers  v.  Burns,  35  N.  Y.  269;  Korf  v.  Lull, 
70  111.  420;  Green  v.  Mann,  11  111.  616;  Graveson  v.  Tobey, 
75  111.  543;  Benton  v.  Fay  &  Co.,  64  111,  417;  McConey  v. 
Wallace,  4  West.  Eep.  844. 

Appellee's  Brief,  M.  Salomon,  Attorney. 

Appellee  contended  that  the  plaintiff  could  recover  under 
the  common  counts,  citing  Combs  v.  Steele,  80  111.  101;  Fow- 
ler v.  Deakman,  84  111.  130;  Michael  Bay  Lumber  Co.  v.  Jenks, 
20  Brad.  369;  Zjednoczenie,  etc.,  v.  Sadecki,  41  III.  App. 
329. 

That  damages  occasioned  by  the  delay  in  the  completion 
of  the  building  could  not  be  recovered  under  the  pleadings. 

General  damages  are  such  as  the  law  implies,  and  presumes 
to  have  accrued  from  the  wrong  complained  of.  Special 
damages  are  such  as  really  took  place,  and  are  not  implied 
by  law.     1  Ch.  PL  395. 

In  this  case  the  law  can  not  necessarily  imply  that  the 
plaintiflf  sustained  damage  by  the  act  complained  of,  and 
therefore  it  is  necessary  and  essential  that  the  declaration 
should  show  with  particularity  the  resulting  damage. 

It  is  a  rule  of  pleading,  wherever  the  damages  sustained 
have  not  necessarily  accrued  from  the  act  complained  of, 
and  consequently  are  not  implied  by  law,  that,  in  order  to 
prevent  surprise  on  the  defendant,  the  plaintiff  must  state 
the  particular  damage  he  has  sustained,  or  he  will  not  be 
permitted  to  give  evidence  of  it.  1  Ch.  PI.  396;  Furlong  v. 
PoUevs,  30  Me.  491. 

In  all  such  cases  of  contract,  the  measure  of  damages  is 
the  actual  loss  sustained  by  plaintiff,  on  account  of  the  fail- 
ure by  the  defendant  to  comply  with  his  contract.    The  loss 
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of   probable  profits  constitutes  no  part  of   the  damages. 
Taylor  v.  Macguire,  13  Mo.  617. 

Sedgwick,  in  his  treatise  on  the  measure  of  damages  says: 
"  In  all  cases  growing  out  of  the  non-performance  of  con- 
tracts, and  in  those  of  the  infringement  of  rights,  or  the  non- 
performance of  duties  created  or  imposed  by  law,  in  which 
there  is  no  element  of  fraud,  willful  negligence  or  malice,  the 
compensation  recovered  in  damages  consists  solely  of  the 
direct  pecuniary  loss."  Sedgwick  on  Damages,  36;  Watson 
V.  The  Ambugate,  N.  &  B.  E.  Co.,  3  Eng.  L.  &  E.  E.  497. 

Opinion  of  the  Court,  Gaby,  P.  J. 
•  This  is  an  action  for  work  done  under  a  contract  for  con- 
structing the  iron  arch  entrances,  etc.,  of  a  building.  The 
contract  required  the  work  to  be  done  by  March  15,  1892, 
and  payment  to  be  made  within  thirty  days  after  the  work 
was  done,  provided  that  the  architect  should  certify  that  it 
had  been  done  to  his  satisfaction. 

The  work  was  not  finished  by  March  15,  and  June  22, 
1892,  the  architect  did  certify  that  the  entire  work  w^as 
finally  completed  May  21,  1892,  but  omitted  any  reference 
to  his  own  satisfaction. 

The  appellant  claimed  damages  for  the  delay,  alleging 
that  parts  of  the  building  could  not  be  occupied  because  the 
entrances  were  obstructed.  We  shall  not  pass  upon  the 
question  of  damages  further  than  to  say  that  there  is  a  good 
deal  of  evidence  in  support  of  the  claim  of  the  appellant. 

The  declaration  was  the  common  counts,  in  assumpsit, 
among  which  was  the  count  for  work  and  materials;  pleas, 
general  issue,  and  set-off  of  the  damages,  but  the  latter  is 
too  vague  and  general  to  be  regarded. 

The  appellant's  objection  that  the  declaration  should  be 
special,  is  not  good.  The  suit  was  not  commenced  until  after 
the  architect's  certificate  was  procured.  Nothing  further 
remained  for  the  appellee  to  do.  In  such  a  case,  the  common 
count  suffices.  Fowler  v.  Deakman,  84  111.  130;  Zjednoo- 
zenie  v.  Sadecki,  41  111.  App.  329. 

The  architect's  certificate  that  the  entire  work  was  com- 
pleted, implies  that  it  was  done  as  the  contract  required, 
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and  to  the  satisfaction  of  the  architect.  No  objection  appears 
to  have  been  made  to  the  form  of  the  certificate  until  the 
case  arrived  here;  payment  was  refused  because,  and  only 
because,  of  the  delay. 

The  completion  of  the  work  on  time  was  not  a  condition 
precedent  to  the  action,  but  damages  resulting  from  the 
delay  may  be  recouped.  Spencer  v.  Dougherty,  23  111.  App. 
399,  and  cases  there  cited.  And  the  recoupment  needs  no 
special  plea;  it  is  had  under  the  general  issue.  Wadhams 
V.  Swan,  109  111.  46. 

What  would  be  the  natural  consequences  of  obstructing 
the  entrances  to  the  building  after  March  15th,  must  have 
been  obvious  to  the  appellee,  and  no  special  notice  to  it  of 
what  they  would  be,  was  necessary.  For  them  it  is  respon- 
sible, so  far  as  the  appellant  was  thereby  injured. 

It  is  for  the  jury  to  say  from  the  evidence  whether  readi- 
ness for  occupancy  of  any  portion  of  the  building  was  delayed 
by  such  obstructions;  if  it  was,  a  fair  rent  of  that  portion 
during  the  period  while  readiness  for  occupancy  was  so  de- 
layed, may  be  recouped. 

No  inquiry  as  to  what  use  the  appellant  had  for  the  prem- 
ises, is  admissible,  or  whether  he  could  or  could  not  have 
rented  them.  Green  v.  Mann,  11  111.  613;  Korf  v.  Lull,  70 
111.  420;  Benton  v.  Fay,  64  111.  417. 

The  rental  value  only  is  to  be  considered  in  estimating 
the  damages. 

The  case  was  tried  without  a  jury,  and  it  is  not  quite  clear 
from  the  record  why  the  court  found  for  the  appellee  for  the 
full  contract  price  with  interest. 

Propositions  of  law  contemplating  allowance  of  damages 
for  delay,  were  rejected,  and  one  holding  that  the  appellee 
was  entitled  to  recover  the  whole  contract  price,  if  it  had 
performed  the  work,  sustained. 

We  may  suspect  that  it  was  considered  that  recoupment 
should  have  been  specially  pleaded,  but  at  all  events  it  is 
clear  that  the  appellant  was  entitled  to  some  damages,  and 
got  none. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 
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Andrew  H.  Dean  t.  Haiman  Lowey. 

1.  FORFEITURB — Misfortufieor  Willfulness  Immaterial, — ^It  is  imma- 
terial whether  a  failure  to  perform  an  agreement  is  owing  to  misfortune 
or  willfulness;  or  whether  the  promisor  made  a  bad  bargain,  which  he 
does  not  care  to  carry  out,  or  undertook  that  which  his  means  did  not 
enable  him  to  perform.  Impossibility  of  performance,  so  that  there  is 
no  natural  impossibility  in  the  thing,  is  no  excuse  for  a  promisor. 

2.  CoNTRAClB — Forfeitures^^Liability  for  a  Failure, — An  undertak- 
ing to  do  a  thing  which  is  in  itself  possible,  will  render  the  promisor  lia- 
ble for  a  failure,  although  it  was  beyond  his  power  to  accomplish,  because 
it  was  his  folly  to  run  the  risk  of  being  able  to  do  that  which  for  him  has 
proven  to  be  an  impossibility. 

8.  Perforbiancb— Ifis/orf  une  not  an  Excuse. — ^Where  a  party  has  by 
contract  taken  upon  himself  a  duty,  he  is  bound  to  make  it  good,  and  if 
loss  occur,  even  from  inevitable  accident,  it  falls  upon  him  who  has  con- 
ti*acted  that  he  will  bear  it 

Memorandnm.— Action  of  assumpsit  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Samuel  McConnell,  Judge,  presiding.  Judgment 
for  defendant  on  demurrer  to  the  declaration;  plaintiff  appeals.  Heard 
in  this  court  at  the  March  term,  1893,  and  affirmed.  Opinion  filed  April 
12,  189a. 

The  statement  of  faots  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Bangs  &  Bangs,  Attorneys. 

Appellant  contended  that  the  suit  is  brought  upon  what 
is  termed  a  contract  created  by  law.  Citing  Bishop  on 
Contracts,  Chap.  8  and  notes. 

The  action  of  assumpsit  is  an  equitable  action,  and  will 
lie  to  recover  from  the  defendant  that  which  in  equity  and 
good  conscience  he  ought  to  refund  to  the  plaintiff.  2 
Greenleaf  Ev.,  Sec.  102. 

To  the  rule,  established  by  a  divided  court,  in  Wheeler  v. 
Mather,  56  111.  241,  and  followed  through  divers  subsequent 
decisions  of  the  Supreme  Court,  including  that  of  Kendall 
v.  Young,  141  111.  188,  there  are  divers  exceptions.  2  Suth- 
erland on  Damages,  232-234,  417,  515;  Utter  v.  Stuart,  30 
Barb.  20;  Hill  v.  Barclay,  18  Ves.  58,  62;  1  Pomeroy's  Eq., 
Sec.  452,  and  notes;  Henry  v.  Tupper  et  al.,  29  Vt.  358. 
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The  spirit  and  proper  interpretation  of  that  rule  includes 
only  those  cases  of  selfish  and  willful  default  of  the  vendee, 
and  so  far  as  the  cases  cited  in  its  support  go,  it  applies  to 
such  defaults  in  making  payments  of  moneyed  installments 
or  in  performing  entire  contracts,  and  in  cases  not  uncon- 
scionable. Wheeler  v.  Mather,  56  111.  241;  Battle  v.  The 
Eochester  City  Bank,  5  Barb.  414;  Battle  v.  The  Kochester 
City  Bank,  3  Com.  88;  Ketchum  v.  Evertson,  13  Johns.  350; 
Green  v.  Green,  9  Cow.  47;  Stark  v.  Parker,  2  Pick.  267; 
Eounds  V.  Baxter,  4  Greenl.  454;  Hansbrough  v.  Peck,  5 
Wall.  506;  Whitaker  v.  Eobinson,  65  111.  411;  Baston  v. 
Cliflford,  68  IlL  67;  Bryson  v.  Crawford,  68  111.  362. 

Appellee's  Brief,  Consider  II.  Willett,  Attorney. 

The  remedy  of  the  appellant,  if  he  has  any,  is  not  at  law, 
but  in  equity,  to  be  relieved  against  the  forfeiture  of  the 
contract.    Pomeroy's  Eq.  Jur.,  Sec.  455. 

*'  In  a  case  where  an  agreement  creates  a  mere  pecuniary 
obligation,  so  that  a  forfeiture  incurred  by  its  breach  would 
ordinarily  be  set  aside,  a  court  of  equity  will  refuse  to  aid 
a  defaulting  party,  and  relieve  against  a  forfeiture,  if  his 
violation  of  the  contract  was  the  result  of  gross  negligence, 
or  was  willful  and  persistent.  He  who  asks  help  from  a 
court  of  equity  must  himself  be  free  from  inequitable  con- 
duct with  respect  to  the  same  subject-matter."  Pomeroy, 
Eq.  Jur.,  Sec.  452. 

Opinion  of  the  Court,  Waterman,  J. 

Appellant,  in  a  declaration  by  him  filed,  set  forth  that  he 
entered  into  a  written  contract  with  appellee  in  and  by 
which  it  was  agreed  that  appellee  had  sold  to  appellant  cer- 
tain real  estate  for  the  sum  of  $15,000,  $500  of  which  was 
to  be  and  was  paid  at  once,  the  balance  to  be  paid  in  install- 
ments of  $500,  maturing  from  time  to  time  as  provided; 
that  it  was  also  provided  that  he,  appellant,  should  at  once 
proceed  to  remodel  and  improve  the  said  real  property  in  a 
manner  and  within  a  time  described  in  said  agreement,  and 
that  if  he,  appellant,  to  whom  immediate  possession  of  said 
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real  property  was  to  be  and  was  given,  failed  to  perf onn  and 
fulfill  the  undertakings  by  him  in  said  agreement  made, 
that  then  the  said  appellee  might  at  his  election  declare  said 
contract  forfeited,  repossess  himself  of  said  real  property, 
and  retain  all  sums  paid,  as  liquidated  damages  for  the 
breach  of  said  contract,  time  being  of  the  essence  thereof. 

That  owing  to  the  inability  of  appellant  to  obtain  money 
as  he  expected,  and  to  his  poverty,  and  not  willingly  or 
willfully,  he  was  unable  to  comply  with  the  terms  of  said 
contract,  although  he  did  pay  the  sum  of  $500  aforesaid, 
and  did  place  about  $15,000  of  improvements  upon  said 
premises;  that  because  of  his,  appellant's,  failure  to  comply 
with  the  terms  of  said  contract,  appellee  declared  said  con- 
tract, and  the  same  now  is,  at  an  end,  forfeited  and  void  and 
of  no  effect;  and  appellee,  by  means  of  a  proceeding  of  for- 
cible detainer,  repossessed  himself  of,  and  now  holds,  said 
premises.  That  the  said  $500  paid  as  aforesaid,  and  the 
improvements  put  by  him,  appellant,  upon  said  premises, 
are  very  greatly  in  value  in  excess  of  any  damage  and  cost 
that  appellee  has  sustained  and  expended  by  reason  of  his, 
appellant's,  failure  fully  to  perform  said  contract;  whereby 
appellee  became  and  was  indebted  to  him,  appellant,  in  the 
sum  of  $15,000,  and  thereby  undertook  and  promised  to  pay 
the  same,  etc. 

To  this  declaration  a  demurrer  was  sustained. 

The  plaintiff  therefore  prosecutes  this  appeal. 

Courts  do  lean  against  forfeitures,  and  if  this  were  an 
attempt  to  have  a  forfeiture  set  aside,  the  case  stated  to  the 
court  would  appeal  strongly  to  its  sense  of  equity. 

This,  however,  is  not  what  appellant  asks.  He  does  not 
now  ask  that  he  be  permitted  to  fulfill  his  contract,  but  that 
the  court  shall  make  a  new  one  and  enforce  that.  Having 
contracted  to  buy  certain  property  of  appellee,  and  havinj^^ 
failed  to  comply  with  the  agreement  of  purchase,  he  asks  \ 
that  the  court  shall  turn  such  contract  into  a  bargain  for  1 
the  improvement  of  appellee's  property,  and  compel  him, 
appellee,  to  pay  for  the  improvements  put  thereon.  Neither 
a  court  of  law  nor  equity  has  power  to  make  bargains  for 
parties. 
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Appellee  contraoted  to  sell  his  land;  such  bargain  can  not 
by  any  court  be  changed  into  an  agreement  to  hire  appel- 
lant to  put  improvements  thereon. 

It  is  immaterial  whether  appellant's  failure  to  perform 
his  agreement  was  owing  to  misfortune  or  willfulness; 
whether  he  made  a  bad  bargain  which  he  does  not  care  to 
carry  out,  or  undertook  that  which  his  means  did  not  enable 
him  to  perform.  Impossibility  of  performance,  so  that 
there  be  no  natural  impossibility  in  the  thing,  is  no  excuse 
for  a  promisor.     2  Parsons  on  Contracts,  673. 

An  undertaking  to  do  a  thing  which  is  in  itself  possible, 
will  render  the  promisor  liable  for  a  failure  although  it  was 
beyond  his  power  to  accomplish,  for  it  was  his  folly  to  run 
the  risk  of  being  able  to  do  that  which  for  him  has  proven 
to  be  impossible.    Walker  v.  Tucker,  70  111.  527. 

Where  a  party  has  by  contract  taken  upon  himself  a  duty 
he  is  bound  to  make  it  good,  and  if  loss  occur,  even  from 
inevitable  accident,  it  falls  upon  him  who  has  contracted 
that  he  will  bear  it. 

As  to  this  rule  the  Supreme  Court  in  Steele  v.  Buck,  61 
111.  34r3,  said :  ^^  The  rule  is  a  just  one,  and  has  its  founda- 
tion in  reason,  for  if  he  did  not  intend  to  bear  the  loss,  it  is 
natural  to  presume  he  would  have  stipulated  against  it.  It 
tends  to  promote  justice  by  regarding  the  sanctity  of  con- 
tracts." 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Oriffen  et  al.  t.  Cooper  et  al. 

1.  P AKTN  ER8U1P—  What  w,  etc. — A  community  of  profit  is  the  very 
essence  of  a  partnership. 

2.  PABTNKRSfflP — Community  of  Profit — Application  of  the  Law.  — C. 
and  S.  entered  into  an  agreement  by  which  S.  was  to  furnish  the  manu- 
script of  a  book  on  gambUng,  which,  when  furnished,  was  to  be  the 
property  of  both  of  them,  etc.  It  toaa  held,  that  C.  did  not  thereby  be^ 
come  bound  to  pay  the  expense  8.  might  be  at  in  preparing  such  manu- 
script.   There  was  no  community  of  profit  in  the  preparation  of  the 
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manuBcript  of  this  work.    S.  had  agreed  to  furnish  this,  and  was  to  re- 
ceive a  certain  reward  therefor. 

8.  Partnership — Agreement  to  Form  a  Corporation. — An  agreement 
to  form  a  corporation  is,  perhaps,  such  a  joint  undertaking,  aa  that,  for 
work  done  in  pursuance  of  it,  and  solely  for  thejbtnf  benefit,  each  would 
be  liable;  as,  for  instance,  the  employment  of  a  lawyer  to  prepare  the 
necessary  papers,  payment  of  fees,  etc. 

Memorandnm. — Action  in  the  Circuit  Coiui  of  Cook  County;  the  Hon. 
Samuel  McConnell,  Judge,  presiding.  Declaration  for  work,  etc.; 
plea  of  general  issue;  trial  by  jury;  verdict  and  judgment  for  plaint- 
iffs: defendants  iippeal.  Heard  in  this  court  at  the  March  term,  1893, 
and  affirmed.    Opinion  filed  March  18,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'  Brief,  Frank  A.  Johnson,  Attorney. 

When  two  or  more  persons  join  money,  or  goods,  or  labor, 
or  all  of  these  together,  and  agree  to  give  each  other  a  com- 
mon claim  upon  such  joint  stock,  this  is  partnership.  Euth- 
erford  Inst,  of  Nat.  Law  Bk.,  1  Ch.  13,  Sec.  9;  Fougner  t. 
First  Nat.  Bk.  Chicago,  141  111.  124;  Linter  v.  Williams,  47 
111.  178. 

Persons  who  agree  to  form  a  corporation  to  carry  on  a 
certain  business,  and  proceed  with  work,  and  procure  mate- 
rials to  be  used  by  the  corporation  when  organized,  and 
thereby  contract  debts,  are  liable  as  partners.  Cook  on 
Stock  and  Stockholder,  Sec.  233  and  note  5,  and  Sec.  234 
and  notes;  Bigelow  v.  Gregory,  73  lU.  197;  Pettis  v.  Atkins, 
60  111.  454-7;  Collier  on  Partnership,  4. 

When  several  persons  agree  to  form  a  corporation,  one 
putting  in  one  kind  of  property  and  another  another,  but  no 
incorporation  is  eflFected,  there  is  a  qtcdsi  partnership  when 
parties  are  entitled  to  share  the  profits  and  losses,  and  this, 
though  the  title  to  the  property  put  in  is  not  changed. 
Flagg  V.  Stowe,  85  lU.  164;  Stowe^  v.  Flagg,  72  111.  397. 

Parties  to  an  agreement  for  a  joint  interest  of  the  same 
nature  in  a  particular  adventure  are,  inter  se,  partners.  One 
may  contribute  money  and  the  other  labor.  Bobbins  v.  Las- 
well,  27  lU.  365. 
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Appellees*  Brief,  Edward  Maher,  Attorney  for  Henry 

N.  Cooper. 

A  community  of  profit  is  the  very  essence  of  the  con- 
tract of  partnership,  for  without  this  community  of  profit 
a  partnership  can  not,  in  contemplation  of  law,  exist.  Irvin 
V.  K  C.  &  St.  L.  R.  E.  Co.,  92  111.  103. 

Opinion  of  the  Court,  Waterman,  J. 

This  was  an  action  of  assumpsit  to'  recover  of  appellees, 
as  partners,  for  services  performed  upon  the  order  and  by  the 
direction  of  Simonds  only.  Cooper  denies  that  he  was  in 
partnership  with  Simonds,  and  says  that  the  services  in  ques- 
tion were  not  performed  for  him.  Cooper,  or  by  his  order. 

One  question  presented  to  the  court  was,  whether  two  cer- 
tain written  instruments  executed  by  Cooper  and  Simonds, 
or  what  was  done  thereunder,  constituted  them  partners. 

The  first  instrument  executed  by  them  was  an  agreement 
.to  form  a  joint  stock  company,  under  the  laws  of  the  State 
of  Illinois,  with  a  capital  of  $60,000;  and  provided  how  the 
stock  should  be  equally  divided  between  ti  -^m,  and  what  each 
party  should  give  the  corporation  for  his  share. 

This  instrument  contained  an  agreement  by  C<>oper  to  as- 
sign to  the  aforesaid  corporation  "  his  contract  with  one  John 
Quinn  for  the  production  of  a  book  upon  gambling,"  and 
that  the  said  Cooper  and  Simonds  should  have  an  equal  in- 
terest in  said  book. 

The  organization  of  the  corporation  was  afterward  aban- 
doned, and  Cooper  and  Simonds  made  another  agreement, 
whereby  Simonds  agreed  to  have  the  manuscript  of  said 
book  on  gambling  finished  during  the  first  week  of  Septem- 
ber, 1889,  and  Cooper  agreed,  if  said  manuscript  was  so  fin- 
ished, to  pay  into  a  certain  bank,  on  the  6th  day  of  Septem- 
ber, 1889,  the  sum  of  $1,200. 

The  plaintiffs  were  employed  by  Simonds  to  do,  and  did, 
stenographic  work  in  the  collection  of  matter  for  the  said 
work  on  gambling. 

The  agreement  to  form  a  corporation  was,  perhaps,  such  a 
joint  undertaking  that  work  done  in  pursuance  thereof, 
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which  was  solely  for  their  joint  benefit,  each  would  be  liable 
for;  as,  the  employment  of  a  lawyer  to  prepare  the  necessary 
papers,  payment  of  fees,  etc.;  but  Cooper  did  not  thereby 
become  bound  to  pay  for  the  expense  Simonds  might  go  to 
in  preparing  certain  manuscript  books  as  his  contribution 
for  the  stock  he  was  to  receive,  any  more  than  Simonds 
became  liable  to  pay  a  note  Cooper  might  have  given  to 
obtain  the  money,  he,  Cooper,  was  to  raise  and  pay  toward 
the  stock  he  was  to  receive. 

So,  too,  as  to  the  second  instrument.  Simonds  agreed  to 
furnish  the  manuscript  of  a  book  on- gambling,  which,  when 
furnished,  was  to  be  the  property  of  him  and  Cooper;  but 
Cooper  did  not  thereby  become  bound  to  pay  the  expense 
Simonds  might  be  at  in  preparing  such  manuscript. 

The  work  done  by  appellants  was  not  done  for  Cooper 
and  Simonds,  or  for  any  corporation  they  contemplated 
organizing;  it  was  done  for  Simonds  alone,  although  the 
manuscript,  if  completed,  might  by  Simonds  have  been 
turned  over  to  a  contemplated  corporation  or  firm. 

It  is  quite  true,  as  is  held  in  Fougner  v.  First  National 
Eank  of  Chicago,  141  111.  124,  that  an  instrument  may  con- 
stitute a  partnership,  although  there  is  in  it  in  terms  no 
mention  of  partnership;  and  equally  true,  that  as  regards 
third  parties,  persons  may  become,  or  rather  be  held,  as  part- 
ners, without  their  having  intended  to  assume  such  relation. 
Lintner  v.  Milliken,  47  111.  178. 

A  community  of  profit  is  the  very  essence  of  partnership. 
Irvin  V.  N.  C.  &  St.  L.  Ry.  Co.,  92  111.  103. 

There  Avas  certainly  no  community  of  profit  in  the  prepa- 
ration of  the  manuscript  of  this  work  on  gambling.  Simonds 
had  agreed  to  furnish  this,  and  was  to  receive  certain  reward 
therefor.  If  it  had  cost  Simonds  $10,000  to  prepare  this 
manuscript,  the  expense  or  loss  would  have  been  his  alone, 
and  if  it  had  not  cost  him,  Simonds,  a  dollar  to  do  as  he  had 
promised.  Cooper  would  have  been  none  the  richer. 

If  the  corporation  or  partnership  had  been  formed,  Simonds 
would  have  had  no  right  to  pledge  its  credit  for  what  he 
alone  was  to  supply. 

The  judgment  of  the  Circuit  Court  is  affinned. 
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Bachman  t.  Friedman. 

1.  'Pra.cticr— Appellate  Court^Motum  for  a  New  Trial^When  a 
Part  of  the  Record, — ^A  motion  for  a  new  trial  is  not  apart  of  the  record, 
and  does  not  become  so  by  its  being  copied  by  the  clerk  as  a  part  of  the 
proceedings  in  the  cause. 

2.  Pragticb — Appellate  Court — Motion  for  New  Trial — Chrounds,  etc 
A  judgment  will  not  be  overturned  upon  the  ground  that  the  evidence 
was  not  sufficient  to  warrant  the  verdict,  imless  a  motion  for  a  new 
trial  was  made,  specifying  such  ground. 

M eraorandnm. — Action  of  trespass  in  the  Superior  Court  of  Cook 
County;  the  Hon.  Georqe  H.  Ksttbllb,  Judge,  presiding.  Declaration 
for  assault  and  battery;  plea  of  not  guilty  and  self-defense;  trial  by 
jury;  verdict  and  juigmant  for  plaintiff;  defendant  brings  the  case 
h^e  upon  a  writ  of  error.  Heard  in  this  court  at  the  March  term,  1893, 
and  affirmed.     Opinion  filed  March  18,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Edw.  U.  Fliehmann,  attorney  for  plaintiff  in  error. 

BioHOLsoN,  Matson  &  Pbase,  attorneys  for  defendant  in 
error. 

Opinion  of  the  Coxjbt,  Waterman,  J. 

This  was  an  action  for  an  assault  and  battery  alleged  to 
have  been  committed  by  William  Bachman  upon  Meyer 
Friedman. 

The  evidence  disclosed  that  out  of  one  of  those  unfortu- 
nate and  inexcusable  quarrels  which  sometimes  arise  between 
neighbors,  an  affray  had  taken  place  in  which  Mr.  Fried- 
man, an  old  man,  was  beaten. 

We  do  not  think  that  Friedman  was  free  from  blame;  he 
made  use  of  insulting  and  vulgar  language.  Bachman,  in- 
stead of  going  away,  deliberately  came  back,  renewed  the 
quarrel,  and  struck  this  foolish,  insulting  and,  perhaps,  in- 
toxicated old  man.  '  The  damages  assessed,  $600,  are  in  our 
view,  under  the  circumstances,  large  —  greater  than  we 
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think  ought  to  have  been  allowed — but,  if  disposed  to  do 
BO,  we  could  not  set  aside  the  judgment  for  that  reason. 

No  motion  for  a  new  trial  is  shown  in  the  bill  of  excep- 
tions. A  motion  for  a  new  trial  is  not  a  part  of  the  record, 
and  does  not  become  so  by  its  being  copied  by  the  clerk  as 
a  part  of  the  proceedings  in  the  cause.  Foreman  v.  John- 
son, 40  III,  App.  456;  Gill  v.  The  People,  42  111.  521;  Graham 
V.  The  People,  115  111.  5G6,  569;  James  v.  Dexter,  113  111. 
654;  Martin  v.  Foulke,  114  111.  206;  Obermark  v.  The  Peo- 
ple, 24  lU.  App.  259;  0.  &  N.  W.  R.  R.  Co.  v.  Benham,  25 
111.  App.  248;  Shedd  v.  Dalzell,  30  lU.  App.  356;  Daniels  v. 
Shields,  38  111.  197;  Cline  v.  Toledo,  St.  Louis  &  Kansas 
City  Ry.  Co.,  41  111.  App.  516;  Firemen's  Ins.  Co.  v.  Peck,  126 
lU.  493. 

A  judgment  will  not  be  overturned  upon  the  ground  that 
the  evidence  was  not  sufficient  to  warrant  the  verdict,  un- 
less a  motion  for  a  new  trial  was  made,  specifying  such 
ground.  Reichwald  v.  Gaylord  et  al.,  73  111.  503;  Ottawa, 
Oswego  &  Fox  River  Valley  Ry.  Co.  v.  McMath,  91  111.  104; 
Emory  v.  Addis,  71  111.  277;  Jones  v.  Jones,  71  III.  562; 
Daniels  v.  Shields,  38  111.  197;  McClurkin  v.' E wing,  42  111. 
283;  Alley  v.  Lunbert,  35  111.  App.  598. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Lanz  et  al.  t.  Wachs. 


1,  Warranty— JmpZied,  When.—0.  &  Co.,  being  dissatisfied  with  a 
boiler  which  W.  had  put  in  for  them,  on  account  of  its  being  too  small, 
wanted  to  exchange  it  for  one  larger.  After  some  talk  they  said  to  W.: 
**  You  go  ahead  and  put  in  what  is  right  and  charge  us  the  difference." 
On  the  trial  of  a  suit  for  a  breach  of  warranty  it  was  held  that  the  con- 
tract being  executory,  the  law  implies  that  the  parties  contemplated  that 
the  boiler  should  be  a  good  merchantable  boiler  of  its  kind,  and  raises  a 
warranty  to  that  effect;  and  the  contract  can  only  be  fulfiUed  by  put- 
ting in  a  boiler  of  that  character. 

2.  Warranty — Breach  of— A  Question  for  the  Jury. — On  the  trial  of 
an  action  for  the  breach  of  a  warranty  the  question  as  to  whetlier  the 
property  in  question  was  or  was  not  of  a  cei-tain  character  is  one  open 
to  investigation  and  for  the  jury  to  determine,  not  for  the  court. 
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Memorandum. — ^Action  of  assumpeit  In  the  C^ircuit  Court  of  Cook 
County;  the  Hon.  Samukl  McConnell,  Judge,  presiding.  Declaration 
for  a  breach  of  warranty;  plea,  general  issue;  trial  by  jury;  verdict  and 
judgment  for  defendant;  appeal  by  plaintiffi.  Haard  in  this  court 
at  the  March  term,  1893.  Reversed  and  remanded.  Opinion  filed  May 
24,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellants'  Brief,  Willoughby  &  Binsw anger,  Attornets. 

The  court  erred  in  directing  the  jury  to  find  for  the  de- 
fendant, because,  1st,  there  was  an  express  warranty  of  the 
boiler  contained  in  the  written  proposition  of  Wachs,  which 
Lanz,  Owen  &  Co.  accepted,  and  there  being  evidence  tend- 
ing to  show  a  breach  of  the  warranty,  the  case  should  have 
been  left  to  the  jury.  2d,  the  agreement  made  subsequent 
to  the  original  contract  for  the  boiler,  engine,  etc.,  being  an 
alteration  of  the  contract  in  relation  to  the  size,  merely,  of 
the  boiler,  did  not  abrogate  the  express  warranty.  The  court 
below  erred  in  his  construction  of  the  written  contract  as 
modified  by  the  parol  agreement.  Goss  v.  Lord  Nugent,  5 
B.  &  Ad.  58;  Blasdell  v.  Souther,  6  Gray,  151;  Cumraings  et 
al.  V.  Arnold  et  aL,  3  Met.  479;  West  Haven  W.  Co.  v.  Red- 
field  et  al.,  57  Conn.  39. 

In  executory  contracts  for  the  sale  of  personal  property, 
the  law  implies  as  a  part  of  the  contract,  in  the  absence  of 
any  express  stipulation  to  that  eflFect,  that  the  property  shall 
be  of  fair  merchantable  quality  and  condition,  and  fit  for  the 
uses  for  which  it  is  purchased.  Kohl  v.  Lindley  et  al.,  39 
111.  203;  Babcock  v.  Trice,  18  111.  420;  Doane  et  al.  v.  Dun- 
ham, 65  111.  512;  Fish  et  al.  v.  Eoseberry,  22  lU.  299. 

Where  a  manufacturer  or  dealer  contracts  to  supply  an 
article  which  he  manufactures,  or  in  which  he  deals,  to  be 
applied  to  a  particular  purpose,  so  that  the  buyer  necessarily 
trusts  to  the  judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is  in  that  case,  an  implied  warranty  that  the  article  is 
reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied, 
Hight  et  aL  V.  Bacon  et  al,  126  Mass.  12;  Byers  et  al  v. 
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Chapin,  28  Ohio  St.  300;  Van  Wyck  v.  Allen  et  ai.,  69  X. 
Y.  66;  Gerst  v.  Jones  &  Co.,  32  Gratt.  521. 

Appellee's  Brief,  C.  W.  Gbeenfield,  Attokney. 

Appellee  contended  that  there  was  no  implied  warranty 
of  the  boiler  on  the  part  of  Wachs.  He  was  not  a  manu- 
facturer of  boilers,  and  no  attempt  was  made  upon  the  trial 
to  prove  that  at  the  time  of  the  transaction,  he  held  himself 
out  to  the  plaintiffs  as  a  manufacturer  of  boilers.  Archdale 
V.  Moore,  19  111.  565;  Kohl  v.  Lindley,  39  111.  203;  Chicago 
Pkg.  &  P.  Co.  V.  Tilton,  87  111.  547;  Misner  v.  Granger,  4 
Gil.  69;  Bragg  v.  Morrill,  49  Vt.  45. 

After  an  agreement  has  been  reduced  to  writing,  it  is 
competent  for  the  parties,  at  any  time  before  breach  of  it, 
by  a  new  contract  not  in  writing,  either  altogether  to  waive, 
dissolve,  or  annul  the  former  agreements,  or  in  any  manner 
to  add  to,  or  subtract  from,  or  vary  or  qualify  the  terms  of 
it,  and  thus  to  make  a  new  contract;  which  is  to  be  proved, 
partly  by  the  written  agreement,  and  partly  by  the  subse- 
quent verbal  terms  engrafted  upon  what  will  thus  be  left 
of  the  written  agreement.  Goss  v.  Lord  Nugent,  5  B.  and 
Ad.  58;  Blasdellv.  Souther,  6  Gray,  151;  West  Haven  Water 
Co.  V.  Kedfield  et  al.,  58  Conn.  39;  Cummings  et  al.  v.  Ar- 
nold et  al.,  3  M^t.  489. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee,  under  a  written  proposition  made  by  him  to, 
and  accepted  by,  the  appellants,  furnished  them  some  ma- 
chinery, among  which  was  to  be  "  One  36  x  72  submerged 
flue  boiler."  Later,  it  was  concluded  that  such  a  boiler  was 
too  small.  The  appellee's  own  version  is :  "When  the  plant 
was  run  for  a  week  or  so,  I  saw  that  that  36  x  72  boiler  had 
more  to  do  than  a  boiler  of  that  capacity  should  do,  and  I 
went  to  Mr.  Lanz,  personally,  and  made  that  fact  known  to 
him.  I  told  him  that  I  felt  satisfied  that  a  boiler  36  x  72 
would  be  crowded  too  hard  for  that  establishment,  and  if 
he  was  willing  to  pay  the  actual  difference  between  the  36 
X  72  and  42  x  84  boiler,  I  would  feel  better  satisfied  over  that 
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size  of  boiler.  After  talking  a  little  with  Mr.  Lanz  about 
that,  he  told  me,  '  Wachs,  you  go  ahead  and  put  in  what  is 
right  and  charge  us  the  difference.'  On  the  strength  of 
that,  I  ordered  a  42  x  84  submerged  flue  boiler  from  Mr. 
Mathews." 

We  assume  that  the  appellants  knew  that  the  appellee 
did  not  manufacture  boilers,  and  that  the  boiler  was  to  be 
sent  by  Mathews,  a  boiler  manufacturer  in  South  Bend,  In- 
diana. But  the  appellahts  had  no  relation  with  Mathews, 
nor  did  the  contract  between  these  parties  require  that  the 
boiler  should  be  the  product  of  any  particular  manufac- 
turer. 

As  the  appellee  states  the  bargain,  it  was  left  to  him  to 
put  in  what  was  right.  Now,  if  that  did  not  put  him  in  the 
position  of  a  manufacturer,  who,  furnishing  an  article  for  a 
special  purpose  is  by  law  a  warrantor  that  it  is  fit  for  that 
purpose,  yet,  the  contract  being  executory,  the  law  will  imply 
that  the  parties  contemplated  that  the  boiler  should  be  a 
good  boiler  of  its  kind,  merchantable,  and  will  raise  a  war- 
ranty to  that  effect,  and  the  appellee  could  fulfill  his  con- 
tract only  by  putting  in  a  boiler  of  that  character.  Doane 
V.  Dunham,  65  111.  512;  Kohl  v.  Lindley,  39  111.  195. 

And  whether  the  boiler  was.  or  was  not  of  that  character, 
was  a  question  open  to  investigation,  notwithstanding  the 
use  of  the  boiler  by  the  appellants  for  two  years.  Under- 
wood V.  Wolf,  13 fill.  425. 

The  question  was  one  of  fact  for  the  jury,  not  the  court, 
to  decide. 

The  appellants  sued  the  appellee  for  a  breach  of  warranty, 
and  put  in  a  good  deal  of  testimony  as  to  leaks  in  the  boiler, 
and  unsuccessful  efforts  by  the  appellee  to  stop  the  leaks, 
and  that  they  put  it  out  because  of  the  leaks. 

At  the  close  of  the  testimony  the  court  instructed  the  jury 
to  find  for  the  defendants.  This  was  error.  The  case 
should  have  been  left  to  the  jury  to  decide,  under  proper 
instructions,  if  asked,  and  without,  if  none  were  asked,  and 
the  court  did  not  care  to  write  any. 

The  judgment  is  reversed  and  the  cause  remanded. 
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^  ?^         Charles  A.  North  et  al.  t.  John  A.  Alles  et  al. 
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and 
Charles  A.  North  et  al.  r.  Alfred  Fromhold  et  al. 

1.  'BRACncE'—Appellate  Court — Incomplete  Records. — The  11th  rule 
of  this  court  as  to  the  pr»cipe  for  a  record  which  has  been  a  rule  of  the 
Supreme  Court  since  Vol.  19  of  its  reports  (see  rule  36,  Supreme  Court)  must 
be  understood  as  intended  to  aid  the  clerk  in  determining  what  is  a  com- 
plete record  under  the  next  preceding  rules.  It  can  not  be  held  to  have 
the  effect  of  changing  the  statute  which  requires  a  complete  record. 

Memorandum. — Suit  for  mechanics* lien.  In  the  Circuit  Court  of  Cook 

County;  the  Hon.   Oliver  H.   Horton,  Judge,  presiding.    Decree  for 

defendants  on  intervening  petitions;   complainant   brings  the  record 

here  upon  a  writ  of  error.    Heard  in  this  court  at  the  March  term, 

1893,  and  affirmed.    Opinion  filed  April  12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Kerr  &  Barb  and  F.  A.Willouqhbt,  attorneys  for  plaint- 
iffs in  error. 

Brief  of  Defendants  in  Error,  W.  A.  Shaw,  Attorney. 

The  record  itself  is  not  complete.  It  so  appears  by  a  ref- 
erence to  the  clerk's  certificate  and  praecipe  upon  which  the 
record  was  made  up.  An  incomplete  record  stands  in  the 
way  of  allowing  the  plaintiff  in  error  to  be  heard  upon  its 
merits.  The  decree  should,  therefore,  be  sustained.  Frink 
V.  Keal,  37  111.  App.  627. 

Opinion  of  the  Court,  Gary,  P.  J. 

These  writs  of  error  are  prosecuted  to  reverse  decrees  in 
mechanics'  lien  cases,  which  decrees  seem,  from  the  records, 
to  have  been  entered  in  favor  of  the  defendants  in  error  upon 
the  intervening  petitions,  in  a  case  Avherein  George  Henden- 
bluth  et  al.  were  complainants,  and  P.  H.  Rudolph  et  al. 
were  defendants. 

The  clerk  certifies  that  what  we  have  as  the  record  in 
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either  case  is  "  a  true,  perfect  and  complete  transcript  of  the 
record  according  to  praecipe,  filed  and  heretofore  copied 
herein." 

Turning  to  that  praecipe  in  each  case,  we  find  that  it  calls 
specifically  for  certain  pleadings,  orders  and  the  final  decree. 
Upon  that  we  can  not  review  the  decrees. 

When  we  granted  a  supersedeas  we  did  not  notice  the 
want  of  a  complete  record,  but  the  defendants  in  error  have 
by  their  brief  objected  to  its  sufficiency,  and  the  plaintiffs 
in  error  have  paid  no  attention  to  the  objection. 

The  11th  rule  of  this  court  as  to  a  praecipe  for  a  record 
has  been  a  rule  of  the  Supreme  Court  since  19th  111.  Rep.; 
see  rule  36  there,  and  must  be  understood  as  intended  to 
aid  the  clerk  in  determining  what  is  a  complete  record  under 
the  next  preceding  two  rules.  It  can  not  be  held  to  have 
the  effect  of  changing  the  statute  which  requires  a  complete 
record.    Eowan  v.  Bowles,  25  111.  113. 

There  are  occasional  intimations  that  something  less  than 
a  complete  record  may  sometimes  be  enough  (Van  Meter 
V.  Lovis,  29  111.  488,  Miller  v.  Whitaker,  33  111.  386,  but  no 
such  decision.  With  such  records  as  are  here,  we  can  only 
affirm  the  decrees. 

It  is  possible  to  conceive  of  additional  pleadings,  supported 
by  proof,  which  would  cure  everything  which  is  now  as- 
signed as  error,  even  if  it  be  well  assigned,  as  to  which  we 
express  no  opinion.  Atkinson  v.  Linden,  35  111.  App,  448; 
Ailing  V.  Wenzell,  46  111.  App,  562. 

Affirmed. 


Bockford  City  Railway  Co.  r.  Matthews. 

1.  Pleadino — Ordinances — Judicial  Notice. — ^Where  the  fault  of  a 
party  is  alleged  to  consist  in  not  complying  with  the  ordinances  of  a 
city  prescribing  a  duty,  etc. ,  the  ordinances  must  be  set  out  in  tlie  dec- 
laration or  the  court  can  not  take  judicial  notice  of  them  as  a  part  of 
the  pleadings. 

2.  Railboad  CoiiPAmES— Accepting  Grant  for  the  Use  of  a  Street-- 
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Duty,  etc. — If  a  corporation  accepts  a  grant  from  a  city  of  the  rifrht  to 
use  the  street  in  a  special  manner,  and  the  grant  is  burdened  with  a  duty, 
which  it  neglects  to  perform,  and  an  injury  results,  the  corporation  is 
responsible  for  the  consequences  of  its  neglect  of  that  duty;  but  for  the 
non-repair  of  a  street  in  which  it  has  a  special  privilege,  it  is  not  liable, 
by  reason  of  its  having  such  special  privilege. 

Memorandnm. — Action  to  recover  for  personal  injuries.  In  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  Jambs  H.  Cartwrioht,  Judge, 
presiding.  Declaration  in  case;  plea  of  not  guilty;  trial  by  jury;  verdict 
and  judgment  for  plaintiff.  Defendant  appeals.  Heard  in  this  court  at 
the  March  term,  1898.  Reversed  and  remanded.  Opinion  filed  April  12» 
1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Garvee  &  FisHEE,  attorneys  for  appellant. 

L.  L.  Morrison,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  appeal  comes  to  this  court  by  consent  of  the  parties 
under  the  16th  section  of  the  act  of  June  2,  1877,  establish- 
ing appellate  courts. 

The  appellee  sued  for  injury,  which  she  alleged  she  sus- 
tained in  consequence  of  the  defective  condition  of  a  street 
crossing  at  a  place  where  two  streets  cross  each  other,  in 
the  city  of  Kockf ord,  along  one  of  which  streets  the  track 
of  the  appellant  lay. 

The  evidence  is  such  that  if  there  were  no  error  of  law  in 
the  case  it  would  be  difficult  to  justify  the  verdict  of  the 
jury;  but  the  view  we  take  makes  it  unnecessary  to  go  into 
the  evidence  to  anv  considerable  extent. 

It  is  only  necessary  to  say  that  from  the  whole  evidence, 
the  verdict  of  the  jury  may  have  been  on  the  theory  that 
the  appellee  stepped  into  a  hole  by  the  side,  but  outside  of 
the  track;  or  upon  the  theory  that  in  stepping  over  the  rail, 
on  one  side  of  the  track,  she  struck  her  left  foot  against  the 
rail,  or  the  stringer  on  which  it  was  laid. 

The  fault  of  the  appellant  is  alleged  to  consist  in  not  com- 
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plying  with  ordinances  of  the  city  of  Rockford,  as  to  the 
duty  of  the  appellant  with  reference  to  its  track  and  the 
street  where  it  was  laid.  These  ordinances  are  not  set  out 
in  the  declaration,  and  the  court  could  not  take  judicial 
notice  of  them.  Chicago  W.  D.  Ry.  v.  Klauber,  9  111.  App. 
613. 

And  the  allegation  that  by  virtue  of  the  ordinances  it 
was  the  duty  of  the  appellant,  etc.,  is  of  no  avail.  Same 
case,  and  Zjednoczenie  v.  Sadecki,  41  111.  App.  329;  Chicago 
C.  B.  Co.  V.  Milton,  Ibid.  154.  "  The  pleader  must  state 
facts  from  which  the  law  will  raise  the  duty."  Ayers  v. 
City  of  Chicago,  111  111.406. 

But  there  was  no  motion  in  arrest  of  judgment  below,  nor 
is  there  any  assignment  of  error  here,  that  directly  raises  the 
question  of  the  sufficiency  of  the  declaration.  Had  there 
been  a  motion  in^  arrest,  an  amendment  might  have  been 
allowed  even  after  verdict.  Stearns  .v.  Reidy,  33  111.  App. 
246. 

The  most  important  question  in  the  case  is  whether  an 
ordinance  of  the  city,  of  June  27, 1881,  which  prescribed  that 
it  shall  be  the  duty  of  the  company  to  keep  in  good  repair 
one  foot  outside  of  the  track,  where  the  track  is  in  the  street, 
is  in  force. 

The  part  of  the  section  of  that  ordinance  which  imposed 
the  duty,  is  as  follows : 

"  Sec.  3.  Said  company  shall  maintain  the  same  in  such 
manner  as  to  permit  the  free  use  of  the  street  on  each  side 
of  said  tracks,  and  the  crossing  of  vehicles  over,  along  and 
upon  the  same,  with  the  least  practicable  obstruction,  and 
so  as  not  to  interrupt  the  free  flow  of  water  on  the  side  and 
cross  gutters.  And  where  said  track  is  in  the  street,  it  shall 
be  the  duty  of  the  company  to  keep  in  good  repair  the 
space  between  the  tracks,  and  between  the  tracks  when 
double,  and  for  one  foot  outside  of  each  track,  and  the  com- 
pany shall  work  with  the  city  authorities  to  maintain  the 
mutual  rights  and  conveniences  of  the  city,  citizens  and 
company  in  the  use  of  the  streets.  In  all  streets  reduced  to 
grade  the  track  shall  be  laid  on  the  same  grade,  and  on  un- 
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graded  streets  or  parts  thereof^  the  track  may  he  laid  as 
near  as  practicable  on  the  existing  surface;  but  when  the 
city  shall  grade  or  change  the  grade  of  any  street  or  part 
thereof,  the  company  shall  promptly  remove  or  adjust  its 
track  so  as  to  permit  such  grading  to  be  done  by  said  city 
with  as  little  inconvenience  as  possible." 

September  26,  1889,  another  ordinance  was  passed,  parts 
of  which  are  as  follows : 

"  An  ordinance  authorizing  the  Rockford  Street  Railway 
Company  to  change  the  construction  and  operation  of  its 
road  and  to  construct,  maintain  and  operate  by  electric 
motive  ]X)wer,  street  railroads  in  the  city  of  Rockford,  and 
defining  the  powers  and  duties  of  said  company. 

"  Sec.  1.  Whereas,  the  Rockford  Street  Railwav  com- 
pany  had  made  application  to  the  council  for  an  ordinance 
to  define  and  fix  the  manner,  conditions  and  regulations 
under  which  said  company  shall  obtain  the  right  to  change 
the  construction  and  operation  of  its  road  upon  the  streets 
hereinafter  mentioned  from  animal  to  electric  motive  power 
and  to  operate  and  maintain  an  electric  street  railway  in 
said  city , 

"  Therefore,  be  it  ordained  by  the  city  council  of  Rock- 
ford, that  consent,  permission  and  authority  is  hereby  given 
and  granted  to  and  vested  in  the  Rockford  City  Railway 
Company  and  its  successors  and  assigns  to  change  the  con- 
struction and  operation  of  its  road  upon  the  portions  of 
streets  hereinafter  mentioned,  and  to  construct,  maintain, 
occupy  and  operate  for  twenty  years  from  the  passage  of 
this  ordinance,  upon  the  conditions  hereinafter  stated. 
«  #  *  «  4t  #  « 

"  Sec.  7.  The  rights  and  privileges  herein  conferred  are 
granted  upon  the  following  express  conditions,  to  wit : 

"  First.  At  any  time  before  the  city  of  Rockford  shall 
have  attained  a  population  of  thirty-five  thousand,  as  as- 
certained by  official  census  under  the  authority  of  said  city, 
should  said  city  elect  to  pave  or  otherwise  improve  the  sur- 
face of  any  street  or  part  of  street  or  streets,  along  which 
said  railway  may  run,  said  Rockford  Street  Railway  Com- 
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pany  shall,  at  the  same  time  and  at  its  own  expense,  pave 
or  otherwise  improve  the  space  within  the  rails  of  their 
tracks,  if  but  one,  and  the  space  within  the  rails  of  one  of 
their  said  tracks,  if  double,  so  that  it  shall  specifically  cor- 
respond with  the  improvement  of  the  street  outside  tlie  rail 
and  tracks,  and  when  such  streets  are  so  paved,  said  com- 
pany need  make  no  repairs  thereon  until  the  city  shall  have 
attained  the  population  aforesaid. 

"  Second.  When  said  city  shall  have  attained  a  popula- 
tion of  thirty-five  thousand,  ascertained  as  aforesaid,  and 
said  city  shall  at  any  time  thereafter  elect  to  pave,  re  pave 
or  otherwise  improve  any  street  or  part  of  street  or  streets, 
along  which  said  railway  may  run,  said  Eockford  Street 
Railway  Company  shall,  at  the  same  time  and  at  its  own 
expense,  pave,  repave  or  otherwise  improve  the  space  or 
spaces  within  its  rails  (but  not  the  space  between  its  tracks 
when  doublie),  so  that  it  shall  specifically  correspond  with 
the  improvement  of  the  streets  outside  the  rails  or  tracks, 
and  thereafter  keep  and  maintain  such  space  or  spaces  in 
good  repair,  whether  within  single  or  double  tracks,  switches 
or  turn-outs. 

"  Third.  On  all  streets  not  paved,  said  company  shall  at 
all  times  keep  in  good  repair  and  condition,  by  rubbling  the 
same,  all  portions  of  such  streets  as  are  within  the  rails  of 
its  tracks,  and  such  spaces  within  the  rails  shall  be  filled  and 
packed  so  as  to  make  the  same  level  with  that  portion  of 
the  street  adjoining  the  right  of  way.  Planking  and  cross- 
ings removed  by  said  companj'  from  the  right  of  Avay,  shall 
be  relaid  so  as  to  leave  the  same  in  as  good  repair  as  they 

were  before  being  removed." 

*  *  #  *  #  * 

The  eighth  clause  of  the  seventh  "section  required  the 
company  to  extend  its  lines,  and  a  failure  to  do  so  worked  a 

forfeiture. 

< 

The  eleventh  section  required  the  company  to  commence 
the  reconstruction  of  its  road  for  the  use  of  electric  power 
by  the  15th  of  April,  1890,  and  operate  all  its  lines  by  such 
power  within  twelve  months  after  the  acceptance  by  the 
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company  of  the  ordinance,  and  the  fifteenth  section  required 
the  company  to  file  with  the  city  clerk  a  written  acceptance 
within  ninety  days. 

Part  of  the  sixteenth  section  is  "  that  all  ordinances  or 
parts  of  ordinances  in  conflict  with  the  provisions  of  this  or- 
dinance shall  be  repealed  upon  the  filing  of  the  acceptance 
of  said  company  as  provided  in  the  foregoing  section,"  with 
a  saving  of  vested  rights. 

By  their  briefs  the  parties  agree  that  the  company  ac- 
cepted this  ordinance  as  required  by  the  fifteenth  section. 

We  think  it  clear  that  so  much  of  the  ordinance  of  1881 
as  related  to  the  duty  of  the  company,  was,  except  as  to  past 
events,  no  longer  in  force  after  this  acceptance  by  the  com- 
pany of  the  ordinance  of  1889. 

This  last  ordinance  is  what  its  title  expresses  it  to  be,  an 
ordinance  "  defining  the  powers  and  duties  of "  the  com- 
pany. 

The  case  of  Devine  v.  Commissioners,  84  111.  590,  is  in 
point. 

The  injury  to  the  appellee  happened  after  the  ordinance 
of  1889  was  in  force. 

It  is  familiar  law  in  this  State,  that  the  repairing  of  streets 
in  a  city  is  the  duty  of  the  city.  Gridley  v.  Cit}''  of  Bloom- 
ington,  88  111.  557,  followed  in  City  of  Chicago  v.  Crosby, 
111  111.  538. 

If  a  corporation  accepts  a  grant  from  a  city  of  the  right 
to  use  the  street  in  a  special  manner,  and  the  grant  is  bur- 
dened with  a  duty,  which  it  neglects,  and  injury  results,  the 
corporation  would,  no  doubt,  be  responsible  for  the  conse- 
quences of  neglect  of  that  duty,  but  for  mere  non-repair  of 
a  street  in  which  it  has  a  special  privilege,  it  is  not  liable 
simply  because  it  has  such  special  privilege. 

The  first  count  is  therefore  bad,  not  merely  because  it 
alleges  no  facts  from  which  the  law  will  imply  any  duty  on 
the  part  of  the  appellant  as  to  the  street,  but  because  also 
it  alleges,  by  implication,  a  duty  which  did  not  exist,  viz., 
not  to  permit  holes  to  remain  in  the  street  outside  of  and 
adjacent  to  its  tracks,  and  bases  the  right  to  recover  upon  a 
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neglect  of  that  duty.  As  before  said,  there  was  evidence 
from  which  the  jury  may  have  found  that  her  injury  was 
in  consequence  of  stepping  into  a  hole  outside  of  the  track. 

One  of  the  instructions  for  .the  appellant  was : 

"The  court  instructs  the  jury  that  if  they  believe  the 
plaintiff  has  proven  the  averments  contained  in  one  of  the . 
counts  of  her  declaration,  she  then  is  entitled  to  recover  the 
damages  for  injuries  proven  under  said  count  without  refer- 
ence to  the  averments  contained  in  the  remaining  counts  of 
her  declaration." 

This  instruction  justified  the  jury  in  finding  for  the  plaint- 
iff on  the  first  count,  which  alleges  the  stepping  into  a  hole 
outside  the  track,  and  is  therefore  error.  Grand  Tower,  etc., 
V.  UUman,  89  111.  244. 

In  principle  this  case  is  the  same  as  United  States  EoU- 
ing  Stock  Co.  v.  Chadwick,  35  111.  App.  474,  to  which  we 
refer  for  a  more  elaborate  statement  of  reasons. 

There  are  manv  other  questions  argued  bv  counsel,  but 
on  another  trial  they  may  not  arise. 

The  judgment  is  reversed  and  the  cause  remanded. 


Nixon  T.  Ludlam. 

1.  Injuries — Death — Wrongful  Act,  etc, — Action  for,  at  Common 
Law. — At  commoD  law  no  civil  action  could  be  maintained  for  the  death 
of  a  human  being  caused  by  the  wrongful  act  or  negligence  of  another, 
or  for  any  damages  suffered  by  any  person  in  consequence  of  such 
death. 

2,  Injuries — Death,  etc, — Action  Under  Statutes, — It  is  only  by  vir- 
tue of  the  statute  that  a  civil  action  can  be  maintained  for  damages 
accrued  subsequently  to,  and  suffered  in  consequence  of,  the  death  of  an 
individual,  and  the  right  of  action  for  such  damages  is  confined  by  the 
statute  itself,  to  the  personal  representatives  of  the  deceased. 

8.  tsJXTRiES— 'Death— Right  of  Action  —  Surviving  Husband, — The 
surviving  husband,  as  such,  can  not  maintain  an  action  for  damages 
on  account  of  the  death  of  his  wife  caused  by  a  wrongful  or  negligent 
act.  He  is  not,  however,  barred  either  at  common  law  or  by  the  statute, 
from  a  recovery  for  those  damages  which  accrue  prior  to  the  death. 

Vol.  l  la 
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His  right  of  recovery  for  all  damages  accruing  to  him  before  the  death 
is  well  recognized,  and  his  right  of  action  for  such  damages  does  not 
abate  by  her  death. 

4.  Malpractice— i2ig?ii  of  Surviving  Hu^)and  to  Recover. — ^The  sur- 
viving husband  has  a  right  to  recover  for  the  loss  of  the  services  of  his  wife 
during  the  time  that  she  survived  the  operation  complained  of,  and  for 
any  consequent  expense  he  was  put  to  in  caring  for  and  treating  her 
during  the  time  she  languished. 

Memorandam. — Action  to  recover  damages  for  the  death  of  a  wife  re- 
sulting from  a  surgical  operation.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richabd  S.  Tuthill,  Judge,  presiding.  Judgment  tor  de- 
fendant on  demurrer  to  the  declaration;  plaintiff  brings  the  record  here 
upon  a  writ  of  error.  Heard  in  this  court  at  the  March  term,  IddS. 
Reversed  and  remanded.     Opinion  filed  June  14,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Bbief  of  Plaintiff  in  Error,  W.  S.  Coy  and  D.  Blackman, 

Attorneys. 

The  plaintiffs  contended  that  a  husband  may  have  an  action 
on  the  case  against  a  surgeon,  growing  out  of  a  contract 
with  him  to  perform  a  surgical  operation  on  his  wife,  for 
malpractice,  which  results  in  lier  death,  if  that  was  not  in- 
stantaneous. Citing  Hare  on  Contracts,  on  pages  126, 127, 
128,  129,  130,  154  and  155;  Green  v.  Hudson  R.  R.  Co.,  2 
Keyes,  294,  and  28  Bar.  9;  Hyatt  v.  Adams,  16  Mich.  180; 
Long  V.  Morrison,  14  Ind.  595;  Mowry  v.  Chancy,  43  la. 
609;  Carey  v.  Berkshire  R.  R.  Co.,  1  Cush.  475;  Cooley  on 
Torts,  266. 

Brief  of  Defendants  in  Error,  Joseph  B.  Leake,  Attorney. 

The  defendants  contended  that  the  action  must  be  sus- 
tained, if  at  all,  under  the  common  law.  There  is  no  statute 
authorizing  it.  No  civil  action  will  lie  at  common  law  for 
causing  the  death  of  a  human  being.  Citing  Blackstone, 
book  3,  p.  119;  Cooley 's  Blackstone,  118,  note;  1  Chitty's 
Pleading,  68;  Knox,  Adm'r,  v.  City  of  Sterling,  73  111.  215; 
Hilliard  on  Torts,  Ch.  III.  Sec.  10;  Sedgwick  on  Damages, 
644;  Shearman  &  Redfield  on  Negligence,  Sec.  290,  and  note; 
Dennick  v.  Railroad  Co.,  103  U.  S.  21. 
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Opinion  of  the  Court,  Shepard,  J. 

This  was  an  action  in  case  to  recover  damages  suffered 
by  the  plaintiff  for  the  loss  of  the  services,  solace  and  soci- 
ety of  his  wife,  in  consequence  of  the  alleged  unskillful  per- 
fomance  by  the  defendant,  who  was  a  surgeon,  of  a  sur- 
gical operation  upon  her,  whereby  her  death  ensued  within 
two  days  after  the  operation  was  performed,  and  for  the 
expense  the  plaintiff  was  put  to  ^^  in  and  about  the  treat- 
ment of  his  said  wile  and  her  burial,"  and  for  injury  to  "  his 
feelings  and  health." 

To  the  declaration,  a  general  demurrer  was  interposed 
and]sustained,  on  the  ground,  as  stated  in  the  brief  of  plaint- 
iff in  error,  that  the  declaration  stated  a  case  of  the  instan- 
taneous death  of  the  wife.  Were  such  the  effect  of  the  dec- 
laration the  sustaining  of  the  demurrer  would  have  been 
proper. 

At  common  law,  no  civil  action  could  be  maintained  for 
the  death  of  a  human  being  caused  by  a  wrongful  act  or 
negligence  of  another,  or  for  any  damages  suffered  by  any 
person  in  consequence  of  such  death.  Hyatt  v.  Adams,  16 
Mich.  179. 

It  is  only  by  virtue  of  the  statute  that  a  civil  action  may 
be  maintained  for  damages  accrued  subsequently  to  and  suf- 
fered in  consequence  of  the  death,  and  the  right  of  action 
for  such  damages  is  confined  by  the  statute  itself,  to  the  per- 
sonal representatives  of  the  deceased. 

The  surviving  husband,  as  such,  can  not  maintain  an  action 
for  such  damages.  He  is  not,  however,  debarred  either  at 
common  law  or  by  the  statute,  from  a  recovery  for  those 
damages  which  accrued  prior  to  the  death.  Indeed  his  right 
of  recovery  for  all  damages  accruing  to  him  before  the  death 
is  well  recognized,  and  his  right  of  action  for  such  damages 
does  not  abate  by  her  death.    Hyatt  v.  Adams,  supra. 

Therefore,  it  appearing  by  the  declaration  that  the  wife 
survived  the  operation  for  the  space  of  about  two  days,  it 
was  error  to  sustain  the  demurrer. 

The  right  to  recover  for  the  loss  of  her  services  during  the 
time  that  she  survived  the  operation,  and  for  dJ\y  consequent 
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expense  he  was  put  to  in  caring  for  and  treating  her  during 
the  time  she  languished,  can  not  be  questioned. 

That  the  plaintiff  claimed  in  his  declaration  damages  for 
the  expense  of  her  burial,  and  by  reason  of  injury  to  his 
feelings  and  health,  which,  under  the  authorities,  he  can  have 
no  redress  for,  is  no  sufficient  reason  for  sustaining  the 
demurrer. 

Objection  to  evidence  concerning,  and  recovery  fw,  such 
damages,  can  be  properly  availed  of  at  the  trial  and  before 
judgment;  and  the  objection  that  a  declaration  claims  too 
much,  if  it  has  a  single  good  ground  for  recovery,  can  not 
be  made  by  general  demurrer.    Fisk  v.  Hicks,  31  N.  H.  535. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
reversed  and  the  cause  remanded. 
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50  2761  !•    EffTOPPEl/— 2n/anf  by  his  Next  Friend,— An  infant  is  not  bound  by 

80  Sd3|        the  admission  of  anybody.     The  rule  has  generally  been  applied  in 
equity,  but  it  is  equally  applicable  at  law, 

2.  'EstoppeIj— Infants  Not  Bound  by— Application  of  the  Law, — ^An 
infant  was  injured  in  a  ijailroad  accident.  In  pursuance  of  a  compro- 
mise between  the  father  and  the  representatives  of  the  railroad,  a  suit 
was  instituted,  the  attorneys  employed  by  tlie  railroad  preparing  the 
papers.  The  matter  was  submitted  to  the  court,  without  a  jury,  and 
without  evidence,  and  a  judgment  entered  tor  the  appellee  for  $250, 
pursuant  to  the  compromise.  It  appearing  that  the  amount  was  an  in- 
adequate compensatiaa  for  the  injuries  received,  the  coiirt  set  aside  the 
judgment  and  a  new  hearing  was  had  upon  which  the  recovery  was 
increased  to  $2,500.  It  ivas  held,  that,  although  the  father  was  the  next 
friend,  by  whom  the  infant  appeared  in  com-t,  no  estoppel  applicable  to 
him  could  affect  tiie  infant. 

Damages— ^f,J^(?  Not  Excessive.— -An  infant,  a  boy  of  four  years,  was 
ruptured  in  a  railroad  accident  caused  by  the  negligence  of  the  com- 
pany. It  appeared  from  the  evidence  that  the  injury  would,  in  all  prob- 
ability, attend  the  boy  through  life.  A  judgment  for  $2,500  was  held 
not  to  be  excessive, 

5.  Railroad  Companies— Carrier*  of  Passengers— Care  and  Neg- 
ligence— Prima  Facte  Case, — Carriers  of  passengers  are  bound  to  the 
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utmost  diligence  and  care,  and  are  liable  for  slight  negligence.  Proof 
that  the  plaintiff  was  a  passenger,  of  the  accident,  and  the  injury,  make 
a  prima  facie  case  of  negligence. 

6.  Railroad  CoMPAmss—Negligence—Fencing  Track  No  Measure  of 
Doty, — Statutory  regulations  as  to  fences,  etc. ,  do  not  measure  the  duty  of 
a  railroad  company  toward  its  passengers;  it  must  do  whatever  is  fairly 
possible  to  insure  their  safety. 

7.  Appellate  Courts— iVb  Reversal  When  Justice  Has  Been  Done, — 
The  rule  that  courts  will  not  reverse  for  error,  when  on  the  whole  case 
justice  is  done,  though  somewhat  doubtful  in  its  application,  and  always 
unsatisfactory  to  the  losing  party,  is  constantly  acted  upon  by  courts 
everywhere. 

Memorandam. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Decla- 
ration in  case.  Plea,  not  guilty:  trial  by  the  court;  judgment  for  plaint- 
iff; appeal  by  defendant.  Heard  in  this  court  at  the  March  term^  189?, 
and  affirmed.    Opmion  filed  July  6, 1893.- 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellajtt's  Brief,  Edgar  A.  Bancroft  and  Geo.  R.  Peck, 

Attorneys. 

The  plaintiflf  not  only  failed  to  prove  that  the  point  where 
the  cow  and  calf  went  upon  the  track  was  not  within  the 
statutory  exception,  but  has  failed  to  allege  it  as  well.  He 
was  bound  to  do  both.  The  burden  was  upon  him  to  allege 
and  prove  that  this  point  was  not  within  the  portions  of  a 
city,  incorporated  townor  village,  platted  into  blocks  and  lots. 
Ohio  &  M.  R.  Co.  V.  Brown,  23  111.  94;  Chicago,  B.  &  Q.  v. 
Carter,  20  III  390;  Galena  &  C.  U.  Ry.  Co.  v.  Sumner,  24 
111.  632;  Toledo,  P.  &  W.  Ry.  Co,  v.  Lavery,  71  111.  522-3; 
Chicago,  C,  C.  &  St.  L.  Ry.  v.  Myers,  43  III.  App.  251. 

A  failure  to  perform  a  statutory  duty  is  not  sufficient 
to  create  liability;  there  must  be  proof  also  that  such  omis- 
sion caused  the  injury  complained  of.  Toledo  W.  &  W.  R. 
Co.  V.  Jones,  76  111.  31  J;  McGanahan  v.  E.,  St.  L.  &  C.  R. 
Co.,  72  111.  557;  I.  &  St.  L.  R.  R.  Co.  v.  Blackman,  63  111. 
117;  Chicago,  A.  &  St.  L.  R.  R.  Co.  v.  Wellhoener,  72  111.  60; 
Terre  Haute  &  I.  R.  R.  Co.  v.  Jenuine,  16  Brad.  209;  P. 
D.  &  E.  Ry.  V.  Aten,  43  111.  App.  68. 
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When  an  infant  is  regularly  in  court  as  a  party  to  a  pro- 
ceeding, either  at  law  or  in  chancery,  he  is  as  much  bound 
by  the  judorment  or  decree  rendered  as  a  person  of  full  ao:e, 
and  he  wTll  not  be  permitted  to  question  it,  except  u,^n 
the  same  grounds  that  a  judgment  or  decree  can  be  ques- 
tioned by  a  party  8ui  juris;  that  is,  for  fraud,  collusion  or 
error.  Daniell's  Chancery  Practice,  205;  Herman  on  Estop- 
pel, 179;  Black  on  Judgments,  Sec.  108;  Lortl  Brooks  v. 
Lord  Hertford,  2  P.  Williams,  519;  Tyler  on  Infancj^  129; 
Wall  V.  Bushby,  1  Brown's  C.  C,  484;  Bickell  v.  Erskine, 
43  Iowa,  213;  Ralston  v.  Lahee,  8  Iowa,  17;  Joyce  v.  Mc- 
Avoy,  31  Calif.  273;  Cannon  v.  Hemphill,  7  Tex.  184. 

Appellee's  Brief,  Cyrus  J.  Wood  and  William  E.  Hughes, 

Attorneys. 

Until  the  adjournment  of  the  court  for  the  term,  the 
record  remains  within  the  breast  of  the  court  and  may 
legally  be  vacated,  altered  or  changed  within  the  discretion 
of  the  court,  so  as  to  do  complete  justice.  Fink  et  al.  v. 
King,  3  Scam.  144;  Stahl  et  al.  v.  Webster  et  al.,  11  111.  511; 
Becker  v.  Sauter,  89  111.  596. 

A  motion  made  during  the  term  and  not  disposed  of  then, 
may  be  allowed  at  a  later  term.  Windett  v.  Hamilton,  52 
111.  180;  Hibbard  v.  Mueller,  86  111.  256;  Hearson  v.  Graud- 
ine,  87  111.  115. 

The  evidence  showed  the  child  was  a  passenger;  it  was 
injured  in  transit;  the  defendant  was  the  carrier.  These 
three  facts  make  a  prima  fade  case,  for  which  recovery 
could  be  had  under  a  count  charging  general  negligence. 
Galena  «fe  U.  R.  R.  Co.  v.  Yarwood,  15  111.  468. 

The  railroad  company  is  bound  to  fence  its  track  when 
the  building  of  such  fences  is  shown  by  proof  to  have  been 
necessary  in  order  to  prevent  cattle  getting  upon,  straying 
on  or  walking  on  the  track  at  the  place  of  the  injury  com- 
plained of.  Card  v.  New  York  C.  R.  R.  Co.,  50  Barb.  (N.  Y.) 
39;  Lackawanna,  etc.,  R.  R.  Co.  v.  Chenowith,  52  Pa.  St.  382; 
Donegan  v.  Erhardt,  119  N.  Y.  468;  Galena  &  C.  R.  R.  Co. 
V.  Dill,  22  lU.  264;  Ohio  &  M.  R.  R.  Co.  v.  McClelland,  25 
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III.  140;  Thorp  v.  R.  cfe  B.  R.  R.  Co.,  27  Vt.  160;  Galena  & 

C.  U.  R.  R.  Co.  V.  Loorais,  13  lU.  548;  Chicago,  M.  &  St.  P. 

R.  R.  Co.  V.  Dumser,  109  III.  402. 

Where  a  passenger,  without  fault  on  his  part,  is  injured  by 

reason  of  the  neglect  of  a    railroad  company  to  fence  its 

road  (at  places  other  than  its  depots,  grades  and  highways) 

he  is  entitled  to  recover  damages  without  proof  of  any  other 

negligence  on  the  part  of  the  carrier,    Blair  v.  Milwaukee, 

etc.,  R.  R.  Co.,  20  Wis.  254. 

« 

Opinion  op  the  Court,  Gary,  P.  J. 

On  the  29th  day  of  May,  1892,  the  appellee,  a  child  four 
years  old,  was  a  passenger,  being  carried  by  the  appellant  on 
a  train  toward  Chicago.  About  7;30  p.  m.,  while  the  train 
was  approaching  Lemont  from  the  south,  it  was  thrown 
from  the  track  by  a  cow  and  calf  being  there,  and,  as  a 
result,  the  boy,  as  the  evidence  fairly  shows,  was  ruptured. 

On  the  6th  day  of  June,  1892,  in  pursuance  of  a  compro- 
mise between  the  father  of  the  boy  and  the  representatives 
of  the  railroad,  this  suit  was  instituted,  attorneys  employed 
by  the  railroad  preparing  the  papers,  and  forthwith  was  sub- 
mitted to  the  court,  without  a  jury,  and  without  evidence, 
and  a  judgment  entered  for  the  appellee  for  $250,  pursuant 
to  the  compromise. 

Though  the  father  is  next  friend,  by  whom  the  boy  appears 
in  the  suit,  no  estoppel,  if  there  be  any,  applicable  to  him, 
aflfects  the  boy,  and  on  these  facts  alone,  without  imputing 
any  wrong  motive  or  bad  intention  to  anybody,  if  it  ap]3ears 
that  $250  was  not  a  fair  and  adequate  compensation  to  the 
boy  for  his  injuries,  the  court  was  right  in  setting  aside  the 
judgment  at  the  same  term,  while  it  still  had  control.  An 
infant  is  not  bound  by  the  admission  of  anybody.  The  cases 
are  generally  in  equity,  but  the  rule  is  equally  applicable  at 
law.     Hitt  V.  Ormsbee,  12  III.  166,  is  one  of  numerous  cases. 

An  amended  declaration  was  filed,  the  case  submitted  to 
the  court  and  the  result  was  a  finding  and  judgment  for 
$2,5U0,  from  which  this  appeal  was  taken.  That  the  injury 
susUiined  by  the  boy  will  attend  hinx  through  life  is,  from 
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the  evidence,  not  improbable,  and  the  judgment  can  not  be 
disturbed  on  account  of  the  amount  of  the  damages. 

In  the  first  case  in  this  State  in  which  the  dut}^  of  passen- 
ger carriers  was  discussed,  it  was  said  that  "  they  are  bound 
to  the  utmost  diligence  and  care,  and  are  liable  for  slight 
negligence.  Proof  that  defendant  (in  the  appeal)  was  a 
passenger,  the  accident,  and  the  injury,  make  a  ptnma facie 
case  of  negligence."  Galena  &  C.  J^.  K.  R.  v.  Yarwood,  15 
111.  468. 

Later  cases  have  only  in  more  words  emphasized  the  rule. 
That  the  most  diligence  and  care  would  have  adopted  pre- 
cautions that  would  have  prevented  that  cow  and  calf  being 
in  the  way,  is  obvipus  to  any  reader  of  the  testimony.  It  is 
not  necessary  that  we  should  recite  it,  nor  that  we  should 
discuss  the  alleged  errors  in  law  when  the  result  is  so  clearly 
right. 

Statutory  regulations  as  to  fences,  etc.,  do  not  measure 
the  duty  of  a  railway  company  toward  its  passengers;  it 
must  do  whatever  is  fairly  pqssible  to  insure  their  safety. 

The  rule  that  courts  will  not  reverse  for  error  when  on 
the  whole  case  justice  is  done,  though  somewhat  doubtful 
in  its  application,  and  always  unsatisfactory  to  the  losmg 
party,  is  constantly  acted  upon  by  courts  everywhere. 

The  judgment  is  affirmed. 


Chicago^  E.  &  L.  S.  B.  Co.  et  al.  y.  Darke. 

1 .  NinsANCES —  Unsightly  Structures— Noises.  — As  to  unsightly  struc- 
tures it  is  doubtless  true  that  an  owner  on  one  side  of  a  street  may  dis- 
regard the  sesthetic  tastes  of  his  neighbor  on  the  other  side,  but  he  can 
not  with  impunity  keep  him  awake  nights  by  noises. 

2.  Nuisances — iVotscs.— Where  noise  prevents  in  some  measure  the 
enjoyment  of  property  it  is  a  damage  to  tlie  property. 

S.  '^viSAJSCES— Noise— Application  of  tlie  Li  w. — D.  brought  an  action 
against  a  raikoad  company  for  an  injury  to  his  homestead  by  the 
noise  made  at  an  engine-house  and  on  side-tracks,  where  engines  were 
kept  when  not  in  use.  On  the  trial  the  court  instructed  the  jury  that 
the  plaintiff  could  not  recover  any  damages  to  said  property,  alleged  to 
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have  been  caused  by  reason  of  any  noise,  confusion  or  disturbance  occa- 
sioned by  the  operation  of  the  defendant's  trains  in  the  yards.  It  loaa 
heldf  that  the  court  erred  in  giving  the  instruction. 

4.  Parties — Joinder  of  Defendants. — Where  the  question  of  a  mis- 
joinder of  parties  defendant  is  not  raised  in  the  court  below,  it  can  not 
be  made  in  the  Appellate  Ck>urt. 

Memorandnm. — Action  for  a  nuisance.  In  the  Circuit  Ck>urt  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Declaration 
in  case  for  a  nuisance;  plea,  not  guilty;  trial  by  jury;  verdict  and 
judgment  for  the  plaintiff;  appeal  by  the  defendant.  Heard  in  this 
court  at  the  March  term,  1893,  and  affirmed.    Opinion  filed  June  14, 1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Brief  of  the  Chicago,  E.  &  L.  S.  Ky.  Co.,  one  of  the  Appel- 
lants, Edwin  Waller,  Attornev. 

Kecovery  is  sought  in  this  action  under  the  provision  of 
the  constitution  of  1870,  providing  that  "  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation." 

It  is  contended  that  no  damages  can  be  allowed  except 
for  physical  injuries  done  to  property;  citing  Rigney  v.  The 
City  of  Chicago,  102  111.  64;  City  of  Springfield  v.  Griffith, 
21  in.  App.  93;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  null,  90 
111. 

Appellee's  Brief,  Ela  &  Grover  and  S.  P.  Douthart, 

ArroRNEYs. 

The  damages  that  an  individual  may  recover  for  injury 
to  his  property,  must  not  necessarily  be  caused  by  acts 
amounting  to  a  trespass  to  his  real  estate,  but  if  his  prop- 
erty be  depreciate  in  value  by  his  being  deprived  of  some 
right  or  user  or  enjoyment,  growing  out  of  and  appurtenant 
to  his  estate  in  the  lands,  as  the  direct  conseciuence  of  the 
construction  and  use  of  any  public  improvement,  his  right 
of  action  is  complete,  and  he  may  recover  to  the  extent  of 
the  injury  thus  sustained.  Chicago  &  W.  I.  R.  R.  Co.  v. 
Ayres,  106  111.  512;  City  of  East  St.  Louis  v.  O'Flynn,  19 
Brad.  67;  Chicago  &  E.  I.  R.  R.  Co.  v.  Loeb,  118  ill.  203; 
Lake  Erie  &  W.  R.  R.  Co.  v.  Scott,  132  111.  429. 
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In  Chicago,  P.  &  St.  L.  Tiy.  Co.  v.  Nix,  137  111.  141,  which 
was  a  condemnation  case,  among  other  questions  was  sub- 
mitted to  the  jury  the  amount  of  damages  to  land  not  taken 
for  the  right  of  way.     The  court  say  (page  145) : 

"  It  is  also  insisted  that  the  court  erred  in  refusing  to 
give  the  following  instruction  asked  for  by  counsel  for  the 
railway  company :  '  You  are  instructed  that  in  tthis  pro- 
ceeding you  can  not  allow  any  damages  on  account  of  noiso 
made  by  passing  trains.'  " 

On  passing  upon  the  instruction  the  court  say  : 

"  The  noise  made  by  passing  trains  is  a  necessary  inci- 
dent to  the  proper  operation  of  a  railway,  and  in  so  far  as 
such  noise  will  have  a  tendency  to  render  said  farm  less 
desirable  as  a  place  of  residence,  and  therefore  less  valuable 
in  the  market,  it  was  an  element  of  damage  which  the  jury 
might  properly  take  into  consideration.  It  follows  that  the 
instruction  was  properly  refused." 

Opinion  of  the  Court,  Gary,  P.  J. 

The  Chicago,  Evanston  &  Lake  Superior  Ry.  Co.  was  a 
defendant,  and  is  an  appellant  with  the  St.  Paul.  The  brief 
here  is  only  on  two  points.  All  others  will  therefore  be 
left  unnoticed.  "Wabash,  etc.,  Ry.  Co.  v.  McDougal,  113 
111.  603;  Seaton  v.  Ruff,  29  111.  App.  235. 

The  action  is  for  injury  to  the  dwelling  houses  and  lots  of 
the  appellee,  by  smoke,  cinders,  dust,  soot,  etc.,  from  loco- 
motives of  appellants,  and  by  the  noises  made  at  an  engine 
house,  and  on  side  tracks,  where  locomotives  are  kept  when 
not  in  use. 

The  first  point  made  is  that  the  court  erred  in  refusing 
this  instruction : 

"  The  court  further  instructs  you  that  the  plaintiff  can 
not  recover  in  this  action,  any  damages  to  her  said  property, 
alleged  to  have  been  caused  by  reason  of  any  noise,  confu- 
sion or  disturbances  occasioned  by  the  operation  of  the  de- 
fendants' trains  in  the  yards,  and  upon  the  tracks  of  said 
defendants,  or  any  of  the  unsightly  structures  on  the  de- 
fendants' premises  in  front  of  the  plaintiff's  property." 
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As  to  unsightly  structures,  it  is  doubtless  true  that  an 
owner  on  one  side  of  a  street  may  disregard  the  aesthetic 
taste  of  his  neighbor  over  the  way,  but  he  may  not  witli 
impunity  keep  him  awake  nights  by  noises.  Laws  of 
Nuisances,  Wood,  Ch.  18. 

And  as  the  noise  prevents  the  enjoyment  of  the  property 
(in  some  measure)  it  is  a  damage  to  the  property. 

The  other  point,  that  there  could  be  no  joint  judgment 
against  the  two  roads  (there  being  no  joint  operation)  was 
not  made  below,  either  by  instructions  offered,  or  grounds 
assigned  for  a  new  trial.    It  can  not  be  first  made  here. 

The  judgment  is  aflBrmed. 


Burke  v.  Ward. 
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1.  Technicalities. — A  technical  answer  is  good  to  a  technical  ob- 
jection. 

2.  Record — Errors  of  Law, — It  is  in  the  rulings,  and  not  the  remarks 
of  a  court,  that  errors  of  law  must  be  found. 

8.  Exceptions — Basis  for  Overthrowing  a  Judgment.  — ^An  exception , 
to  form  the  basis  for  the  overthrowing  of  a  judgment,  raUst  be  free 
from  ambiguity,  uncertainty  or  omission,  and  will  be  construed  most 
strongly  against  the  party  taking  it. 

4.  Exception — Time  far  Taking. — It  must  affirmatively  appear  that 
the  exception  to  the  decision  of  the  court,  overruling  the  motion  for  a 
new  trial,  was  taken  at  the  time  the  decision  was  announced,  in  order 
for  the  ruling  of  the  court  to  be  assigned  for  error. 
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Memorandam. — Order  overruling  a  motion  for  a  continuance.  Appeal 
from  the  Superior  Ck)urt  of  Cook  County;  the  Hon.  Georqe  F.  Sugo, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1893,  and 
affirmed.    Opinion  filed  June  20,  1893. 

O'DoNNELL  &  CoGHLAN,  attomcys  for  appellant. 

OscAB  E.  Leinen,  attorney  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 
This  cause  was  begun  before  a  justice  of  the  peace,  and 
from  a  judgment  there  rendered  in  favor  of  the  plaintiff, 
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the  defendant,  who  is  the  appellant,  here,  appealed  to  the 
Superior  Court,  where  judgment  was  again  given  for 
plaintiff. 

The  error  relied  upon  is  the  refusal  by  the  Superior  Court 
to  grant  a  continuance  of  the  cause,  owing  to  the  attend- 
ance of  one  of  appellee's  attorneys,  Mr.  Joseph  A.  O'Don- 
nell,  upon  the  session  of  the  State  legislature  as.  a  member 
thereof,  when  the  case  was  reached  for  trial. 

The  law  firm  of  O'Donnell  &  Coghlan,  composed  of  the 
said  O'Donnell  and  Mr.  Henry  D.  Coghlan,  appear,  b\^  the 
papers  filed  in  the  cause,  to  have  been  the  attorneys  of  the 
appellee  in  the  court  below,  as  they  are  in  this  court,  and 
it  is  made  to  appear  by  the  bill  of  exceptions  that  Mr. 
Coghlan  alone  aj^peared,  and  obtained,  either  by  stipula- 
tions or  orders  of  court,  several  postponements  of  a  trial  of 
the  cause,  one  of  which  was  granted  by  the  court  on  the 
ground,  urged  by  Mr.  Coghlan,  that  he  was  actually  engaged 
in  the  trial  of  another  cause  in  the  Circuit  Court;  and  that 
on  another  occasion,  when  the  cause  was  partly  heard  on 
the  short  cause  calendar,  Mr.  Coghlan  api)eared  for  the 
appellant  and  cross-examined  a  witness  for  forty-five  min- 
utes of  the  hour  allotted  for  the  hearing  of  the  cause,  thereby 
securing  the  striking  of  said  cause  from  the  short  cause 
calendar  and  a  postponement  of  its  hearing  until .  it  could 
be  reached  on  the  regular  appeal  calendar. 

It  was  then,  after  repeated  postponements  obtained  by 
Mr.  Coghlan^  that  the  affidavit  for  a  continuance  -on  the 
ground  of  Mr.  O'Donnell's  attendance  upon  the  legislature 
was  presented. 

That  affidavit  appears  to  be  in  conformity  with  the  stat- 
ute, but  whether  under  the  circumstances  recited,  it  was 
error  to  deny  a  continuance,  need  not  be  decided.  There  is 
nothing  in  the  record  that  discloses  to  us  any  meritorious 
defense  to  the  action  brought  by  appellee,  or  any  reason  for 
setting  aside  the  judgment  beyond  the  technical  right  under 
the  statutes  for  a  continuance  upon  the  grounds  stated  in 
the  affidavit. 

This  court  has  decided  that  a  technical  answer  is  good  to 
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a  technical  objection.  Meath  v.  Widdicomb  Mantel  Co. 
(No.  4736,  tiled  May  11, 1893,  and  authority  there  cited). 

The  overruling  of  a  motion  for  a  continuance  asked  for 
upon  the  grounds  stated  in  said  affidavit,  was  not  excepted 
to  by  the  appellant. 

The  bill  of  exceptions  in  showing  what  occurred  at  the 
time  of  hearing  the  motion  for  a  continuance  states  as 
follows : 

"  And  the  court  heard  the  said  affidavit  *  *  *  and 
thereupon  denied  the  said  motion,  and  refused  to  continue 
said  cause,  the  court  giving  as  his  reason  therefor,  that  said 
Coghlan  had  appeared  for  defendant  Burke  at  divers  times 
before  said  court,  and  asked  a  continuance,  alleging  as  a 
ground  for  said  continuance  that  the  said  Coghlan  was  then 
actively  engaged  in  the  trial  of  a  cause  before  Judge  Tut- 
hill,  and  that  when  the  last  continuance  was  granted  the 
court  warned  Mr.  Coghlan,  who  appeared  as  attorney  for 
defendant  and  asked  that  the  case  be  continued,  that  the 
court  would  grant  no  further  continuance,  and  that  he,  the 
said  Coghlan,  must  be  ready  for  trial  on  February  3,  1893, 
and  that  no  further  continuance  would  be  granted,  to  which 
retnar^s  of  the  court  the  defendant,  by  his  counsel,  then  and 
there  excepted." 

It  is  in  the  rulings,  and  not  in  the  remarks,  of  a  court  that 
errors  of  law  must  be  found. 

Nor  was  the  technical  defect  above  mentioned  cured  by 
anything  in  connection  with  the  motion  for  a  new  trial. 

The  statement,  embodied  in  the  bill  of  exceptions,  of  the 
ruling  of  the  court  on  the  motion  for  a  new  trial,  and  of 
the  exception  to  such  ruling,  was,  technically,  fatally  defect- 
ive. 

An  exception,  to  form  the  basis  for  the  overthrowing  of  a 
judgment,  must  be  free  from  ambiguity,  uncertainty  or  omis- 
sion, and  will  be  construed  most  strongly  against  the  party 
saving  it.    Monroe  v.  Snow,  33  111.  App.  230. 

It  must  affirmatively  appear  that  the  exception  to  the 
decision  of  the  court  overruling  the  motion  for  a  new  trial 
was  taken  at  the  time  the  decision  was  announced,  in  order 
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for  the  ruling  of  the  court  to  be  assigned  for  error.     Pottle 
V.  McWorter,  13  III.  454. 

Because,  therefore,  there  seems  to  be  no  merit  in  the 
appellant's  defense,  and  there  being  a  complete  technical 
answer  to  his  technical  objection  to  the  judgment,  the  judg- 
ment will  be  affirmed. 


Dawson  t.  Canning* 

1.  Appeals— Jtwftce'*  Cotirt'-FiUng  of  Transcripts.^The  taking  of 
j^  ao4      an  appeal  from  a  justice's  judgment  within  the  twenty  days  allowed  for 

that  purpose  does  not  have  the  effect  of  vacating  the  judgment  in  the 
Circuit  Court,  perfected  by  the  filing  of  the  justice's  transcript  in  the  office 
of  the  clerk  of  said  court  prior  to  the  taking  of  said  appeal. 

2.  Appeals  from  Justice's  Court— 4ffer  Transcript  in  tlie  Circuit 
Court — Effect  upon  the  Judgment — Illustration, — D.  recovered  judgment 
against  C.  before  a  justice  of  the  peace.  He  immediately  swore  out  an 
execution  which  was  returned  unsatisfied.  Thereupon  at  his  request  the 
justice  certified  to  the  clerk  of  the  Circuit  Court  a  transcript  of  the  judg- 
ment and  the  same  was  filed  and  recorded  pursuant  to  Sec.  9«5,  Chap. 
79,  R  S.  Within  the  twenty  days  from  the  rendition  of  the  judgment, 
0.  perfected  an  appeal  to  the  Circuit  Court;  a  writ  of  supersedeas  was 
issued  and  served  upon  the  justice.  While  the  appeal  was  pending  C. 
filed  his  bill  in  chancery  and  upon  these  facts  asked  that  the  judgment 
be  set  aside  and  vacated.  It  uras  hdd^  that  the  judgment  was  not,  by 
reason  of  said  appeal,  vacated  or  annulled,  and  neither  was  the  lien  created 
by  filing  the  transcript  in  the  clerk's  office,  abrogated,  or  in  any  way 
interfered  with.  The  execution  of  the  lien  was  stayed,  but  the  lien  itself 
Was  not  destroyed.  It  remained  as  effectual  in  every  respect  except  as 
to  proceedings  to  enforce  it,  as  it  was  before  the  bond  was  filed  and  the 
appeal  perfected.  The  appeal  operated  to  stay  proceedings  merely,  and 
not  to  vacate  anything  which  before  had  been  done. 

3.  Judgments — Filing  Transcript  from  Justice's  Court  in  the  Cir^ 
euit  Clerk's  Offlce.^ThQ  fact  that  tlie  transcript  of  the  justice's  judg- 
ment is  filed  in  the  oflBce  of  the  circuit  clerk  within  twenty  days  allowed 
by  the  statute  for  an  appeal,  and  before  the  appeal  is  in  fact  taken,  does 
not  alter  the  effect  of  the  statute  in  making  the  judgment  a  lien  upon 
real  estate  after  such  transcript  has  been  filed. 

4.  JUDGMENTO— Lierw  ujyon  Meal  Estate^Effect  of  Taking  an  Ap- 
peal,— The  real  estate  of  the  defendant  in  a  judgment  before  a  justice 
of  the  peace  is  bound  from  the  date  of  filing  the  transcript  in  tlie  office 
of  the  circuit  clerk.    The  time  of  making  and  filing  the  transcript  is 
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limited  only  by  the  precedent  fact  of  the  return  of  the  execution  unsatis- 
fied. 

5.  Justice's  CoXTRrSffect  of  Issue  before  the  Expiration  of  the 
Time  for  the  Appeal.^The  effect  of  the  execution  issued  either  before 
or  after  the  expiration  of  the  twenty  days  allowed  for  the  appeal  is  the 
same  except  that  where  issued  before,  no  sale  of  property  thereunder  can 
take  place  within  the  twenty  days  of  the  date  of  the  judgment. 

Memorandam.— Bill  to  vacate  a  judgment.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  coiurt  at  the  March  term,  1893.  Reversed  with  directions. 
Opinion  filed  AprU  12,  1803. 

Appellant's  Brief,  Weigley,  Bulkley  &  Gray,  Attorneys. 

An  appeal  from  a  judgment  of  the  Circuit  Court  does  not 
vacate  or  destroy  the  lien  of  the  judgment.  Curtis  v.  Eoot 
28  111.  367;  Shirk  v.  Gravel  Road  Co.,  110  111.  661;  Oakes 
V.  Williams,  107  111.  154;  Moore  v.  Williams,  132  lU.  589; 
McGinnis  v.  Femandes,  32  111.  App.  424. 

Henry  IIudson,  attorney  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

The  appellant  recovered  a  judgment  against  appellee 
before  a  justice  of  the  peace;  an  execution  was  sworn  out 
and  returned  "  no  property  found,"  and  thereupon,  at  the 
request  of  the  appellant,  the  justice  certified  to  the  clerk  of 
the  Circuit  Court  a  transcript  of  the  judgment,  and  the 
same  was  filed  and  recorded  in  the  office  of  said  clerk,  as 
authorized  by  Sec.  95,  Chap.  79,  Rev.  Stat.  111. 

The  judgment  was  recovered  July  26,  1892,  and  the  ex- 
ecution was  issued  and  returned,  and  the  transcript  filed 
July  28,  1892. 

On  August  8, 1892,  within  less  than  twenty  days  from  the 
rendition  of  the  judgment,  the  appellee  perfected  an  appeal 
from  said  judgment  to  the  Circuit  Court,  and  a  writ 
of  supersedeas  was  issued  and  served  upon  the  justice. 
While  said  appeal  remained  pending  and  undetermined,  the 
appellee  filed  his  bill  in  equity,  alleging  the  above  facts,  and 
showing  that  the  record  in  the  Circuit  Court  clerk's  office 
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of  the  transcript  of  said  judo^ment  purported  to  constitute 
a  lien  upon  all  his  real  estate  in  Cook  county,  to  the  extent 
of  said  judgment,  and  worked  great  injury  and  expense  to 
him  in  his  business  and  real* estate  dealings;  and  praying 
that  the  said  transcript  and  the  supposed  lien  thereby 
created  may  be  set  aside  and  be  held  to  have  no  force  or  effect 
as  against  him  or  his  property,  and  that  the  said  judgment 
in  the  transcript  named,  be  canceled  and  held  for  naught. 

The  Circuit  Court  overruled  the  demurrer  of  appellants  to 
the  bill,  and  entered  a  decree  in  substantial  accordance  with 
the  prayer  of  the  bill. 

From  that  decree  the  ftppeal  is  prosecuted. 

The  argument  of  appellee  is  that  the  transcript  having 
been  filed  and  recorded  in  the  office  of  the  clerk  of  the  Cir- 
cuit Court  before  the  twenty  days  allowed  by  the  statute 
for  an  api^eal  had  expired,  no  lien  was  created,  and  that 
the  appeal  having  been  perfected  within  the  twenty  days, 
equity  would  rightfully  decree  an  annullment  of  the  tran- 
script and  a  wiping  out  of  the  apparent  lien  or  cloud  thereby 
created  upon  the  real  estate  of  the  appellee. 

The  court  below  by  its  decree  seems  to  have  entertained 
that  view  of  the  case. 

Sec.  82,  Chap.  79,  Rsv.  Stat.  111.  provides  that  no  exe- 
cution shall  issue  upon  a  judgment  rendered  by  a  justice  of 
the  peace,  until  after  the  expiration  of  twenty  days  from 
the  date  of  the  judgment,  unless  oath  be  made  by  the  party 
applying  for  the  same,  his  agent  or  attorne}',  that  he  be- 
lieves the  debt  will  be  lost  unless  execution  issue  forthwith, 
and  that  upon  such  oath  being  made,  execution  shall  imme- 
diately issue;  and  that  the  issuing  of  such  execution  shall 
not  deprive  either  party  of  the  right  to  appeal. 

Sections  95,  96  and  97  of  the  same  chapter  provide  that 
when  it  shall  appear  by  the  return  of  an  execution  that  the 
defendant  has  not  personal  property  sufficient  to  satisfy  the 
judgment,  the  justice  shall,  on  request,  certify  to  the  clerk 
of  the  Circuit  Court  a  transcript  of  the  files,  proceedings 
and  judgment  before  him,  which  shall  be  filed  and  recorded 
by  said  clerk,  and  the  judgment  shall  thenceforward  have 
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all  the  effect  of  a  judgment  of  the  said  court,  and  execution 
shall  issue  thereon  out  of  that  court,  as  in  other  cases. 

Section  87  of  the  same  chapter,  provides  that  the  real ' 
property  of  the  defendant  in  a  judgment  before  a  justice  of 
the  peace,  not  exempt  from  execution,  shall  be  bound  for 
the  payment  of  such  judgment  from  the  date  of  the  filing 
of  a  transcript  of  the  judgment  in  the  clerk's  office,  as  pro- 
vided in  section  95. 

Other  sections  of  the  same  chapter  provide  for  an  appeal 
within  twenty  days  from  the  rendition  of  a  justice's  judg- 
ment, either  by  filing  a  bond  in  the  office  of  the  justice,  or 
by  filing  a  bond  in  the  office  of  the  clerk  of  the  court  to 
which  the  appeal  is  to  be  taken,  and  makes  it  the  duty  of 
the  clerk,  in  the  latter  case,  to  issue  a  supersedeas,  to  be 
served  on  the  justice  and  constable,  enjoining  them  from 
proceeding  any  further  in  the  suit,  and  suspending  all  pro- 
ceedings in  relation  thereto. 

When,  therefore,  as  was  done  in  this  case,  the  appellee 
filed  his  bond  in  the  Circuit  Court  clerk's  office,  and  the 
writ  of  supersedeas  was  issued  and  served,  all  proceedings 
under  the  judgment  were  suspended.  The  judgment  was 
not,  however,  thereby  vacated  or  annulled,  and  neither  was 
the  lien  created  by  filing  the  transcript  in  the  clerk's  office 
abrogated  or  in  any  way  interfered  with.  The  execution  of 
the  lien  was  stayed,  but  the  lien  itself  was  not  destroyed. 
It  remained  as  effectual  in  every  respect  except  as  to  pro- 
ceedings to  enforce  it,  as  it  was  before  the  bond  was  filed 
and  the  appeal  perfected.  The  appeal  operated  to  stay  pro- 
ceedings merely,  and  not  to  vacate  anything  that  had  been 
done  before. 

We  do  not  think  the  fact  that  the  transcript  was  filed 
within  the  twenty  days  allowed  for  an  appeal,  and  before 
the  appeal  had  been  taken,  alters  the  effect  of  the  statute  in 
making  the  judgment  a  lien  upon  real  estate  after  the  trans- 
cript was  filed. 

The  statute  is  express,  that  the  real  estate  of  the  defend- 
ant in  the  judgment  shall  be  bound  from  the  date  of  filing 
the  transcript.    The  time  of  making  and  filing  the  tran- 
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script  is  limited  only  by  the  precedent  fact  of  the  return  of 
an  execution  unsatisfied,  and  the  statute  expressly  provides 
that  execution  may  issue  after  the  lapse  of  twenty  days 
from  the  rendition  of  the  judgment,  or  sooner,  upon  oath 
being  made  that  the  affiant  believes  the  debt  will  be  lost, 
unless  execution  be  issued  forthwith,  before  the  lapse  of 
twenty  days. 

The  eflFect  of  an  execution  issued  either  before  or  after 
the  twenty  days  have  run,  is  exactly  the  same,  except  that 
where  issued  before,  no /sale  of  any  property  thereunder 
shall  take  place  within  twenty  days  from  the  date  of  the 
judgment. 

The  statute  itself  makes  no  discrimination  between  exe- 
cutions issued  at  one  time  from  those  issued  at  another,  ex- 
cept as  we  have  specified,  and  in  providing  for  the  filing  of  a 
transcript  to  give  a  lien  on  real  estate,  places  no  other  limit 
upon  that  right  than  that  an  execution  shall  have  been 
returned  unsatisfied,  because  of  insufficiency  of  personal 
property  in  the  defendant  to  satisfy  it. 

It  was  therefore  erroneous  for  the  Circuit  Court  to  decree 
an  annuUment  of  the  record  of  the  transcript. 

The  demurrer  should  have  been  sustained  and  the  bill 
dismissed  for  want  of  equity.  Reversed  with  directions  to 
dismiss  the  bilL 
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_^m\  The  R.  J.  Gunning  Co.  t.  Cusack. 

1.  'WlTSTESSEG— Competency  of  Wife.— The  fact  that  the  husband  may 
have  some  bias  of  feeling  m  a  law  suit,  but  no  legal  interest  therein,  does 
not  affect  the  comx)etency  of  his  wife  as  a  witness.  The  fact  of  such 
bias  or  feeling  goes  more  to  her  credit  as  a  witness. 

2.  WiTHESS— Competency  of  Wife — Indirect  Interest  of  the  Husband 
— Illustration. — S.  was  the  owner  of  a  building,  the  wall  of  which,  as  a 
space  for  signs,  he  let  to  two  different  persons,  these  persons  being  in 
litigation  with  respect  to  their  rights  under  their  contracts  from  S.  The 
wife  of  S.  was  a  witness  at  the  trial  for  one  of  the  parties.  It  ivas  held 
that  she  was  competent,  but  that  the  decree  entered  upon  her  testimony 
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would  not  be  competent  evidence  for  or  against  her  husband  and  could 
not  affect  the  measure  of  his  liability  to  either  of  the  parties. 

3.  Witnesses — Married  Women — Objection  to  Testimony  Waived, — 
Where  a  wife  was  called  in  to  testify  a  suit  in  which  it  was  claimed 
that  the  husband  was  indirectly  interested,  but  no  objection  was  made 
to  her  testimony  in  the  court  below,  it  was  held  too  late  to  make  the 
objection  in  the  Appellate  Court. 

4.  New  Tbial — Newly  Discovered  Evidence. — Newly  discovered  evi- 
dence which  is  merely  cumulative  is  not  sufficient  groimd.for  a  new 

triaK 

o,  Servitddbs  and  Easements— TToZZ  Space  for  Signs.— Where  a 
person  signed  a  contract  permitting  another  to  use  the  wall  of  his  build- 
ing as  a  sign  space,  it  was  held  that  the  right  to  use  the  wall  was  a 
burden  of  servitude  in  the  nature  of  an  easement,  carrying  with  it  the 
right  of  such  access  as  might  be  necessary  to  make  tlie  burden  of  value. 
Also  held  that  the  contracts  for  the  wall  space  were  not  leases,  and  that 
the  use  of  the  wall  under  them  was  not  a  possession  as  under  a  lease. 

6.  Fraitd — Signature  to  Contract  Obtained  by  Deceit. — Where  a  per- 
son unable  to  read  the  English  language  is  deceived  into  signing  a  con- 
tract for  three  years,  being  told  that  it  was  only  for  one,  the  legal  effect 
will  be  to  render  the  contract  void  and  the  party  will  have  the  right  to 
disregard  it  at  the  end  of  one  year. 

7.  Trespasseks — Repeated  Invasion  of  Rights. — An  injunction  is  the 
only  means  of  protecting  a  party  against  repeated  invasions  of  his  rights. 
An  action  at  law  will  give  him  indemnity  for  the  past  but  no  security 
for  the  future.  To  prevent  the  multiplicity  of  actions  an  injunction  is 
proper. 

Memorandnm. — Bill  for  injunction.  Appeal  from  the  Curcuit  Court 
of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1893,  and  ciffirmed.  Opinion  filed  April 
12,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

J.  Aahon  Adams,  attorney  for  appellant. 

OscAB  E.  Leenbn,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

Both  parties  to  this  appeal  are  in  the  business  of  painting 
all  kinds  of  signs  on  aU  kinds  of  spaces,  etc. 

One  Carl  Schilling  had  a  building,  the  west  wall  of 
which  had  on  it  a  "  space."     He  signed  this  paper : 
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"  The  R.  J.  Gunning  Company,  ) 
Advertising  Sign  Contractors.  \ 

Wall  Contract. 

Chicago,  Ang.  30, 1890. 
In  consideration  of  fifteen  dollars,  I  hereby  give  to  the  R. 
J.  Gunning  Company,  the  exclusive  right  to  the  west  wall 
of  building  located  So.  East  corner  Franklin  and  "Washing- 
ton (upper  panel),  for  advertising  purposes,  for  a  period  of 

three  years. 

Cabl  Schilling. 

Accepted.       The  R.  J.  Gunning  Co., 

Per  A.  J.  Seabkook.'^ 

May  1,  1892,  Schilling  signed  another  paper  as  follows: 
"  In  consideration  of  fifty  dollars  ($50.00),  in  advance,  I 
agree  to  allow  Thomas  Cusack  &  Co.  the  right  to  use  the 
west  wall  space,  located  at  206  E.  Washington  street,  for 
advertising  purposes,  for  a  period  of  one  vear,  with  privi- 
lege of  renewing  at  same  terras. 

Cael  Schilung. 

W.  H.  Klingman,  Solicitor .*' 

Under  the  license  contained  in  the  first  paper,  the  appel- 
lant painted  its  sign  on  the  wall  in  the  summer  of  1 890. 
Soon  after  May  1,  1892,  the  appellee  painted  over  it  with 
his  own.  They  painted  each  other  out  four  times  apiece,  and 
then  the  appellee  filed  this  bill,  on  which  the  Circuit  Court 
enjoined  the  appellant  from  interfering  with  the  appellee  in 
the  use  of  the  wall. 

The  brief  of  the  appellant  says,  "  the  great  question  in 
this  case  is  whether  or  not  Carl  Schilling  freely  and  know- 
ingly signed  *'  the  paper  first  herein  copied. 

The  case  was  referred  to  a  master  to  take  proofs,  and  it 
was  stipulated,  relative  to  the  testimony  of  every  witness  be- 
fore the  master,  that  objections  might  be  raised  on  the  trial 
as  if  made  when  each  question  was  put  to  the  witness. 

The  wife  of  Schilling  was  a  witness  for  the  appellee  and 
testified  without  objection,  and  it  is  now  urged  that  she  was 
incompetent. 

If  the  decree  in  this  case  could  in  any  way  affect  the  in- 
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terest  of  Schilling,  she  would  be  incompetent.  Craig  v. 
Miller,  133  IlL  300,  But  he  is  not  a  party;  if  the  appellant 
sues  him,  and  he  defends  upon  the  ground  on  which  this 
decree  has  gone,  he  will  have  to  make  out  that  defense 
without  any  aid  from  this  decree,  2  Black  on  Judgments, 
567  et  seq. 

Whatever  may  be  the  bias  or  feeling  of  Schilling,  he  has 
no  legal  interest  in  this  suit,  and  his  wife  ia  not  incompetent 
because  of  his  or  her  bias.    That  goes  to  credit. 

And  if  the  decree  were  the  other  way,  it  would  not  be 
evidence  against  Schilling,  if  he  were  sued  by  the  appellee. 
Ibid.  And  the  fact  that  the  consideration  paid  by  the  lat- 
ter was  lai^er  than  that  paid  by  appellant,  would  not  affect 
the  amount  of  the  damages  in  a  suit  by  either  party.  Cilley 
V.  Hawkins,  48  IlL  308. 

So  that  as  the  decree  either  way  would  not  be  evidence 
for  or  against  Schilling,  and  would  not  affect  the  measurf^ 
of  his  liability,  if  he  should  be  liable,  he  had  no  legal  interest 
in  the  result,  and  she  was  a  competent  witness. 

We  might  well  have  disposed  of  the  question  of  her  com- 
petency on  the  ground  that  it  was  never  raised  by  any  ob- 
jection before  the  master  and  exception  before  the  court. 
Pardridge  v.  Ryan,  35  IlL  App.  230. 

Carl  Schilling  could  not  read  English;  whether  the  paper 
first  herein  copied  was  truly  read  to  him,  or  represented  to 
be  only  for  a  period  of  one  year,  was  the  subject  of  much 
conflicting  testimony,  to  review  which  would  occupy  much 
space,  and  of  which  we  must  content  ourselves  with  saying 
that  the  finding  below  is  not  so  manifestly  wrong  that  we 
may  set  it  aside. 

The  appellant  moved  for  a  rehearing  upon  newly  dis- 
covered testimony,  but  it  was  merely  cumulative,  and  there 
was  not  such  diligence  in  discovering  it  before  trial  as  is 
required.  Crozier  v.  Cooper,  14  IlL  139,  has  never  been 
departed  from  in  this  State. 

Both  parties  have  argued  this  case  upon  the  theory  that 
the  papers  ^igned  by  Schilling  were  leases,  and  that  the  use 
of  the  wall  under  them  was  possession.  That  is  a  mistake. 
The  right  to  use  the  wall  "  was  a  burden  or  servitude  in  the 
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nature  of  an  easement,"  carrying  with  it  the  right  to  such 
access  as  might  be  necessary  to  make  the  burden  of  value. 
Willoughby  v.  Lawrence,  116  111.  11. 

If  the  paper  under  which  the  appellant  claimed,  was  mis- 
read to  Schilling,  and  he  was  deceived  into  signing  for  a 
period  of  three  years,  when  told  that  it  was  for  only  one, 
the  paper  was  void;  Auten  v.  Gruner,  90  111.  300;  and  Schill- 
ing had  the  right  to  disregard  it,  certainly  at  the  end  of  one 
year,  and  grant  the  right  to  use  the  wall  to  the  appellee,  who 
would  be  entitled  to  the  aid  of  the  law  to  protect  him  in 
that  use.    Whitney  v.  Roberts,  22  111.  381. 

An  injunction  is  the  only  means  of  protecting  him  against 
repeated  invasions  of  his  right;  actions  at  law  would  give 
him  indemnity  for  tJie  past,  but  no  security  for  the  future. 
To  prevent  a  multiplicity  of  actions  an  injunction  was  proper. 
Owens  V.  Crossett,  105  III.  354.  And  see  W.  U.  Tel.  Co.  v. 
P.  &  A.  Tel.  Co.,  49  III.  90,  where  the  Supreme  Court  pro- 
tected a  similar  right  by  injunction.  The  facts  of  the  case 
are  not  reported,  but  as  the  appeal  was  from  me,  I  know 
that  it  was  a  quarrel  between  two  telegraph  companies  as  to 
the  right  to  string  wires  upon  the  poles  of  a  railway,  under 
conflicting  grants  by  the  railway. 

TVe  have  confined  ourselves  to  such  points  as  are  argued 
in  the  appellant's  brief.  Wabash,  etc.,  Ry.  v.  McDougal, 
113  111.  603;  and  finding  no  such  error  as  is  complained  of, 
the  decree  is  affirmed. 

Waterman,  J.,  Dissenting. 

I  can  not  assent  to  the  affirmance  of  this  decree  adjudging 
a  written  contract  made  by  one  of  the  parties  to  this  litiga- 
tion and  one  Schilling,  who  is  not  a  party  to  this  cause,  null 
and  void,  and  ordering  that  it  be  surrendered  up  and  can- 
celed. Neither  of  the  parties  to  such  contract,  nor  any 
person  claiming  rights  thereunder,  has  applied  to  have  it 
adjudged  void,  or  that  it  be  surrendered  and  canceled. 

Nor  can  I  assent  to  awarding  complainant  damages  for 
alleged  trespasses  committed  prior  to  the  filing  of  the  bill. 
As  to  these  there  was  a  plain  and  adequate  remedy  at 
law. 
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Alexander  Marney  y.  Annette  Marney. 

1.  Master  in  Chancery — Findings  Conclusive. — In  a  matter  sub- 
mitted to  a  majster  in  chancery,  where  the  testimony  is  conflicting,  the 
finding  of  the  master  is  to  be  tak^n  as  true. 


50    297 
58    186 


Memorand am . — Suit  for  separate  maintenance.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1898,  and  affirmed.  Opinion 
tiled  July  6,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Stirlen  &  King,  attorneys  for  appellant. 
Millard  &  Boyesen,  attorneys  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

In  these  cases  it  appears  that  the  appellant,  who  is  yet 
probably  only  about  thirty  years  of  age,  was  married  about 
eight  years  since  to  the  appellee,  who  was  then  the  mother 
of  several  children  by  a  former  marriage,  the  youngest  of 
whom  is  now  about  fifteen  years  of  age,  and  two  or  more 
of  whom  are  married.  The  appellee  conveyed  to  the  appel- 
lant a  house  and  lot;  in  the  lower  story  he  conducted  a  mer- 
cantile business,  and  in  the  upper  story  the  family,  consist- 
ing of  the  appellant,  the  appellee  and  some  of  her  children, 
lived. 

About  the  first  day  of  February,  1892,  he  took  his  trunk 
away,  and  ceased  to  go  upstairs. 

She  then  filed  her  bill  for  a  separate  maintenance.  Each 
•  throws  the  blame,  that  they  do  not  live  together,  upon  the 
other,  and  swears  to  it.  He  has  paid  her  $5  per  week  for 
her  support,  besides  supplying  dry  goods  and  medical  attend- 
ance, probably  something  over  $120  more;  and  leaving  her 
a  very  considerable  supply  of  wood  for  fuel,  we  infer;  enough 
he  says,  to  last  her  ten  years. 
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On  the  16th  day  of  May,  1892,  the  court  ordered  hiiu  to 
pay  her  $50  for  solicitor  fees,  and  an  appeal  being  taken 
from  that  order,  which  is  the  first  of  these  appeals,  on  the 
26th  da}'^  of  the  same  month,  ordered  him  to  pay  $50  more 
for  the  same  purpose.  From  that  order  is  the  second  of 
these  appeals.  A  reference  was  made  to  a  master  as  to  an 
allowance  of  temporary  alimony  for  her  support,  who 
reported  that  the  income  of  the  appellant  was  $4,500  per 
annum. 

In  such  an  iU-assorted  match,  peace  could  not  reasonably 
be  expected  to  be  permanent,  and  who  may  be  most  in  fault 
can  not,  with  any  certainty,  from  the  testimony  of  witnesses 
nearly  connected  by  blood  or  business  with  the  parties  Uti- 
gant«  be  ascertained;  and  considering  that  the  subject-mat- 
ter is  a  matrimonial  quarrel,  in  regard  to  which  no  exagger- 
ation is  generally  too  gross  for  use,  the  truth  really  lies  at 
the  bottom  of  a  very  deep  well  of  very  muddy  water. 

The  api)ellant  figures  up  that  he  must  run  behind  some- 
thing over  $800  per  annum,  though  he  arrives  at  a  contrary 
conclusion  of  the  same  sum. 

On  the  conflicting  testimony,  however,  the  finding  of  the 
master  as  to  his  income,  is  to  be  taken  as  true. 

Then  comes  in  the  doctrine  of  Harding  v.  Harding,  144  111. 
588, 32  N.  E.  R.  206,  on  apj)eal  from  the  decision  of  this  court, 
reported  in  40  111.  App.  202,  that  if  the  wife  is  prosecuting 
her  suit  in  good  faith,  she  must  be  furnished  with  means  to 
employ  counsel,  and  pay  other  expenses  of  her  suit,  and 
with  support  for  herself  in  the  meantime,  and  that  the 
amount  to  be  awarded  her,  is  within  that  uncertain  arbitra- 
ment called  judicial  discretion. 

That  she  should   have  one-fifth  of  the  income  of  both, 
seems  to  be  regarded  as  not  unfair.    Here  she  alleges,  and 
swears  to  the  allegation,  that  she  is  living  apart  from  him  ' 
without  her  fault,  and  the  one  undisputed,  and  therefore 
certain  fact  in  the  case  is,  that  he  left  her. 

The  court  ordered  that  he  pay  her  $10  per  week  tempo- 
rary alimony.     From  that  order  is  the  third  of  these  appeals. 

U|x>n  the  whole  case  we  can  not  disturb  the  decisions  of 
the  Circuit  Court,  and  they  are  affirmed* 
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Goldie  V.  Werner, 


Goldie  et  al.  t.  Werner. 

1.  Master  and  Seevant— i>M<2/  of  Master, — A  master  is  bound  to  use 
reasonable  care  to  see  that  the  appliances  furnished  for  the  use  of  his 
servants  are  safe. 

2.  Master  and  Servant — Corresponding  Duties, — In  construction  of 
a  work  (in  this  case  a  scaffold),  the  master  is  bound  to  exercise  reason- 
able care  in  selecting  the  material,  while  the  servant  is  chargeable  only 
with  the  knowledge  of  defects  he  had,  or  by  the  exercise  of  reasonable 
care,  might  have  had. 

3.  Master  and  Servant— Dufy  in  the  Selection  of  Suitable  Material, 
etc — The  obligation  to  use  reasonable  care  in  the  selection  of  suitable 
material  for  a  scaffold,  was  one  which  the  master  could  not  delegate  so 
as  to  absolve  himself  from  responsibility  for  injuries  occurring  in  conse- 
quence of  a  neglect  in  this  regard.  Such  a  duty  is  personal  and  can  not 
bd  shifted  to  a  subordinate,  so  that  it  ceases  to  be  that  of  the  master. 

4.  Master  and  Servant — Care  and  Negligence— Knowledge  of  De- 
fects— Application, — Appellee,  while  working  for  appellant,  was  seriously 
injured  by  the  giving  way  of  a  scaffold,  over  which  he,  with  other 
83rvants,  was  carrying  a  heavy  piece  of  timber.  It  appeared  that  the 
scaffold  gave  way  by  reason  of  a  knot  in  one  of  the  bridging  joists. 
All  the  evidence  in  the  case  tending  to  show  that  the  appellant  had 
notice  of  the  defect,  was  that  he  helped  to  carry  this  joist  among  other 
timbers  for  the  scaffold.  There  was  no  evidence  as  to  what  care  the 
appellant  had  used  in  selecting  materials,  and  the  evidence  as  to  the 
knot  in  the  joist  that  broke,  which  it  was  shown  was  easily  discoverable 
upon  inspection,  was  sufficient  to  warrant  a  jury  in  finding  that  the 
reasonable  care  required  of  the  master  had  not  been  exercised. 

5.  Damages — When  Excessive — Remittitur, — The  fact  that  the  jury 
gave  excessive  damages  is  not  necessarily  evidence  that  their  verdict 
was  the  result  of  passion  or  prejudice.  If  the  verdict  is  excessive  the 
law  forbids  the  judge  to  sanction  it.  It  does  not  require  that  he  re- 
fuse to  add  his  judgment,  soberness  and  experience  to  the  decision 
of  the  jury  and  in  so  doing  award  a  result  more  equitable  than 
either  setting  aside  or  wholly  affirming  a  verdict. 
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Memorandnm. — ^Action  in  case  for  personal  injuries.  Plea,  not  guilty; 
judgment  for  plaintiff.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1893,  and  affirmed.  Opinion  filed  June  20, 
1898. 

The  opinion  states  the  case. 

Edwin   Walker  and  Arthur  J.    Eddy,  attorneys   for 
appellants. 
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Appellee's  Brief,  Case,  HooanA  Case  and  Seth  A.  Ceews, 

Attdbneys. 

A  contract  of  the  servant  with  the  master  implies  that 
his  employer  will  make  adequate  provision  that  no  danger 
will  ensue  to  him.  This  doctrine  has  been  so  frequently 
asserted  by  courts  of  the  highest  character  that  it  can 
hardly  be  considered  as  any  longer  open  to  serious  question. 
Railway  Co.  v.  Herbert,  116  U.  S.  648;  Ford  v.  Railway  Co., 
110  Mass.  24:0;  Railway  Co.  v.  Charless,  61  Fed.  Rep.  569; 
Pullman's  Palace  Car  Co.  v.  Laack  (111.)  32  N.  E.  285. 

We  submit  as  a  matter  of  law,  that  even  if  the  servant 
had  full  knowledge  of  the  unfit  character  of  the  scaffold, 
but  acted  as  he  did  under  the  influence  of  a  direct  and  per- 
sonal order  of  the  foreman  in  this  ciise,  then  the  law  would 
still  visit  the  consequence  of  the  negligence  on  the  master. 
Moline  Plow  Co.  v.  Anderson,  19  111.  App.  420;  Machine 
Co.  v.  Burandt,  37  111.  App.  168;  Pressed  Brick  Co.  v.  Sob- 
kowiak,  38  111.  App.  540;  Lalor  v.  Railroad  Co.,  52  111.  401; 
May  V.  Railroad  Co.,  108  111.  300;  Dock  Co.  v.  McMahon, 
30  ill.  App.  358;  Elevator  Co.  v.  Trude,  41  111.  App.  257; 
Wagon  Co.  v.  Kehl,  40  111.  App.  586. 

Opinion  of  the  Court,  Waterman,  J. 

Appellee,  a  car|>enter,  while  working  for  appellant,  was 
seriously  injured  by  the  giving  way  of  a  scaffold  over  which 
he,  in  conjunction  with  a  number  of  other  workmen,  was 
carrying  a  heavy  piece  of  timber. 

It  is  insisted  that  the  judgment  in  this  case  can  not  be 
sustained,  because  the  plaintiff  himself  helped  to  build  the 
platform  which  gave  way. 

It  is  undoubtedly  the  case  that  if  the  plaintiff  had  notice 
of  the  defect  from  which  the  injury  arose,  he  can  not  re- 
cover. The  platform  gave  way,  either  because  of  a  knot  in 
one  of  the  joists,  or  because  of  the  defective  mode  of  con- 
struction adopted. 

There  was  evidence  from  which  the  jury  might  have 
found  that  a  knot  in  one  of  the  bridging  joists  caused  the 
accident;    this  joist  broke  beside  the  knot;    indeed,  the 
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weight  of  the  evidence  seems  to  us  to  be  that  the  platform 
gave  way  because  of  this  knot.  There  was  evidence  that 
the  plaintiff  himself  helped  to  carry  this  joist  and  other  tim- 
bers for  the "  platform,  but  nothing  beyond  this  tending  to 
show  that  he  knew  of  this  defect. 

The  plaintiff  had  been  employed  only  since  eight  o'clock 
of  the  morning  he  was  injured;  the  accident  happened  at 
about  nine. 

The  joist  that  broke  was  a  2  x  12  piece  of  timber,  long 
and  heavy  enough  so  that  two  men  were  required  to  carry 
it.  The  plaintiff  denies  that  he  handled  it;  however  this 
may  be,  we  do  not,  under  the  circumstanoos  of  the  case,  feel 
warranted  in  saying  that  he  must  be  presumed,  if  he  helped 
to  carrv  it,  to  have  known  of  its  defective  condition. 

A  master  is  bound  to  use  reasonable  care  to  see  that  the 
appliances  furnished  for  the  use  of  his  servants  are  safe. 
Wood  on  Master  and  Servant,  Sec.  229;  Shearman  &  Eedfield 
on  Negligence,  Sec.  87-92;  Camp  Point  Mfg.  Co.  v.  Ballou, 
71  111.  417;  Eice  &  Bullen  Malting  Co.  v.  Paulsen,  No. 
4766,  First  District,  111.  App. 

The  platform,  while  a  temporary  affair,  was  designed  to 
be  used,  and  gave  way  while  being  used,  by  eight  or  ten 
men,  in  carrying  over  it  a  heavy  girder  9  x  12,  and  sixteen 
feet  long. 

There  was  no  evidence  as  to  what  care  appellant  had  used 
in  selecting  the  materials  for  this  platform,  and  we  think  that 
the  evidence  as  to  the  knot  in  the  joist  that  broke,  which  it 
was  shown  was  easily  discoverable  upon  inspection,  was  suf- 
ficient to  warrant  the  jury  in  finding  that  the  reasonable 
care  required  of  the  master  had  not  been  exercised. 

Appellee's  assistance  in  the  construction  of  the  platform 
seems  to  have  been  that  of  a  common  laborer;  he  does  not 
appear  to  have  done  anything  save  to  bring  timbers  and  to 
help  carry  a  heavy  girder;  while,  being,  as  he  was,  a  carpen- 
ter by  trade,  he  may  be  said  to  have  known  in  what  man- 
ner a  platform  should  be  constructed,  and  to  have  seen  how 
this  was  put  together,  we  fail  to  find  in  the  record  anything 
showing  that  his  attention  was  directed  to  defects  in  any  of 
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the  materials,  or  that  he  was  called  upon  to  inspect  the 
same. 

Appellant  knew  the  uses  to  which  the  platform  was  to  be 
put,  and  the  necessity  that  the  materials  composing  it  should 
be  sound  and  suitable;  it  may  be  said  that  appellee,  being  a 
carpenter,  also  knew  as  to  these  things;  but  appellant  was 
bound  to  exercise  reasonable  care  in  selecting  his  materials, 
while  appellee  is  chargeable  only  with  the  knowledge  of 
defects  he  had,  or  by  the  exercise  of  ordinary  care,  might 
have  had. 

We  do  not  think  that,  under  the  circumstances,  ordinary 
care  required  that  he  should  inspect  the  joists  placed  in  this 
platform,  to  see  if  they  were  free  from  knots. 

It  is  urged  that  the  master  not  having  been  present  when 
the  platform  was  built,  the  negligence,  if  any,  occurring  in 
its  construction  was  not  his,  but  that  of  a  feDow-servant  of 
appellee. 

The  obligation  to  use  reasonable  care  in  the  selection  of 
suitable  material  for  this  platform  was  one  which  the  mas- 
ter could  not  delegate  so  as  to  absolve  himself  from  respon- 
sibility for  injuries  occurring  in  consequence  of  a  neglect 
in  this  reganl.  The  duty  is  personal  and  can  not  be  shifted 
to  a  subonlinate  so  that  it  ceases  to  be  that  of  the  master. 
TuUman  Palace  Car  Co.  v.  Laack,  32  111.  X.  E.  2S5;  Tudor 
Iron  Works  v.  Weber,  31  III.  App.  306. 

The  venlict  in  this  ciise  was  for  $20,000;  a  remittitur  of 
$12,5iH>  was  entered  to  prevent  the  granting  of  a  new  trial. 
It  is  urginl  that  the  giving  of  so  large  a  verdict  and  the 
rei|uiring  of  so  great  a  remittitur,  are  evidence  that  the 
venliot  was  the  result  of  passion  or  prejudice,  and  so  re- 
iranliHl  bv  the  trial  court. 

It  is  not  denieil  that  the  injuries  of  appellee  are  perma- 
nent and  most  serious:  he  is  crippletl  and  disabled  for  life;  the 
jury  were  warranteil  in  giving  to  him  a  verdict.  What  sum 
is  a  pn^jvr  connH>ns;\tion  for  his  injuries,  is  a  matter  concern- 
ing which  men  and  jun>re  will  ditfer  largely.  Appellant 
nii^hl,  had  he  sot^n  fit,  have  had  the  jury  instructed  as  to  the 
lK?aring  the  earning  eaixioity  of  the  pkiintiff  should  have,  in 
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arriving  at  the  damages  to  which,  if  any,  he  was  entitled.^ 
We  do  not  think  that  the  very  large  sum  arrived  at  by  the 
jury  shows  that  in  their  deliberations  they  were  actuated  by 
prejudice  or  passion.  In  a  certain  sense,  there  is  no  adequate 
compensation  for  such  injuries  as  the  plaintiff  received. 
The  law  tempers  justice  with  mercy.  It  has  regard  to 
human  infirmities  as  well  as  man's  necessities.  It  forbids 
the  judge  to  sanction  a  verdict  he  deems  unjust,  but  it  does 
not  require  that  he  refuse  to  add  his  judgment,  soberness 
and  experience  to  the  decision  of  the  jury,  and  so  doing,  to 
award  a  result  more  equitable  than  either  setting  aside  or 
wholly  affirming  a  verdict.  Interest  reipulUccB  ut  sit  Jinis 
litium. 

We  do  not  think  that  by  the  allowance  of  this  remittitur 
and  the  judgment  entered,  appellant  has  been  deprived  of 
any  substantial  right.  See  Libby  et  al.  v.  Scherman,  146  111. 
640. 

We  see  no  reason  for  thinking  that  upon  another  trial  a 
result  more  favorable  to  him  would  be  arrived  at. 

The  judgment  of  the  Superior  Court  will  therefore  be 
affirmed. 


The  Lake  Superior  Mineral  Land  Development  Co.  t. 

Clapp. 

1 .  Pleading — Partial  and  Total  Failure  of  Considera tion .  — A  partial 
failure  of  consideration  can  not  be  shown  under  a  plea  of  a  total  failure. 

2.  Notice — Under  the  General  Issue, — A  notice  under  the  general 
issue  of  the  failure  of  the  consideration  of  a  note  sued  on,  which  does  not 
show  what  the  consideration  of  the  note  was,  is  not  sufficientb 

8.  Set-off — Unliquidated  Damages, — Unliquidated  damages  can  be 
set  off  to  a  cause  of  action  upon  a  promissory  note  only  when  the  cause 
of  action  grew  out  of  the  same  subject-matter  in  which  the  note  had  its 
origin. 

Memorandnm. — ^Action  of  assumpsit.  Declaration  on  a  promiRsory 
note.  Plea  of  general  issue  with  notice,  etc.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
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Heard  in  this  court  at  the  March  term,  1898,  and  affirmed   Opinion  filed 
July  12,  1893. 

The  statemeELt  of  facts  is  contained  in  the  opinion  of  the 
court. 


RuNNELLs  &  BuKBY,  attomeys  for  appellant. 

Appellee's  Brief,  M.  C.  Harper  and  F.  C.  Mathews, 

Attorneys. 

Appellee  contended  that  the  claim  was  for  unliquidated 
damages  growing  out  of  matters  wholly  disconnected  with 
appellee's  claim  and  thei-efore  not  proper  subject  of  set-off. 
Hawks  V.  Lands,  8  111.  227;  De  Forrest  v.  Oder,  42  111.  500; 
Clause  V.  B.  P.  P.  Co.,  118  111.  612;  Hartshorn  v.  Kinsman, 
16  Biud.  555. 

If  appellee  and  Coffman  are  liable  at  all  to  appellant,  they 
are  liable  jointly  with  French,  and  hence  the  claim  can  not 
be  set-off  in  this  action.  Burgwin  v.  Babcock,  11  111.  28; 
Ililliard  v.  Walker,  11  111.  644;  Coates  v.  Preston,  106  HI. 
470. 

Opinion  of  the  Cocrt,  Gary,  P.  J. 

This  is  a  suit  upon  a  promissory  note  for  $508.12,  made 
by  the  appellant  to  one  W.  S.  Coffman,  and  indorsed  by 
him. 

The  appellant  filed,  under  the  general  issue,  notice  of  de- 
fense as  follows : 

"  The  plaintiff  will  take  notice  that  on  the  trial  of  this 
cause  the  defendant  will  give  in  evidence  and  insist  that  the 
plaintiff  acquired  the  note  upon  which  this  suit  is  brought, 
from  the  payee  therein,  W.  S.  Coffman,  after  the  maturity 
of  said  note,  and  after  the  defendant  had  refused  to  pay  it. 
That  at  the  time  of  the  transfer  of  said  note  to  the  said 
plaintiff,  and  ever  since,  the  said  Coffman  was  indebted  to 
the  defendant  in  the  sum  of  one  thousand  dollars  (§1,000) 
for  expenses  incurred  in  litigation  arising  from  transactions 
in  connection  with  which  the  alleged  promissory  note  was 
delivered  to  said  Coffman,  and  that  said  plaintiff  was  also 
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indebted  to  the  defendant  in  a  like  amount  on  the  same  ac- 
count. That  said  defendant  was  organized  under  the  laws  of 
the  State  of  Illinois,  in  October,  1887,  and  that  one  French, 
said  Coffman  and  said  plaintiff  were  directors  thereof,  and 
constituted  a  majority  of  the  board  of  directors.  That  in 
the  latter  part  of  1887,  said  Coffman,  who  was  also  treasurer 
of  said  defendant,  collected  from  the  stockholders  of  said 
company  over  eleven  thousand  dollars  ($11,000)  with  which 
to  purchase  certain  mineral  lands  on  the  north  shore  of  Lake 
Superior;  that  previous  to  the  purchase  of  said  lands  an  option 
had  been  taken  upon  said  lands  by  said  French,  and  the  right 
to  said  option  was  held  by  him  for  the  benefit  of  said  defend- 
ant. That  the  option  on  said  lands  provided  that  the  price 
thereof  should  be  one  dollar  ($1)  per  acre;  and  there  were 
over  eleven  thousand  acres  included  in  said  option.  That 
said  French,  Coffman  and  plaintiff  represented  to  the  stock- 
holders of  said  company  that  they  would  transfer  and  have 
conveyed  to  said  company  all  of  said  eleven  thousand  acres 
in  exchange  for  said  eleven  thousand  dollars.  That  said 
Coffman  took  said  money  to  Port  Arthur,  near  where  said 
lands  were  situated  for  the  purpose  of  purchasing  the  same 
for  said  defendant  company;  that  thereupon  said  French, 
Coffman  and  plaintiff  entered  into  a  scheme  to  defraud 
said  defendant;  that  the  title  to  all  of  said  lands  was 
taken  in  the  name  of  said  French,  who  was  then  to  trans- 
fer the  same  to  said  defendant;  that  in  pursuance  of  said 
scheme,  said  French  conveyed  to  said  defendant  only  about 
eight  thousand  (8,000)  acres  of  said  lands,,  and  ke])t  in 
his  own  name  over  three  thousand  (3,000)  acres  thereof; 
the  said  French  then  conveyed  an  undivided  one-third 
interest  in  said  three  thousand  acres  to  said  Coff- 
man, and  another  undivided  one-third  interest  therein  to 
said  plaintiff,  and  reserved  to  himself  an  undivided  one-third 
interest.  The  said  Coffman  thereupon  paid  to  the  party 
from  whom  said  lands  were  purchased  over  eleven  thousand 
dollars  ($11,000)  therefor,  being  at  the  rjite  of  one  dollar 
per  acre  for  the  lands  it  was  agreed  should  be  conveyed  to 
the  defendant.     That  said  French,  Coffman  and  plaintiff 
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never  paid  anything  for  the  three  thousand  acres  of  land  so 
reserved  for  themselves. 

That  afterward  the  said  defendant  discovered  the  fraud 
upon  it  and  demanded  of  said  French,  Coffman  and  plaint- 
iff that  they  immediately  convey  to  it  said  three  thousand 
acres,  which,  however,  they  refuse  to  do  so. 

That  said  Coffman  resio^ned  his  position  as  treasurer  of 
the  company,  and  presented  to  said  defendant  an  account  of 
his  office  as  treasurer  of  said  company,  by  which  it  was 
made  to  appear  that  the  defendant  was  indebted  to  said 
Cofifman  in  the  sum  of  five  hundred  and  eight  dollars  i  n  I 
twelve  cents  ($508.12);  that  relying  upon  the  representa- 
tions of  said  Cofifman,  that  he  had  dealt  fairly  by  said  de- 
fendant, and  had  proj^erly  expended  money  coming  to  his 
hands,  and  had  acted  in  good  faith  toward  it  as  a  director 
and  officer,  said  company  executed  the  promissory  note 
upon  which  suit  is  brought  in  this  case. 

That  when  said  French,  Cofifman  and  plaintifif  refused  to 
transfer  the  said  three  thousand  acres  to  defendant,  said 
defendant  brought  suit  against  them  to  compel  the  transfer 
to  it  of  said  property;  that  after  the  beginning  of  said  suit 
said  Cofifman  and  plaintifif  conceded  that  they  were  in  the 
wrong,  and  conveyed  to  this  defendant  their  interest  in  said 
three  thousand  acres,  but  that  said  French  refused  to  do  so; 
that  defendant  was  thereupon  forced  to  prosecute  said  suit 
to  compel  the  conveyance  to  it  of  said  lands,  which  suit  was 
brought  in  the  High  Court  of  Justice  for  Ontario,  Canada, 
sitting  at  Pprt  Arthur,  and  in  which  suit  a  decree  was 
finally  entered  transferring  said  three  thousand  acres  to 
this  defendant.  That  in  and  about  said  suit,  this  defendant 
was  forced  to  lay  out  and  expend  large  suras  of  money,  to 
^  wit,  more  than  the  sum  of  $1,000,  to  compel  the  transfer 
to  it  of  said  lands  which  had  been  so  improperly  and 
fraudulently  withheld  from  it  by  its  former  directors, 
French,  Cofifman  and  plaintifif.  / 

That  as  above  stated,  said  note  on  which  this  suit  is 
brought,  was  given  in  the  belief,  on  the  part  of  the  defend- 
ant, that  said  Cofifman  had  acted  fairly  and  according  to  his 


First  District — March  Term,  1893.       305 

Lake  Superior  Development  Co.  v.  Clapp. 

duties  as  an  officer  and  director  of  defendant,  in  all  his  deal- 
ings  with  defendant,  but  that  said  Coffman  did  not  properly 
discharge  his  said  duties,  and  through  his  negligence  and 
fraud  and  through  the  fraud  of  said  plaintiff  against  the 
defendant  in  the  matter  hereinbefore  related,  defendant  was 
put  to  great  expense  and  laid  out  divers  large  sums  of 
money  to  correct  the  wrongdoings  of  said  Coffman  and 
plaintiff,  whereby  the  consideration  for  gaid  note  wholly 
and  entirely  failed,  and  said  note  became  and  was  void  and 
of  no  effect. 

That  said  plaintiff  was  cognizant  of  and  participated  in 
all  of  the  wrongdoings  and  fraud  hereinbefore  charged 
against  said  Ooffman,  and  disregarded  his  duties  as  an  offi- 
cer of  said  company,  and  thereby  became  responsible  and 
liable  to  said  company  for  such  wrongdoing,  to  a  large 
amount,  to  wit,  more  than  the  sum  of  one  thousand  dol- 
lars ($1,000). 

That  included  in  said  account,  presented  by  said  Coffman, 
were  large  amounts  claimed  by  him  as  salary,  to  which  he 
claimed  to  be  entitled,  on  the  ground  that  he  rendered  good 
and  faithful  services  to  defendant,  which  is  now  denied. 

On  the  trial  of  this  case  the  defendant  will  set  off  and 
allow  to  the  plaintiff,  against  any  demand  on  his  part  proved 
on  such  trial,  so  much  of  said  sums  of  money  due  from  him 
or  from  said  Coffman  to  the  defendant  corporation,  as  will 
be  sufficient  to  satisfy  and  discharge  such  demand;  and  the 
defendant  asks  judgment  in  its.  favor  for  any  balance  found 
due  it  from  said  plaintiff  on  the  merits  set  forth  herein." 

The  court  refused  to  admit  evidence  under  the  notice,  and 
the  appellant  excepted. 

The  question  is,  whether  the  notice  sets  up  a  defense. 

The  misconduct  of  the  payee,  and  consequent  expense  to 
the  appellant,  is  presented  both  as  an  entire  failure  of  con- 
sideration, and  as  a  set-off. 

Now,  conceding  that  the  alleged  misconduct  was  a  bar  to 
any  claim  by  Coffman  for  salary,  it  would  not  be  a  discharge 
of  the  company  from  any  claim  he  might  have  on  other 
grounds.    The  notice  states  that  the  account  he  presented, 


306  Appellate  Courts  of  Illinois- 

Vol.  50.]  Thorn  v.  Danzinger. 

showed  an  indebtedness  to  him  of  the  amount  of  the  note 
and  that  included  in  the  account,  "were  large  amounts 
claimed  by  him  as  salary."  How  large  ?  as  much  as,  or  mora 
than  the  note  ?  or  one-half  or  one-fourth  as  much  1  Did,  in 
fact,  anything  on  account  of  salary  go  into  this  note  ?  The 
notice  does  not  tell.  A  partial  failure  of  consideration  can 
not  be  shown  under  a  plea  of  total  failure.  Wadhams  v. 
Swan,  109  111.  46. 

As  the  notice  does  not  show  what  was  the  consideration 
of  the  note,  it  is  impossible  that  it  should  show  that  the 
consideration  has  failed,  wholly  or  partially.  Parks  v. 
Holmes,  22  IlL  522. 

The  same  objection  applies  to  the  notice  if  treated  as  a 
notice  of  set-oflf.  The  alleged  misconduct  of  Coflfman  might 
be  a  cause  of  action,  in  an  action  on  the  cose,  or  possibly  in 
assumpsit,  as  a  breach  of  an  implied  promise  to  faithfully 
serve,  but  in  either  case  the  action  would  be  for  unliqui- 
dated damages,  which  could  be  set-oflf  only  if  that  cause  of 
action  grew  out  of  the  same  subject-matter  in  which  the 
note  had  its  origin,  as  in  McEwen  v.  Kerfoot,  37  111.  530; 
see  De  Forrest  v.  Oder,  42  111.  500. 

For  aught  that  appears  by  the  notice,  the  note  may  have 
been  given  for  any  imaginable  consideration.  The  state- 
ment in  the  notice  that  the  claim  of  the  appellant  was  ''from 
transactions  in  connection  with  which  "  the  note  was  deliv- 
ered, is  too  vague  for  any  purpose. 

The  judgment  is  afllrmed. 


Thorn  v.  Danzinger  et  al. 

1.  Contracts — Right  to  Break. — A  person  has  the  right  to  break  a 
contract  for  the  purchase  of  goods  upon  the  terms  of  being  responsible 
to  the  other  party  for  the  profits  he  would  have  made  by  it,  and  what^ 
ever  loss  there  was  upon  so  much  as  he  had  done  toward  the  execution 
of  it. 

2.  Contract — Right  to  Break — IttuMration. — Appellant  gave  appel- 
lee an  order  for  some  shoes  to  be  made  after  a  given  sample.    A  few 
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days  subsequently  he  countermanded  the  order.  Appellee  refusing  to 
accept  the  countermand,  made  the  shoes  aod  sent  them  to  appellant, 
who  sent  them  back.  Appellee  refused  to  receive  them  and  the  carrier 
stored  them  in  a  warehouse.  Appellee  then  sued  for  goods  sold  and  deliv- 
ered. It  was  heldj  that  he  could  not  recover  in  that  form  of  action,  as  the 
i^[>pellant,  for  a  breach  of  his  contract,  was  liable  for  damages  occasioned 
by  the  breach,  and  not  for  the  price  of  goods  sold  and  delivered. 

8.  CoNTBAcrs — Delivery  vi  et  Armi&, —  Sending  goods  to  a  person 
against  his  will  is  not  such  a  delivery  as  binds  him  to  accept  them.  A 
contract  can  not  be  specifically  performed  m  et  armts. 

4.  DAMAaBS — Consequential— Must  be  Specially  Pleaded. — Conse- 
quential damages  upon  the  breach  of  a  contract  can  not  be  recovered 
without  a  special  count  upon  the  contract/with  proper  allegations. 

Memorandmn. — ^Action  of  assumpsit.  Declaration  for  goods  sold  and 
delivered;  common  coimts  with  affidavit;  plea  of  general  issue  with 
affidavit  of  merits.  Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1803.    Opinion  filed  April  6,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

W.  W.  Eathbun,  attorney  for  appellant. 

John  P.  Ahbbns,  attorney  for  appellees. 

Opinion  of  the  Court,  Gaby,  P.  J. 

The  parties  agree  that  in  January,  1892,  the  appellant  gave 
to  the  appellees  an  order  for  some  shoes,  to  be  manufactured 
by  the  appellees,  like  some  samples.  Shortly  thereafter, 
whether  within  five  or  fifteen  days  is  disputed,  the  appel- 
lant countermanded  the  order.  The  appellees  refused  to 
accept  the  countermand,  and  whether  there  was  any  subse- 
quent arrangement  by  which  the  countermand  was  with- 
drawn is  disputed ;  but  the  probability  is  that  it  was  not. 

Yet  the  appellees  went  on  and  made  the  shoes ;  sent  them 
to  the  appellant,  and  he  sent  them  back.  The  appellees 
refused  to  receive  them,  and  the  carrier  stored  them  in  his 
own  warehouse. 

The  appellees  sued  for  goods  sold  and  delivered,  and  the 
court  instructed  the  jury  for  them  as  follows : 
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"  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant gave  the  plaintiffs  an  order  for  the  goods  in  question, 
and  that  the  plaintiffs  accepted  said  order,  and  that  the 
goods  in  question  were  sold  by  the  plaintiffs  to  the  defend- 
ant by  sample,  at  a  price  agreed  upon  between  the  plaint- 
iffs and  defendant,  and  that  the  plaintiffs  delivered  the 
goods  to  the  defendant,  and  that  the  goods  so  delivered  to 
the  defendant  corresponded  with  the  sample  of  the  goods 
by  which  they  were  sold  (if  the  jury  believe  from  the  evi- 
dence they  were  sold  by  sample),  then  the  court  instructs 
the  jury  as  a  matter  of  law,  that  the  plaintiffs  are  entitled 
to  recover  in  this  action  the  price  of  the  goods  so  agreed 
upon  by  the  plaintiffs  and  defendant  as  aforesaid  (if  the  jury 
believe  from  the  evidence  that  the  price  was  agreed  upon); 
and  upon  the  facts  above  supposed,  if  the  jury  believe  from 
the  evidence  that  they  are  facts,  the  defendant  had  no  right 
to  countermand  his  order  for  the  goods,  or  to  return  the 
goods  to  the  plaintiffs.'^ 

This  was  error.  The  appellant  had  the  right  to  break 
his  contract  upon  the  terras  of  being  responsible  to  the 
appellees  for  the  profits  they  would  have  made  by,  and 
whatever  loss  there  was  upon,  so  much  as  they  had  done 
toward  the  execution  of  the  contract.  Horr  v.  Slavik,  35 
ill.  App.  140. 

Those  damages  can  not  be  recovered  without  a  special 
count  upon  the  contract.     Brand  v.  Henderson,  107  111.  14 J. 

Sending  the  goods  to  the  appellant  against  his  will,  was 
no  delivery  that  bound  him  to  accept  them.  Contracts  can 
not  be  specifically  performed  vi  et  armis. 

The  judgment  is  reversed  and  the  cause  remanded. 


O'Neil  V.  Schaar. 


1.  "Pr/lCtice— Appellate  Court  Records— ClerV 8  Certificate,— \%  is  a 
reasonable  conjecture  that  nothing  more  is  of  record  in  the  court  below 
than  is  recited  in  the  certificate  of  the  clerk.  Unless  a  full  copy  of  the 
record  is  before  the  court,  the  action  of  the  court  below  can  not  be  re- 
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viewed  and  the  only  evidence  of  such  fact  is  by  the  certificate  of  the 
clerk. 

Meinorandnm. — Creditor's  bill.  Order  appointing  a  receiver.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Olivee  H.  Horton, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  A.  D.  1898, 
and.affirmed.    Opinion  filed  April  6,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Edwakd  H.  Mobris,  attorney  for  appellant. 

Appellee's  Brief,  "Weiglet,  Bulkley  &  Gray,  Attorneys. 

In  the  absence  of  a  complete  record,  this  court  is  bound 
to  indulge  in  every  reasonable  presumption  in  favor  of  the 
regularity  of  the  proceedings  below.  Gordon  v.  Gordon, 
25  111.  App.  311;  Atkinson  v.  The  Linden  Steel  Co.  et  al., 
35  111.  App.  448. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  is  an  appeal  under  the  act  of  June  14,  1887,  from  an 
order  appointing  a  receiver. 

The  record  is  certified  "  to  be  a  true,  perfect  and  complete 
copy  of  a  certain  creditor's  bill,  filed  December  30, 1892,  two 
certain  orders  made  and  entered  of  record  on  the  30th  day 
of  December,  1892,  and  the  7th  day  of  January,  1893,  respect- 
ively and  a  certain  appeal  bond  filed  January  11, 1893,  in" 
this  cause.  It  is  a  reasonable  conjecture  that  nothing  more 
is  of  record  below  than  is  recited  in  the  certificate  of  the 
clerk,  but  that  is  not  enough.  Unless  a  full  copy  of  the 
record  is  before  us  we  can  not  review  the  action  of  the  court 
below,  and  the  only  mode  of  showing  us  that  we  have  such 
full  copy  is  by  the  certificate  of  the  clerk.  Atkinson  v. 
Linden,  35  111.  App.  448,  and  cases  there  cited;  Ailing  v. 
Wenzell,  46  111,  App.  562. 

There  may  have  been  other  evidence  of  the  truth  of  the 
bill  than  the  defective  verification  of  it,  which  is  like  that 
secondly  copied  on  page  253  in  HeflFron  v.  Rice,  40  111.  App. 
244. 

The  order  appealed  from  is  affirmed. 
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Lawrence  &  Gilroy  Dental  Co.  t.  Gilroy. 

1.  Injunction — Performance  of  Contracts, — Specific  performance  of 
a  contract  for  personal  services  is  not  enforcible  by  injunction,  nor  of  a 
contract  which  has  been  violated  by  complainant,  and  in  the  performance 
of  which  neither  readiness,  ability  nor  willingness  is  averred  or  shown. 

Memorandam.— Bill  f&r  injunction.  Appeal  from  an  order  dismiss- 
ing the  bill  entered  by  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  A.  D.  1898,  and  affirmed.    Opinion  filed  June  20,  1893. 

The  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

DooLiTTLE,  Palmer  &  Tolman,  and  Charles  J.  Kava- 
NAuoH,  attorneys  for  appellant. 

F.  W.  Becker  and  Dale  ife  Francis,  attorneys  for  appel- 
lee. 

Opinion  of  the  Court,  Gary,  P.  J. 

Pliny  F.  Lawrence  and  the  appellee  had  built  up  a  business 
and  gained  a  reputation  (they  agree  in  that)  in  the  city  of 
Chicago,  as  dentists.  With  others,  they  formed  a  corpora- 
tion, which  is  appellant. 

In  so  doing,  Lawrence  received  $3,000,  and  Gilroy  $2,000 
for  four-tenths  of  the  stock  of  the  new  company,  and  trans- 
ferred their  partnership  effects  and  good  will  of  their  busi- 
ness to  it. 

As  part  of  the  same  arrangement,  the  appellee  agreed  to 
serve  the  company  for  five  years  with  his  "  best  efforts," 
etc.,  and  the  company  agreed  to  pay  him  on  the  last  day  of 
each  month  $175,  with  a  contingent  increase. 

The  company  did  not  pay  as  agreed,  but  excused  itself  on 
the  ground  that  creditors,  who  were  not  stockholders,  should 
be  paid  first. 

The  appellee  refused  to  accept  such  an  excuse,  left  the 
service,  and  started  in  business  for  himself,  sending  notices 
thereof  to  patrons  of  the  old  firm. 
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IIow  much  the  company  was  remiss  in  paying,  and  how 
emphatic  were  the  remonstrances  of  the  appellee,  are 
disputed,  but  that  the  company  did  not  pay  promptly,  and 
justified  itself,  and  that  the  appellee  clamored  for  his  pay, 
and  still  did  not  get  it,  can  not  be  questioned.  The  agree- 
ment contained  a  clause  that  the  appellee  would  not  practice 
dentistry  in  any  of  its  branches  within  the  State  of  Illinois, 
so  long  as  the  company  faithfully  complied  with  the  agree- 
ment. 

The  company  filed  this  bill,  asking  an  injunction  to  stop 
the  appellee  from  practicing  dentistry  in  Chicago,  and  from 
soliciting  the  patronage  of  former  patrons  of  the  old  firm 
or  of  the  company.  The  company  does  not  ask  that  the 
appellee  specifically  perform  his  agreement  to  serve,  and 
even  if  the  contract  were  of  a  nature  to  be  specifically  per- 
formed, the  company  could  not  sustain  an  allegation  that  it 
was  always  ready  and  willing  to  perform  on  its  own  part; 
but  unless  it  is  willing  to  perform  in  the  future,  and  will  be 
able  so  to  do,  it  ought  not  to  prevent  the  appellee  from 
earning  a  livelihood  for  himself  and  his  family,  by  industry 
in  his  profession.  Telegraph  Despatch  v.  McLean,  L.  R.  8 
Chy.  App.  658;  High  on  Inj.  Sec.  1119. 

From  whom  shall  he  seek  patronage,  if  not  from  his 
former  patrons  ?  The  company  makes  no  offer  to  employ 
the  appellee,  and  as  to  ability  to  pay,  only  says,  that  at  all 
times  it  had  ample  resources,  consisting  largely  of  good  ac- 
counts, but  to  press  collections  would  or  might  lose  custom. 

Even  Dr.  Tanner  might  not  be  able  to  endure  a  fast  so 
long  as  might  be  the  time  required  to  collect  the  accounts 
of  dentists. 

The  decree  dismissing  the  bill  is  right,  and  is  affirmed. 


The  People  for  the  use  of  the  National  Cash  Register  Go. 

T.  Murdoch  et  aU 

1.  Receiver — Bond — Breaxih  of  Condition,-^The  fact  that  a  receiver, 
under  an  order  of  court,  and  without  notice  in  fact,  took  certain  property 
^froiu  the  possession  of  ft  third  person,  which  the  usees  had  so^d  to  such 
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person,  under  an  a^eement  that  the  title  should  not  pass  until  they  were 
paid  fbr  and  sold  it«  is  not  a  breach  of  the  condition  of  his  bond  to  *'duly 
account  for  what  sliall  come  to  his  hands,  or  control  as  such  receiver, 
and  pay  and  apply  the  same  from  time  to  time,  as  he  may  be  directed  by 
the  court,  and  obey  such  orders  as  said  court  may  make  in  relation  to 
said  trust,  and  in  all  respects  faithfully  discharge  the  duties  of  said 
trust." 

Memorandnm. — Action  of  debt  upon  receiver's  bond.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge, 
presiding.  Heard  in  tliis  court  at  the  March  term,  1898,  and  affirmed. 
Opinion  filed  July  6,  1893. 

Statement  of  the  Case. 

The  National  Cash  Kegister  Company  on  the  17th  day  of 
March,  1890,  sold  conditionally,  to  one  John  Laurie,  seven 
cash  registers,  the  transaction  being  evidenced  by  the  usual 
conditional  salesbills,  which  reserved  the  title  to  the  said 
registers  in  the  company,  until  the  completion  of  all  pay- 
ments due  upon  the  same,  duly  acknowledged  before  a 
justice  of  the  peace  of  the  town  where  said  Laurie  re- 
sided, and  duly  recorded  in  the  recorder's  office  of  Cook 
county.  Subsequent  to  the  execution,  acknowledgment  and 
recording  of  said  instruments,  F.  A.  Smith  was  appointed 
by  the  Circuit  Court  of  Cook  County,  receiver  of  the  goods 
and  chattels  of  the  said  Laurie,  in  a  suit  begun  in  said  Cir- 
cuit Court  after  the  recording  of  said  conditional  salesbills. 
The  receiver,  without  notice  to  the  company,  sold  the  seven 
registers,  and  reported  to  the  court  the  proceeds  of  his  said 
sales;  his  report  was  approved  and  he  w  as  discharged  After 
he  was  discharged  as  such  receiver,  the  National  Cash  Reg- 
ister Company  learned  that  their  registers  had  been  taken 
from  the  possession  of  Laurie  and  sold.  The  receiver  gave 
bond  as  such,  conditioned  that  he  would  "  in  all  respects 
faithfully  discharge  the  duties  of  said  -trust,"  and  upon  this 
bond  this  action  is  brought. 

The  defendants  below,  the  appellees  here,  filed  a  general 
demurrer  to  the  declaration,  the  court  sustained  it  and  dis- 
missed the  suit,  with  judgment  for  costs,  against  the  benefi- 
cial plaintiff.  Electing  to  stand  by  his  demurrer  he  brings 
the  record  here  for  review. 
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Lynden  Evaks  and  Frederick  Aknd,  attorneys  for  appel- 
lant. 

Appellees'  Brief,  Hofheimer  &  Zeisler,  Attorneys. 

Appellees  contended  that  the  receiver  and  his  sureties  are 
not  liable  to  an  action  upon  the  bond  until  he  has  failed  to 
obey  some  order  of  the  court  touching  the  effects  placed  in 
his  hands,  and  the  proper  practice  seems  to  be,  to  first  apply 
to  the  court  for  a  rule  upon  the  receiver  to  render  his  ac- 
count. After  the  account  is  adjusted  and  approved  by  the 
court,  and  the  receiver  is  ordered  to  pay  the  money  in  his 
hands  into  court  or  to  the  person  entitled  thereto,  failure 
to  comply  with  such  order  renders  himself  and  his  sureties 
liable.  The  receiver  and  the  sureties  can  not,  therefore, 
be  sued  upon  the  bond  until  the  court  has  adjudicated  the 
question  and  made  some  order  touching  the  rights  of  the 
parties  to  the  property  in  his  hands.  Beach  on  Receivers, 
Sec.  186 ;  High  on  Receivers,  Sec.  129  ;  State  for  the  use  of 
Peterson  v.  Gibson,  21  Ark.  140. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  is  an  action  of  debt  upon  a  bond  for  the  discharge  of 
his  duties  given  by  a  receiver  in  a  chancery  suit  wherein 
Simon  Ried  and  Thomas  Murdock  were  complainants  and 
John  Laurie  was  defendant. 

The*  breach  assigned  is  that  the  receiver  sold  some  regis- 
ters which  the  usees  had  sold  to  Laurie  under  an  agreement 
that  the  title  should  not  pass  until  they  were  paid  for.  What 
the  nature  of  the  chancery  suit  was,  does  not  appear.  It 
may  have  been,  what  our  local  knowledge  leads  us  to  sus- 
pect, a  judgment  creditor's  suit.  It  is  a  fair  inference  that 
when  the  receiver  was  appointed  the  registers  were  in  the 
possession  of  Laurie. 

As  payments  were  to  be  made  monthly,  and  nearly  three 
months  elapsed  after  the  receiver  was  appointed  before  he 
sold  the  registers,  and  as  it  is  not  probable  that  Laurie  paid 
anything  during  that  period,  the  usees  probably  knew  that 
Laurie's  property  was  in  the  hands  of  a  receiver.     The 
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averment  that  the  receiver  acted  without  the  consent  of, 
and  without  notice  to  the  usees,  does  not  negative  knowledge 
by  them. 

Constructive  notice,  by  record  of  the  interest  of  the  usees, 
to  the  receiver,  is  alleged,  but  no  actual  notice.  It  is  con- 
sistent with  the  declaration  that  the  receiver,  without  notice 
in  fact  of  the  interest  of  the  usees,  under  the  orders  of  the 
court  appointing  him,  took  from  Laurie  possession  of,  and 
then  sold,  the  property.  Such  conduct  would  be  no  breach 
of  the  condition  of  his  bond.  That  condition  is  to  "  duly 
account  for  what  shall  come  to  his  hands  or  control  as  such 
receiver,  and  pay  and  apply  the  same  from  time  to  time  as 
he  may  be  directed  by  said  court,  and  obey  such  orders  as 
said  court  mav  make  in  relation  to  said  trust,  and  in  all  re- 
spects  faithfully  discharge  the  duties  of  said  trust." 

Property  in  which  Laurie  had  any  interest,  and  in  his 
possession,  should  be  taken  by  the  receiver,  and  the  claims 
of  any  person  upon  it,  made  to  the  court  appointing  him. 
Beach,  Receiver,  Sec.  6;  High,  Receiver,  Sec.  163;  Heise  v. 
Starr,  44  111.  App.  406;  so  in  insolvency  cases  under  the 
statute.     Hanchett  v.  Waterbury,  115  111.  220. 

The  court  rightfully  sustained  the  demurrer  to  the  dec- 
laration and  the  judgment  is  affirmed. 

Waterman,  J. 

I  do  not  think  that  the  declaration  in  this  case  showed 
anv  breach  of  the  conditions  of  the  receiver's  bond. '  I  do 
not  understand  that  anything  more  than  this  was  decided 
below  or  is  here. 


American  Exchange  National  Bank  of  Chicago  v.  Mox- 

ley,  for  use  of,  etc. 

1.  Judgment — Entry  of  a  Judicial  Act. — ^The  entry  of  a  judgment 
is  a  judicial  act.  A  thing  which  involves  judgment,  must  be  the  act  of 
that  portion  of  the  tribunal  which  alone  is  clothed  with  authority  to 
exercise  judicial  judgment. 

2.  Judgments— iJufry  of  by  the  Clerk.— The  entry  by  the  clerk  of 
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the  findings,  orders  and  decrees  of  the  court  is  purely  ministerial;  he  has 
no  power  to  shape  them  in  accordance  with  his  views,  but  is  to  record 
the  judgment  just  as  it  is  given  to  him.  If  he  fails  to  do  this,  and 
either  by  mistake  or  misprision,  record  that  which  the  court  has  not  or- 
dered, making  the  record  to  speak,  not  the  judgment  of  the  court,  but 
another  thing,  the  entry  is  not  a  judgment,  but  a  mistake,  a  misdemeanor 
or  a  crime. 

8.  JxTDGHENTS — Unauthorized  Entry  ty  a  Clerk, — ^An  unauthorized 
entry  by  the  clerk  is  a  mere  nullity;  but  this  general  statement,  like  most 
general  averments,  is,  under  certain  circumstances,  subject  to  qualifica- 
tion. 

4.  Courts — Records  of,  Import  Absolute  Verity—Records  of  Courts 
of  General  Jurisdiction  Import  Absolute  Verity,— A  person  was  served 
with  process  of  garnishment  Some  time  afterward  he  was  presented 
by  the  person  for  whom  he  was  garnisheed  with  a  duly  certified  copy  of 
the  record  of  the  Circuit  Court,  stating  that  the  judgment  upon  which 
the  garnishee  proceedings  were  based,  was  set  aside  and  vacated,  and  re- 
lying upon  the  statement,  he  paid  over  the  money  in  his  hands.  It 
appeared  that  the  order  of  the  coiui;  vacating  the  judgment  as  entered 
by  the  clerk  was  a  mistake;  that  iu  reality  a  motion  to  vacate  the  judg- 
ment had  been  denied.  At  a  subsequent  term  the  attention  of  the  court 
being  called  to  the  matter  the  erroneous  record  was  corrected.  It  uxis 
held,  that  the  garnishee  had  a  right  to  place  implicit  confidence  in  and 
rely  upon  such  record  as  speaking  the  truth,  and  that  the  court  could 
not  by  such  correction  deprive  him  of  any  rights  acquired  under  the 
record  as  originally  made. 

5.  CouETS — Potver  to  Amend  Records  at  a  Sttbsequent  Term, — ^Tlie 
power  of  amendment  at  a  subsequent  term,  existing  in  all  courts  of 
general  jurisdiction,  can  never  be  exercised  to  change  the  status  of  a 
third  person  who  has  acted  upon  the  faith  of  the  record. 

6.  Courts — Power  to  Amend  Records  upon  a  Stipulation — Effect,-^ 
Where  a  court  amends  its  record,  not  from  anything  appearing  in  the 
record  taken  as  a  whole,  or  from  any  memoranda  kept  by  the  judge, 
but  upon  a  stipulation  entered  into  by  tlie  parties  to  the  judgment,  it 
is  manifest  that  only  the  rights  of  the  parties  to  such  stipulation  can  be 
affected  by  anything  done  in  pursuance  -of  it.  Even  had  the  judge 
remembered  that  the  judgment  entered  was  not  that  given,  he  could  not 
at  a  subsequent  term,  from  his  recollection  alone,  change  the  record. 
Judgments  do  not  rest  for  their  steadfastness  upon  the  fieeting  recollec- 
tions of  men. 

7.  Garnishees — Acquisition  of  Funds  After  Answer, — A  garnishee 
having  once  answered,  funds  of  the  debtor  coming  into  his  hands  after 
such  answer,  cannot  be  reached  by  the  filing  of  new  interrogatories;  but 
where  new  interrogatories  are  filed  and  the  garnishee  voluntarily  an- 
swered them,  it  seems  that  jurisdiction  over  him  is  again  acquired,  and 
that  judgment  may  be  properly  Centered  against  him  for  an  amount  ad« 
mitted  by  his  final  answer  to  be  in  his  hands,  to  the  credit  of  the  execu- 
tion debtor. 
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Iilemoranduin.— Garnishee  process.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1893.    Opinion  filed  May  11,  1693. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Appellant's   Brief,   Swift,   Campbell,   Jones  &  Martin, 

Attorneys. 

It  was  contended  the  appellant,  having  acted  on  the 
record  as  made  at  the  June  term,  the  amendment  made  at 
the  August  term  was  a  nullity  as  to  him.  Shirley  v.  Philr 
lips,  17  111.  471;  Coughran  v.  Gutcheus,  18  111.  390;  McCor- 
mick  V.  Wheeler,  36  lU.  114;  Knobloch  v.  Mueller,  123  111. 
554. 

In  Shirley  v.  Phillips,  the  court  said :  "  The  order  of 
amendment,  as  to  them,  was  a  nullity  to  the  extent  of  their 
pre-existing  rights." 

In  Coughran  v.  Gutcheus,  speaking  of  mistakes  of  officers, 
the  court  said :  "  These  may,  at  any  time,  upon  notice  to 
parties  in  interest,  and  saving  such  rights  as,  in  the  interval 
of  time,  may  have  accrued  to  third  persons,  be  corrected." 

In  McCormick  v.  Wheeler,  the  ccnirt  said :  "  There  is  no 
doctrine  resting  on  a  more  stable  ground,  both  of  reason  and 
authority,  than  that  all  material  amendments  of  a  record 
must  be  made  with  a  saving  of  intervening  rights  acquired 
by  third  persons.  In  an  order  allowing  an  amendment,  it  is 
proper  to  express  this  by  way  of  removing  all  doubt.  But, 
whether  expressed  or  not,  the  law  makes  the  reservation." 

In  Knobloch  v.  Mueller,  the  court  said :  "  So  it  has  been 
held  that  amendments  may  be  made  in  judicial  proceedings, 
but  not  so  as  to  affect  the  intervening  rights  of  third  persons 
accruing  prior  to  such  amendment." 

Appellee's  Brief,  T.  H.  Simmons,  Attorney. 

Appellee  contended  that  the  bank,  when  garnished,  was 
bound  to  preserve,  so  long  as  the  garnishment  proceedings 
were  pending,  all  funds  that  the  garnishment  reached,  and 
no  voluntary  surrender  of  possession  of  the  same  can  be 
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urged  in  diminution  of  the  bank's  liability  as  garnishee/ 
Drake  on  Attachment  (6th  Ed.),  section  674,  a  and  o,  Sees. 
676  and  453;  Wade  on  Attachment  (1886  Ed.)  Vol.  2,  Sec 
338  [bottom  p.  39];  Stevens  v.  Dillman,  86  111.  235;  8  Am. 
and  Eng.  Ency.  Law,  1200;  Gibson  v.  Nat.  Park  Bk.,  98  K. 
Y.87. 

It  is  an  equally  invariable  rule  that  no  voluntary  payment 
by  garnishee  of  his  debt  to  the  defendant  after  the  garnish- 
ment and  with  knowledge  on  his  part  of  its  existence  will 
prevent  his  being  charged  as  garnishee.  Any  payment 
made  by  a  garnishee  to  the  defendant  after  garnishment  is 
voluntary,  unless  made  under  the  compulsion  of  judicial 
order  or  process.  Drake  on  Attachment  (6th  Ed.),  Sec. 
674  a. 

If  a  garnishee  assume  to  determine  that  a  garnishment 
proceeding  is  defective,  and  therefore  not  binding  on  him, 
and  thereupon  pay  his  debt  to  the  defendant,  and  his  judg- 
ment on  that  point  be  held  erroneous,  the  payment  will  not 
prevent  hisjbeing  charged.  Idem,  Sec.  674  c;  see  also  Sec. 
676.  His  (the  garnishee's)  liability  continues,  irrespective 
of  the  manner  in  which  his  possession  is  lost.  Wade  on  At- 
tachment, 1886,  Vol.  2,  Sec.  338,  39. 

The  very  fact  that  he  was  served  with  process  put  him  on 
his  guard,  and  he  afterward  acted  at  his  peril  in  surrender- 
ing the  notes.     Stevens  v.  Dillman,  86  III.  235. 

Because  of  this  liability  of  the  garnishee,  the  garnish- 
ment suspends  the  judgment  debtor's  rights  against  the 
garnishee.     8  Am.  &  Eng.  Ency.  Law,  1200. 

The  judgment  on  which  the  garnishment  proceedings  are 
based  was  never  set  aside,  and  has  been  in  full  force  and 
effect  from  the  time  it  was  jBrst  rendered. 

The  judgment  was  never  set  aside,  and  therefore  never 
reinstated.  It  is  not  disputed  that  the  entry  of  the  clerk 
was  without  authority  of  the  court.  The  judgment  was  in 
force  on  June  24,  1892.  and  the  above  order  finds  that  on 
that  day  the  court  deiiied  the  motion  to  set  the  judgment 
aside.  Hence  the  judgment  has  been  uninterruptedly  in 
force. 
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The  presumption  here  in  respect  to  all  judgments,  decrees 
and  orders  of  the  Circuit  Court  is,  that  the  ruling  is  right 
until  it  is  affirmatively  made  to  appear  thiat  it  is  wrong. 
Gibbie  v.  Mooney,  121  111.258. 

The  entry  of  the  clerk  made  June  24th,  being  without 
authority  of  the  court  and  simply  a  misprision  of  the  clerk, 
was  absolutely  void  and  no  rights  could  be  legally  lost  or 
acquired  by  virtue  of  it. 

The  clerk's  entry  was  void.  Freeman  on  Executions 
(1876  Ed.),  Sees.  73,  20, 18;  Freeman  on  Judgments  (2d  Ed.), 
Sec.  38. 

The  correction  of  the  record  was  properly  made.    Cook 

V.  Wood,  24  m.  295;   Freeman  on  Judgments  (2d  Ed.)  Sees. 

71,  61;  Howell  v.  Morlan,  78  111.  164;  Gibbie  v.  Mooney,  121 
111.  258. 

Opinion  op  the  Court,  Waterman,  J. 

This  was  a  garnishment  suit  in  the  Circuit  Court  of  Cook 
County,  based  upon  the  following  facts :  On  June  17, 1892, 
Thomas  H.  Simmons  filed  an  affidavit  in  the  court  below, 
alleging  that  he  recovered  a  judgment  by  confession  against 
Perry  A.  Moxley,  in  the  Circuit  Court  of  Cook  County,  May 
26,  1892,  for  the  sum  of  $107.75  and  costs  of  suit,  and  that 
an  execution  had  been  issued  upon  the  judgment,  and  returned 
June  17,  1892,  no  property  found  and  no  part  satisfied.  On 
June  17,  1892,  the  appellant  bank  was  served  as  garnishee. 

When  the  bank  was  served  as  garnishee,  Moxley  kept  a 
general  deposit  account  with  it,  the  balance  being  subject  to 
his  checks,  and  at  the  time  the  bank  wns  served,  there  was 
a  credit  balance  to  Moxley 's  account  of  $70.85. 

On  June  24th,  and  at  the  June  term  of  the  Circuit  Court 
of  Cook  County,  the  following  order  was  entered  in  res])ect 
to  the  judgment  on  which  the  garnishment  was  based : 

"  Thomas  H.  Simmons,        ) 
103,703  V.  >  Confession. 

Perry  A.  Moxley.  )      On  motion    of    plaintiff's 

attorney,  it  is  ordered  that 
the  order  heretofore,  on  June  17,  1892,  entered,  and  the 
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judgment  heretofore,  on  May  26, 1892,  rendered  herein,  be 
and  they  are  hereby  set  aside  and  vacated." 

On  June  27th,  Moxley  presented  to  the  bank  a  certified 
copy  of  the  above  order  setting  aside  and  vacating  the  judg- 
ment by  confession  on  which  the  garnishment  suit  was 
based,  and  in  reliance  thereon,  the  bank,  on  June  27,  1892, 
paid  over  to  said  Moxley  the  sum  of  $70.85,  which  stood  to 
the  credit  of  Moxley's  account  when  the  bank  was  served 
as  garnishee.  July  19,  1892,  the  bank  jBled  an  answer  as 
garnishee,  setting  up  that  the  judgment  on  which  the  suit 
was  based  had  been  vacated,  and  asked  to  be  discharged  as 
garnishee. 

On  August  10, 1892,  after  the  bank  had  filed  its  answer  as 
garnishee,  the  following  notice  was  served  by  T.  H.  Sim- 
mons, the  beneficial  plaintiff  in  the  garnishment  case,  upon 
the  attorneys  for  the  bank. 
"  Pekry  a.  Moxley,  use  of  T.  " 
H.  Simmons, 

V. 

Amebioak  Exchakoe  Na- 
tional Bank. 

To  Swift,  Campbell,  Jones  &  Martin,  attorneys  for  garnishee: 
You  are  hereby  notified  that  the  judgment  on  which  the 
above  garnishment  was  issued  was  not  set  aside  by  order  of 
court,  on  June  17, 1892,  as  alleged  in  said  garnishee's  answer 
therein,  nor  was  said  judgment  set  aside  June  24, 1892,  nor 
at  any  other  time,  but  remains  in  full  force  and  effect;  that 
in  the  entry  of  the  order  of  the  court  on  June  24,  1892, 
relating  to  said  judgment,  a  clerical  error  was  made,  which 
will  be  corrected  at  the  earliest  opportunity;  that  the  order 
of  the  court  relative  to  said  judgment  was,  that  the  motion 
for  setting  aside  said  judgment  be  denied. 

T.  H.  Simmons, 

Attorney  for  Plaintiff." 

At  the  time  Simmons,  the  beneficial  plaintiff,  served  the 
above  notice  on  the  attorneys  for  the  bank,  he  was  in- 
formed by  them  that  Moxley  had  delivered  to  the  bank  a 
certified  copy  of  the  order  vacating  the  judgment  on  which 
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the  garnishment  was  based,  and  that  the  bank,  in  reliance 
thereon,  had  paid  over  to  Moxley  the  amount  which  stood 
to  his  credit  when  the  bank  was  served  as  garnishee. 

One  week  after  the  above  notice  was  served,  Simmons, 
the  beneficial  plaintiff  in  this  suit,  and  the  attorneys  for 
Moxley  in  the  confession  suit,  made  and  filed  in  the  confes- 
sion suit  the  following  stipulation : 

"  It  is  hereby  stipulated  that  upon  the  final  hearing  of  the 
defendant's  motion  to  set  aside  the  judgment  obtained  by 
confession  in  the  above  entitled  cause,  that  the  court 
ordered  that  the  motion  to  set  aside  said  judgment  be 
denied,  and  it  is  also  stipulated  that  the  record  of  said  court 
may  be  made  to  conform  to  the  facts  as  above  stated. 

Chicago,  August  17,  1802. 

G.  W.  &  J.  T.  Kretzinger,  for  defendant. 
T.  H.  Simmons,  for  plaintiff." 

And  on  the  same  day,  at  the  August  term  of  the  Circuit 
Court  of  Cook  County,  an  order  was  entered  on  that  stipu- 
lation in  said  confession  suit  as  follows : 

"It  is  ordered  that  the  record  show  that  in  the  entry  of 
the  court  in  the  above  entitled  cause,  made  June  24,  1892, 
a  clerical  error  was  made,  and  that  the  entry  appearing  on 
the  record  was  not  the  order  of  the  court  in  that  cause,  on 
that  date;  that  the  order  made  June  24, 1892,  was  as  follows, 
namely : 

'That  the  order  of  June  17,  1892,  be  set  aside,  and  that, 
upon  hearing,  the  motion  of  the  defendant  to  set  aside  the 
judgment  herein,  be  denied.' 

It  is  further  ordered  that  the  order  as  above  stated,  made 
June  24,  1892,  be  now  entered  nunc  pro  tunc  as  of  June  24, 
1892,  and  that  the  erroneous  entry  of  June  24,  1892,  be  so 
marked  on  the  record  margin  thereof." 

The  said  stipulation  of  August  17, 1892,  and  the  said  order 
of  August  17,  1892,  were  made  without  the  knowledge  or 
<;onsent  of  the  bank.  The  bank,  for  the  first  time,  learned, 
October  28,  1892,  of  the  said  stipulation  and  of  the  entry  of 
said  order  of  August  17,  1892,  reinstating  the  judgment  by 
confession. 
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On  December  10,  1892,  additional  interrogatories  were 
filed  by  appellee.  Appellant  answered  that  Moxley  was 
eno^aged  in  the  business  of  selling  glass  on  commission,  in 
the  city  of  Chicago;  and  after  Moxley  had  delivered  to  the 
bank  a  certified  copy  of  the  order  vacating  the  judgment 
on  which  this  suit  is  based,  Moxley  opened  an  account  with 
the  bank,  in  the  name  of  Perry  A.  Moxley,  agent,  for  use 
in  carrying  on  his  business  of  selling  glass  on  commission, 
in  Chicago.  From  the  time  of  the  opening  of  said  account 
down  to  October  28,  1892,  when  the  bank  learned  of  the 
reinstating  of  the  judgment  by  confession,  there  had  been 
deposited  to  the  credit  of  said  account  of  Moxley,  agent, 
the  sum  of  $4,670.98,  and  the  bank  had  paid  out  checks  to 
the  amount  of  $4,646.02,  leaving  a  balance  to  the  credit  of 
said  account,  on  October  28,  1892,  of  $24.96,  and  appellant, 
on  November  1,  1892,  paid  a  check  for  $2.50,  for  which  it 
was  entitled  to  credit;  leaving  a  credit  to  the  account  of 
$22.46.  When  appellant  learned  of  the  reinstatement  of 
the  judgment,  Moxley  informed  it  that  he  had  no  interest 
in  said  $22.46.  Appellant,  therefore,  in  its  answer  of  No- 
vember 1,  1892,  said  it  was  not  indebted  to  Moxley  in  any 
sum.  Afterward  Moxley  informed  appellant  that  he  had 
examined  his  books  and  account,  and  that  the  amount  which 
stood  on  October  28, 1892,  to  the  credit  of  Moxley,  agent, 
belonsred  to  Moxley,  individually.  Appellant,  in  its  an- 
swer, filed  December  15,  1892,  therefore  said  that  on  Octo- 
ber 28,  1892,  there  stood  to  the  credit  of  Moxley,  agent, 
$22.46,  which  Moxley  said  belonged  to  him,  and  appellant 
on  the  facts  set  up  in  its  answers  asked  to  be  discharged. 

A  jury  having  been  waived,  the  court  found  against 
appellant,  the  garnishee,  and  rendered  judgment  on  its  find- 
ing for  the  sum  of  $119.50. 

It  is  insisted  that  the  court  had  authority  at  its  August 
term  to  "  correct "  the  entry  of  a  judgment  made  at  its 
June  term,  because  the  entry,  as  originally  made,  being  a 
mistake  of  the  clerk,  was,  it  is  urged,  no  judgment  at  all, 
but  a  mere  void  entry. 

It  is  quite  true  that  the  entry  of  a  judgment  is  a  judicial 
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act.  A  thing  which  involves  judgment,  must  be  the  act  of 
that  portion  of  the  tribunal  which  alone  is  clothed  with  au- 
thority to  exercise  judicial  judgment. 

The  entry  by  the  clerk  of  the  findings,  orders  and  decrees 
of  the  court,  is  purely  ministerial;  he  has  no  power  to  shape 
them  in  accordance  with  his  views,  but  is  to  record  the 
judgment  just  as  it  is  given  to  him.  If  he  fail  to  do  this, 
and  either  by  mistake  or  misprision,  record  that  which  the 
court  has  not  ordered,  making  the  record  to  speak  not  the 
judgment  of  the  court,  but  another  thing,  the  entry  is  not  a 
judgment,  but  a  mistake,  a  misdemeanor  or  a  crime.  Free- 
man on  Judgments,  2  Ed.,  Sec.  38;  Black  on  Judgments, 
Sees.  106,  110;  Newman's  Lessee  v.  City  of  Cincinnati,  18 
Ohio,  323,  331. 

From  this  it  would  seem  to  follow  that  an  unauthorized 
entry  by  the  clerk  is  a  mere  nullity;  but  this  general  state- 
ment, like  most  general  averments,  is,  under  certain  circum- 
stances, subject  to  qualifications. 

There  is  another  rule  as  imperative  and  absolute  as  the 
above,  which  serves  to  modify  what  has  been  st^ited.  The 
record  of  a  court  of  superior  and  general  jurisdiction  im- 
ports absolute  verity.  Welch  v.  Sykes,  3  Gil.  197;  Thomp- 
son V.  Emmert,  15  111.  415;  Buckmaster  v.  Carlin,  3  Scam. 
lOi,  110;  Grignon,  Lessee  v.  Astor,  2  How.  (U.  S.)  319,  341; 
The  State  v.  Daily  et  al.,  14  Ohio,  92;  Wilcher  v.  Eobert- 
son,  78  Va.  602,  61 6;  Wharton  on  Evidence,  Sees.  982,  1302; 
1  Coke's  Institutes,  260. 

The  evidence  of  the  judgment  of  a  court  does  not  reside 
in  the  recollection  of  the  judge,  but  in  the  record  which  the 
law  requires  the  clerk  to  keep.  McCormick  v.  Wheeler,  36 
111.  114. 

While,  therefore,  it  is  the  act  of  the  court  that  consti- 
tutes the  judgment,  the  record  is  conclusive  evidence  of 
what  that  act  was. 

When,  therefore,  there  was  presented  to  appellant  a  duly 
certified  copy  of  the  record  of  the  Circuit  Court,  setting 
forth  that  on  June  24th,  the  judgment  entered  May  26, 
1892,  in  the  case  of  Simmons  v.  Moxley,  was  set  aside  and 
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vacated,  appellant  had  a  right  to  place  implicit  confidence 
in  and  rely  upon  such  record,  as  speaking  the  truth.  There- 
after, at  a  subsequent  term,  the  attention  of  the  court  being 
called  to  the  mistake  its  clerk  had  made,  the  fact  being  that 
the  act  of  the  court  was  not  to  set  aside  said  judgment,  but 
to  refuse  so  to  do,  the  erroneous  record  was  corrected  and 
made  to  correspond  to  the  facts,  but  the  court  could  not  by 
such  correction  deprive  appellant  of  rights  acquired  under 
the  record  as  originally  made. 

The  power  of  amendment,  at  a  subsequent  term,  existing 
in  all  courts  of  general  jurisdiction,  can  never  be  exercised 
to  change  the  status  of  a  third  party  who  has  acted  upon 
the  faith  of  the  record.  Shiriey  v.  Phillips,  17  111.  471,  473; 
Coughran  v.  Gutcheus,  18  111.  390,  121;  McCormick  v. 
Wheeler,  36  111.  114;  Knobloch  v.  Mueller,  123  111.  654, 
565. 

The  court  appears  to  have  amended  its  record,  not  from 
anything  appearing  in  the  record  taken  as  a  whole,  or  from 
any  memoranda  kept  by  the  judge,  but  upon  a  stipulation 
entered  into  by  the  parties  to  the  judgment.  It  is  manifest 
that  only  the  rights  of  the  parties  to  such  stipulation  could 
be  affected  by  anything  done  in  pursuance  of  it.  Even  had 
the  judge  remembered  that  the  judgment  entered  was  not 
that  given,  he  could  not  at  a  subsequent  term,  from  his  rec- 
ollection alone,  change  the  record.  Judgments  do  not  rest 
for  their  steadfastness  upon  the  fleeting  recollection  of  man. 
People  V.  Romero,  18  Cal.  89;  Dougherty  v.  The  People, 
118  111.  160;  In  re  Annie  Barnes,  27  111.  App.  151;  Horner 
V.  Homer,  37  HI.  App.  199;  Skinner  Manfg.  Co.  v.  Sins- 
heimer,  37  111.  App.  467. 

The  judgment  upon  which  the  garnishee  proceeding  was 
based,  having  been,  by  the  order  of  June  24th,  set  aside,  such 
garnishee  proceeding  fell  with  the  judgment;  it  was  no 
longer  authorized.  M.  C.  R.  R.  Co.  v.  Keohane,  31  111. 
144;  Chanute  v.  Martin,  25  111.  63-65. 

Judges  Gary  and  Shepard  are  of  the  opinion  that  by  the 
order  of  June  24th,  which  was  a  discontinuance  of  all  pro- 
ceedings against  appellant,  the  court  at  the  expiration  of 
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the  June  term  lost  jurisdiction  of  the  bank,  and  could  not 
again  acquire  it  save  by  a  new  proceeding,  and  also  that  ap- 
pellant having  once  answered,  funds  of  the  debtor  coming 
into  its  hands  after  such  answer,  could  not  be  reached  by 
the  filing  of  new  interrogatories.  Young  v.  First  Nat. 
Bank,  51  111.  73. 

It  would  seem  to  the  writer  of  this  opinion  that  the  bank 
having  voluntarily  answered  the  new  interrogatories  filed 
after  the  judgment  against  Moxley  had  been  reinstated, 
jurisdiction  over  it  was  thus  again  acquired,  and  that 
judgment  might  properly  have  been  entered  against  it  for 
the  amount  admitted  in  its  final  answer  to  be  in  its  hands 
to  the  credit  of  the  execution  debtor. 

The  judgment  of  the  court  below  will  be  reversed. 


1^.  ^l    Charles  A.  Laing  et  al.  v.  The  People,  for  use  of  Robert 
I^TM'  p.  Price  and  James  £.  Keith. 


1 .  Bill  of  Sale — As  Seeuriiy  a  Mortgage,  etc.  — ^A  bill  of  sale  given  only 
as  security  and  to  furnish  the  means  of  payment,  instead  of  being  ab- 
solute payment,  is  in  legal  effect,  a  mortgage  from  which  the  grantors 
may  redeem.  And,  where  a  bill  of  sale  contained  a  condition  that,  if 
the  makers  failed  to  redeem,  or  tliere  was  a  surplus,  they  could  direct 
its  disposition,  it  was  held,  that,  giving  such  direction  as  to  the  surplus, 
in  no  wise  affected  the  character  of  the  instrument. 

2.  Bill  op  Sale — Security — Direction  as  to  Surplus — Trust, — ^Where 
a  party  indebted  to  another  made  him  a  bill  of  sale  of  property,  it  being 
understood  and  agreed  between  the  parties  to  it,  that  after  paying  the 
debts  for  which  it  was  given  to  pay,  the  surplus,  if  any,  should  be  turned 
over  to  an  attorney  for  the  benefit  of  tlie  creditors  of  the  makers,  it 
teas  held,  that  giving  directions  in  regard  to  the  disposition  of  the  su]> 
plus  in  no  wise  affected  the  character  of  the  instrument,  nor  did  it 
change  the  property  which  the  creditors  in  the  bill  of  sale  took  for  their 
own  benefit,  into  a  trust. 

Memorandum. — Proceedings  under  the  assignment  act.  In  the  County 
Court  of  Cook  County;  the  Hon.  George  W.  Brown,  Judge,  presiding. 
Petition  to  have  a  transfer  by  bill  of  sale  declared  to  be  a  general  assign- 
ment for  the  benefit  of  creditors.  Answer  filed;  trial  by  the  court  on  re- 
port of  master;  decree  for  petitioners;  defendants  appeal.    Heard  at  the 
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March  term,  1893,  of  this  court.   Reversed  and  remanded.   Opinion  filed 
April  28,  189d. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'  Brief,  Edwin  C.  Crawford,  Attorney. 

Appellants  contended  that  the  County  Courts  have  no 
general  chancery  powers.  None  are  conferred  by  the  As- 
signment Act,  Rev.  Stat.  Chap.  10.  Preston  et  al,  v.  Spauld- 
ing  et  al.,  120  111.  208;  Ide  v.  Sayer  et  al,  129  111.  235. 

A  parol  trust  can  not  overcome  the  provisions  of  a  written 
deed.  Flint  on  Trusts  and  Trustees,  Sec.  31;  Dean  v  Dean, 
6  Conn.  285. 

A  bill  of  sale,  to  become  an  assignment  for  the  benefit  of 
creditors  generally,  must  contain  words  expressly  creating 
a  trust.     Farwell  v.  Cohen  (111.),  28  N.  E.  Rep.  35. 

There  is  no  such  thing  in  Illinois  as  a  constructive  as- 
signment.   Farwell  et  al.  v.  Nilsson,  133  111.  45. 

All  members  of  a  co-partnership  must  join  in  the  act  of  as-  ^ 
signment,  or  the  same  will  not  be  an  assignment  for  -the 
benefit  of  all  their  creditors.  Trumbull  v.  Union  Trust  Co., 
33  111.  App.  319;  Stein  v.  LaDow,  13  Minn.  412;  Holland  v. 
Drake,  29  Ohio  St.  441;  Brooks  v.  Sullivan,  32  Wis.  444; 
Coleman  v.  Darling,  6(y  Wis.  155;  Hook  v.  Stone,  34  Mo.  329. 

A  debtor  in  failing  circumstances  may  prefer  one  creditor 
to  another  equally  meritorious,  if  done  in  good  faith. 
Schroeder  v.  Walsh,  120  111.  403;  First  Nat.  Bk.  Chicago  v. 
North  Wis.  Lumber  Co.,  41  111.  App.  392. 

Appellees'  Brief,  Cratty  Bros.  &  Jarvis,  Attorneys. 

A  trust  in  personalty  may  be  created  and  proved  by  parol 
evidence.  Statute  of  Frauds,  S.  &  C,  Ch.  69,  Sec.  9;  Nab  v. 
Nab,  10  Mod.  404;  Cook  v.  Fountain,  3  Swanst.  685;  Mc- 
Fadden  v.  Jenkyns,  1  Hare  458;  1  Phill.  153;  2  Story  Eq. 
Jur.  13th  Ed.,  Sec.  972,  p.  271;  Brown  Statute  of  Frauds,  4th 
Ed.,  Sec.  82,  p.  92;  1  Perry  on  Trusts,  3d  Ed.,  Sec.  86,  p. 
75;  Burrill  on  Assts.,  3d  Ed.,  Sec.  239,  pp.  323-324;  Boyden 
V.  Moore,  11  Pick.  362;  Davis  v.  Coburn,   128  Mass.  377; 
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Gerrisb  v.  Inst,  for  Savings,  128  Mass.  159, 167;  Chace  v.  Cha- 
pin,  130  Mass.  128;  Kirkpatrick  v.  Davidson,  2  Kelly  (Ga,) 
299;  Gordon  v.  Green,  10  Ga.  534;  Kimball  v.  Morton,  1 
Ilalsted  (5  N.  J.  Chan.)  26,  31;  Hooker  v.  Holmes,  3  Stockt. 
11  K  J.  Eq.  122,  124;  Pitney  v.  Bolton  (N.  J.),  18  Atl. 
Kep.  211;  Day  v.  Roth,  18  N.  Y.  488,  453. 

A  transfer  by  an  insolvent  debtor  of  the  whole  or  a  part 
of  his  property  in  trust  for  the  benefit  of  his  creditors  con- 
stitutes a  voluntary  assignment.  Farwell  v.  Cohen,  138  HI. 
216;  Fuller  &  Fuller  Ca  v.  McHenry  (Wis.),  53  2f.  W.  Rep. 
897. 

The  declaration  of  trust  need  not  be  contained  in  the 
instrument  by  which  the  transfer  is  made.  Burrill  on 
Assts.,  3d  Ed.,  Sec.  239,  323;  Fuller  &  Fuller  Co.  v.  Mc- 
Henry (Wis.),  53  X.  W.  Rep. 

Parol  evidence  is  competent  to  show  the  trust  upon  which 
a  bill  of  sale,  absolute  upon  its  face,  is  given,  Ewaldt  v. 
Farlow,  62  la.  212;  National  Ins.  Co.  v.  Webster,  83  111. 
470;  Browne  on  Parol  Evidence,  p.  137,  Sec.  15. 

When  an  assignment  for  the  benefit  of  creditors  has  in 
fact  been  made,  though  not  acknowledged  and  recorded  as 
the  statute  directs,  the  County  Court  will  seize  the  property 
and  administer  the  estate,  setting  aside  preferences,  and 
removing  the  assignee  if  he  is  an  improper  person.  Far- 
well  V.  Cohen,  138  111.  216. 

Opihtion  of  thb  Court,  Gaby,  P.  J. 

Isaiah  F.  Laing  and  George  Laing  were  second  cousins, 
and  partners,  as  merchants,  under  the  name  of  I.  F.  Laing 
&  Co.  They  became  indebted  to  Charles  A.  Laing  and  his 
son,  John  H.,  brother  and*  nephew  of  George,  and  to  pay 
them,  made  a  bill  of  sale  to  them  of  all  the  property  of  the 
firm. 

Robert  P.  Price  and  James  E.  Keith  were  creditors  of  I. 
F.  Laing  &  Co.,  and  filed  in  the  County  Court  a  petition  to 
have  that  biU  of  sale  declared  to  be  an  assignment  for  the 
benefit  of  creditors,  upon  the  allegation  that  at  the  time  of 
the  execution  of  the  bill  of  sale  it  was  understood  and  agreed 
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between  the  parties  to  it  that  after  paying  the  debts  which 
it  was  given  to  pay,  "the  surplus,  if  any,  should  be  turned 
over  to  the  attorney  of  said  Laings  for  the  benefit  of  other 
creditors  of  said  Isaiah  F.  and  George  Laing." 

It  is  now  disputed  between  the  parties  to  this  suit,  whether 
the  evidence  proves  the  allegation  quoted  or  not;  and  it 
makes  no  difference  which  is  right  on  that  matter  of  fact. 
If  the  bill  of  sale  was  given  only  as  security,  and  to  furnish 
a  means  of  payment,  instead  of  an  absolute  payment,  then 
it  was  a  mortgage  from  which  the  grantors  might  redeem, 
and  if  they  did  not  redeem  and  there  was  a  surplus,  they 
could  direct  its  disposition.  Giving  such  direction  in  no 
way  affects  the  character  of  the  instrument.  It  does  not 
charge  the  body  of  the  property,  which  the  appellants  took 
for  their  own  benefit,  with  any  trust. 

"We  have  been  over  this  subject  at  such  length  in  First 
Kat.  Bk.  V.  North  Wis.  Lumber  Co.,  41  111.  App.  383,  that 
it  is  sufficient  to  refer  to  that  case  as  authority  for  reversing 
this  decree,  declaring  the  biU  of  sale  to  be  an  assignment. 

The  decree  is  reversed  and  the  cause  remanded  to  the 
County  Court  with  directions  to  dismiss  the  petition  at  the 
cost  of  said  Price  and  Keith,  of  whom  the  appellants  will 
also  recover  their  costs  in  this  court. 


Olson  v.  Peterson. 

1.    Neootiablb  Instbuhents. — The  foUowing  instrument  is  not  nego- 
tiable: 
"  $250.  Chicago,  July  1, 1892. 

To  A-  Oi50W :  This  is  to  certify  that  L.  L.  Engstrom,  contractor  for 
the  carpenter  work  of  your  house,  is  entitled  to  a  payment  of  two  hun- 
dred and  fifty  dollars,  by  the  terms  of  the  contract.    This  certificate  is 

isenied  upon  an  application  and  affidavit,  dated .  -^,  18 — ,  and  is  made 

in  accordance  with  the  provisions  of  Sec.  85  of  the  law  relating  to  sub- 
oontractors*  liens,  in  force  July,  1887. 

Contract  price $3,590 

Extra  work 8,460 

Balance.. I   180 

Caiil  M.  Almquist, 

Superintendent." 
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Mcmorandam. — Aasumpeit  Appeal  fn»m  the  Circuit  Court  of  Cook 
County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Heard  in  tliis  court 
at  the  March  term,  A.  D.  1893.    Opinion  filed  May  11,  1893. 

A  statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Blanke  &  Chytraus,  attorneys  for  appellant. 

Francis  T.  Murphy,  attorney  for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

July  1,  1892,  Carl  M.  Almquist  gave  to  L.  L,  Engstrora  a 
paper,  of  which  the  following  is  a  copy : 

"  $250.00  Chicago^  July  1,  1892. 

To  A.  Olson : 

This  is  to  certify  that  L.  L.  Eno:stroTn,  contrtetor  for  the 
carpenter  work  of  your  home,  is  entitled  to  a  payment  of 
two  hundred  and  fifty  dollars  by  the  terms  of  the  contnict. 
This  certificate  is  issued  upon  an  application  and  affidavit 

dated ,  18 — ,  and  made  in  accordance  with  the 

provisions  of  Sec.  35  of  the  law  relating  to  sub-contractors' 
liens,  in  force  July,  1887. 

Contract  price $3,590  00 

Extra  work 3,460  00 


$   130  00 
Carl  M.  Almquist,  Superintendent." 

A.  Olson  thereafter  placed  his  name  on  the  paper,  and 
Engstrom  thereupon  assigned  and  indorsed  the  same  to  ap- 
pellee, who  brought  suit  thereon,  alleging  in  various  counts 
that  the  said  instrument  was  made  by  said  Olson  in  consid- 
eration of  work  and  labor  for  him  done  by  Engstrom,  and 
that  thereby  he,  Olson,  agreed  to  pay  to  the  order  of  Eng- 
strom the  said  sum  of  $250;  that  presentation  of  the  same 
had  been  made  to  Olson,  and  he  had  refused  to  pay,  etc. 

Olson  filed  a  general  demurrer  which  was  overruled,  and 
judgment  was  thereupon  entered  for  the  plaintiff. 

The  certificate  in  question  is  not  a  negotiable  instrument. 
It  is  not  a  draft  or  order  made  by  Almquist  upon  Olsoru 
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Almquist  did  not,  in  making  it,  assume  any  responsibility  for 
payment  either  to  Engstrom  or  any  person  into  whose  hands 
it  might  come. 

It  was  and  is  but  a  mere  certificate  that  Engstrom,  con- 
tractor, is  entitled  to  a  payment  of  $250  "  by  the  terms  of 
the  contract ;"  it  does  not  even  declare  that  Engstrom  is 
entitled  to  that  sum  from  Olson,  or  that  this  contract  for 
the  carpenter  work  of  Olson's  home  was  with  Olson.  Nor 
does  it  appear  from  the  face  of  the  instrument  that  Alm- 
quist had  authority  to  make  a  certificate  that  should  in  any 
way  bind  or  conclude  Olson. 

It  may  be  that  when  Olson  placed  his  name  thereon,  it 
then  became  his  certificate  that  Engstrom  is  entitled  to  a 
payment  of  $250  ''  by  the  terms  of  the  contract,"  but  from 
whom,  whether  from  Olson  or  a  principal  contractor,  does 
not  appear. 

The  instrument  contains  no  words  of  negotiability;  it  is 
not  an  undertaking  to  pay,  absolutely  and  in  all  events. 
Potter  v.  Gronbeck,  117  III  404,  408;  Kingsbury  v.  Wall,  68 
111.  312;  Canadian  Bank  v.  McCrea,  106  111.  281,  288;  Mc- 
Caskill  V.  Connecticut  Savings  Bank,  60  Conn.  300. 

The  judgment  of  the  Circuit  Court  is  reversed. 


Parish  y.  Hendrickson  et  al. 

1.  Practice — Bills  of  Exceptions. — ^The  statute  contemplates  that  an 
exception  to  an  act  of  the  court  is  to  be  made  a  part  of  the  record  sim- 
ultaneously with  the  act  excepted  to,  and  it  should  appear  on  the  face 
of  the  record  as  having  been  done  so;  but  in  our  practice  such  simul- 
taneousness  is  impossible,  and  the  appearance  of  it  on  the  face  of  the 
bill  is  a  fiction,  not  essential  to  the  validity  of  the  bill. 

2,  Evidence — AbiLse  and  Vituperation  Inadmissible. — ^The  admission 
oi  evidence  which  is  merely  abuse  and  not  narrative  is  error. 

Memorandnm. — ^Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W.  Cuppord,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1893.  Reversed  and  remanded.  Opinion 
filed  July  12,  1898. 
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The  opinion  states  the  case. 

OsBOBNE  Bbos.  &  BuRGETT,  attomeys  for  appellant. 

John  T.  Richards,  William  Brace  and  Albbich,  Payne 
&  Defrees,  attomeys  for  appellees. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellant  sued  the  appellees  upon  a  promissory  note, 
and  failed  to  recover. 

A  motion  is  made  by  the  appellees  to  strike  out  the  bill 
of  exceptions. 

The  trial  ended  February  10,  1 893,  the  motion  for  a  new 
trial  was  denied  and  judgment  entered  on  the  18th,  and  an 
order  then  made  that  the  appellant  "  have  thirty  days  from 
this  day  in  Avhich  to  prepare  and  file  a  bill  of  exceptions  in 
said  cause."  The  bill  was  dated,  signed  and  tiled  March 
14,  1893.  I 

It  is  true  that  the  statute  contemplates  that  an  exception 
to  any  act  of  the  court  should  be  made  a  part  of  the  record 
simultaneously  with  the  act  excepted  to,  and  as  the  appel- 
lees urge,  that  should,  on  the  face  of  the  record,  appear  to 
have  been  done.  That  is,  that  the  bill  of  exceptions  should 
appear  on  its  face,  to  have  been  then  signed.  Evans  v. 
Fisher,  5  Gilm.  453;  Burst  v.  Wayne,  13  III  664;  People  v. 
Blades,  10  111.  App.  17;  Wabash  E.  R.  v.  People,  106  111. 
663;  People  v.  Hawes,  25  111.  App.  326;  129  111.  123. 

But  in  practice  such  simultaneousness  is  impossible. 
Wright  V.  Sharp,  Salkeld,  288;  and  the  appearance  of  it  on 
the  face  of  the  bill  is  a  fiction,  not  essential  to  the  validity 
of  the  bill.  Brownfield  V.  Brownfield,  68  111.  152;  Wallahan 
v.  People,  40  111.  (two  cases),  102,  103;  111.  Cen.  E.  E.  v. 
Palmer,  24  111.  43;  Neeoe  v.  Haley,  23  HI.  416. 

The  motion  is  therefore  denied. 

On  the  merits  of  the  case  the  pleas  set  up  want  of  consid- 
eration and  fraudulent  representations. 

That  there  was  in  fact  no  value  in  that  for  which  the  note 
was  given,  is  clear;  but  value  and  consideration  are  not 
synonymous. 


1 
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The  appellant  and  one  McCormick  had  been  for  a  few  days 
partners,  as  real  estate  and  loan  brokers,  under  the  name 
and  style  of  Parish  &  MoCorraick, 

The  note  sued  upon  was,  given  to  the  appellant  as  part  of 
the  price  for  admitting  Carl  Davis  Hendrickson  into  the 
firm.  He  and  the  appellant  both  being  witnesses,  testified 
contrary  to  each  other  as  to  whether  the  appellant  falsely  rep- 
resented the  then  past  business  and  then  present  condition 
of  the  firm  to  Hendrickson, 

McCormick  testified  by  deposition. 

One  question  to  him  was,  "  Who  induced  you  to  become  a 
member  of  the  firm  of  Parish  &  McCormick,  and  what  was 
the  condition  of  the  finn's  business  at  the  time  of  your 
admission  ? " 

He  answered :  "  Any  capital  that  was  in  the  business  I 
put  it  in.  Parish  had  the  cheek  and  gall.  Of  course  Par- 
ish induced  me  to  become  a  member  by  misrepresentation. 
Parish  said  he  had  property  in  his  own  name  on  the  west 
side,  and  had  control  of  large  property  for  sale,  over  $250,000 
worth,  had  the  control  of  large  sums  of  money  for  loaning 
purposes;  all  of  which  statements  were  false.  All  the  prop- 
erty mentioned  I  afterward  ascertained  to  be  in  his  wife's 
name,  and  less  than  $200  paid  on  it  by  commissions,  earned 
through  sales  made  for  Bati^heller,  from  whom  Mrs.  Parish 
bought  the  property  originally." 

The  appellant  moved  to  strike  out  of  the  answer  all  fol- 
lowing the  word  "  member,"  and  excepted  to  the  denial  of 
the  motion. 

Exceptions  by  the  appellant  were  also  taken  to  the  admis- 
sion of  other  parts  of  that  deposition,  as  follows : 

"  Parish  lied  to  Hendrickson,  as  he  lied  to  me,  about  his 
business  connections  and  properties  that  he  owned  and 
money  that  he  controlled,  and  property  that  he  alleged  he 
controlled,  either  for  sale  or  rent.  *  *  *  I  never  was 
so  deceived  by  any  man  as  I  Avas  by  the  plaintiff  in  this 
matter,  in  regard  to  the  property  of  Parish,  McCormick  & 
Co." 

The  appellees  hardly  attempt  to  justify  the  admission  of 
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this  vituperation,  but  contend  that  the  result  would  have 
been  the  same  without  as  with  it.  That  was  for  them  to 
consider  before  putting  it  in.  The  appellant  was  entitled 
to  a  fair  trial. 

There  was  an  issue  of  veracity  between  him  and  Ilendrick- 
son.  Naturally  all  sympathy  would  beAvith  the  latter,  who 
had  received  no  value  for  the  note  he  was  sued  upon.  He 
was  not  entitled  to  corroborate  his  own  testimony,  by  other 
testimony  that  was  incompetent.  It  may  be,  though  per- 
haps, not  very  probable,  that  the  incompetent  testimony 
turned  the  scale  in  his  favor. 

There  is  a  great  deal  of  conflict  in  the  cases  as  to  admit- 
ting evidence  of  other  transactions,  where  fraud  is  charged. 

One  wiiihing  to  pursue  the  inquiry  can  make  a  good  start 
from  Day  v.  Stone,  59  Texas,  612,  for,  and  McKay  v.  Kus- 
sell,  3  Wash.  St.  378,  against  the  admission. 

We  justified  it  in  Tolman  v.  Smith,  43  111.  App.  562, 
because  the  appellant  has  opened  the  door  for  it  as  rebut- 
tal. 

On  this  record  the  general  question  does  not  arise,  but  if 
such  evidence  be  admissible,  the  testimony  quoted  is,  to  a 
considerable  extent,  mere  abuse,  not  narrative. 

There  are  many  other  questions  presented,  but  they  are 
such  as  may  not  again  arise  if  the  case  is  tried  upon  only 
competent  evidence. 

For  the  error  in  not  excluding  the  language  quoted,  the 
judgment  is  reversed  and  the  cause  remanded. 
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57  37^        1.    Practice  m  Appellate  Court— D^/echvc  iZecord.— Acquiescence 
I  5Q  33^     in  a  defective  record  by  an  appellee  can  not  be  regarded  by  the  court,  for 
60  651     the  parties  can  not,  by  direct  stipulation,  make  or  change  a  record. 
'  ^  ^        2.    Practice  in  Appellate  Court— C/erAr*«  Cerfi/leafe.—A  certificate 
I  go  332     of  the  clerk  that  he  copies  all  of  the  record  relating  to  a  particular  subject 
ii68«  ^7ii     Qf  controversy  can  not  be  regarded  by  the  Appellate  Court,  for  the  law- 
has  not  left  it  to  tlie  clerk's  judgment  what  pait  of  the  record  is  mate- 
rial. 
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8.  Records — Clerk's  Certificate.— The  clerk  can  not  certify  that  an 
appeal  bond  was  filed,  he  must  copy  it.  It  is  not  for  the  clerk,  but  for 
the  Appellate  Ck)urt,  to  determine  whether  the  bond  complies  with  the 
orders  allowing  the  appeal. 

Memorandnm. — Chancery  proceedings.  Appeal  from  the  Superior 
Court  of  Cook  Cdunty;  the  Hon.  Kirk  Hawes,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1893,  and  afiirmed.  Opinion  filed  May 
24,  1893. 

Osborne  Bros.  &  Burgett,  attorneys  for  appellant. 
Curtis  H.  Kemy,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

Our  disposition  to  reverse  the  decree  in  this  case  is 
thwarted  by  the  state  of  the  record. 

The  certificate  of  the  clerk  is  that  it  "  is  a  true,  perfect 
and  complete  transcript  of  that  part  of  the  record  desig- 
nated by  the  praecipe  for  record  filed  as  aforesaid." 

Turning  to  the  "  aforesaid "  we  find,  "  To  the  clerk  of 
said  court :  You  will  please  make  an  authenticated  transcript 
of  the  record  in  the  above  entitled  cause  and  insert  therein 
in  the  following  order,"  and  then  follow  forty-four  specific 
items  of  orders,  pleadings,  reports,  vouchers,  etc.  "The 
above  entitled  cause"  mentioned  in  the  praecipe  is  J.  J. 
Knickerbocker  et  al.  v.  Patrick  II.  Heffron. 

The  subject-matter  of  this  controversy  is  the  accounts  of 
Rice  as  receiver  in  that  suit.  We  can  not  too  highly  com- 
mend the  thoroughness  with  which  the  counsel  of  the  appel- 
lant abstracted  the  case,  with  an  index  and  cross-references, 
and  giving  also  in  their  brief  a  reference  to  the  place  where 
any  fact  they  allude  to  may  be  found.  Would  that  others 
would  do  likewise. 

But  yet  there  may  have  been  many  vouchers  and  much 
evidence  below,  not  shown  by  this  record,  tending  to  prove 
that  the  allowances  to  the  receiver  were  right,  and  still  the 
certificate  made  by  the  clerk  be  true.  Chancery  cases  have 
often  so  may  branches  that  there  should  be  some  way  of 
bringing  before  a  court  of  review,  all  that  concerns  one 
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branch,  without  bringing  what  concerns  only  another 
branch.     But  there  is  no  provision  for  so  doing. 

The  second  time  that  Smith  v.  Brittenham,  88  111.  291, 
94  111.  624,  98  111.  188,  was  before  the  Supreme  Court,  that 
court  did  say :  "  So  much  of  the  record  as  is  essential  to 
the  presentation  of  what  is  claimed  to  be  such  errors,  should 
only  be  brought  here,"  But  a  partial  record  may  in  any 
case  be  made  that  would  be  insufficient  to  support  any 
affirmative  decree,  and  how  can  it  be  told  that  the  part 
omitted  would  not  supply  all  defects  ? 

Acquiescence  of  the  appellee  can  not  be  regarded,  for  the 
l^arties  can  not,  by  direct  stipulation,  even  make  or  change 
the  record.  People  v.  Wabash,  etc.,  Ry.,  11  Brad.  512; 
Myers  v.  Manny,  63  111.  211;  Hughes  v.  People,  116  111.  330. 

And  could  a  certificate  of  the  clerk  that  he  copies  all  of 
the  record  relating  to  a  particular  subject  or  controversy  be 
regarded  ? 

Somewhere  the  Supreme  Court  has  said,  in  effect,  that 
the  law  has  not  left  to  his  judgment  what  part  of  the  record 
of  a  case  is  material;  but  where  they  said  it,  I  am  in  the 
condition  that  Judge  Cowen  was  in  Ives  v.  Van  Epps,  22 
Wend.  157.  In  principle  it  is  the  same  as  Pickering  v. 
Mizner,  4  Gilman,  334,  holding  that  the  clerk  may  not  cer- 
tify that  an  appeal  bond  was  filed,  but  must  copy  it;  the 
court  above,  not  he,  is  to  determine  whether  the  bond  com- 
plies with  the  order  allowing  the  appeal.  Leach  v.  People, 
118  111.  157.  Tolman  V.  Dreyer,  50  111.  243,  is  the  latest  of 
the  numerous  cases  where  this  subject  has  been  considered 
by  us.    The  decree  must  ba  affirmad. 
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Woven  Cord  Bed  Spring  Co.  Y.  Coxedge. 

1.    Practice  in  Appellate  ComT—^b8/rac/«.— Where  the  appellant 
does  not  include  in  his  abstract  either  the  affidavit  or  the  instructions 
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102    ^346    complained  of,  the  court  is  not  bound  to  consider  either. 
2.    ABSTRACTS--/n<2ea;.— An  index  is  not  an  abstract 
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M emorandnm. — ^Action  of  attachment.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hod.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1893,  and  affirmed.  Opinion  filed 
April  19,  1893. 

The  opinion  of  the  court  states  the  case. 

F.  C.  Mathews  and  M.  0.  Harper,  attorneys  for  appellant. 

Geo.  E.  Cramer,  and  Geo.  E.  Wisslek,  attorneys  for 
appellee. 

OpnnoN  OF  the  Court,  Waterxtak,  J. 

This  was  a  proceeding  commenced  by  attachment.  It  is 
insisted  that  the  affidavit  upon  which  it  was  prosecuted  is 
insufficient,  and  it  is  also  argued  that  the  instructions  given 
upon  the  trial  were  improper. 

Appellants  have  not  included  in  their  abstract  either  the 
affidavit  or  the  instructions  complained  of;  and,  as  we  have 
often  said,  in  such  cases  we  are  not  bound  to  consider  either. 
An  index  is  not  an  abstract.  Joliet  Street  Ry,  Co.  v.  Call, 
42  111.  App.  41;  Chicago  Consolidated  Bottling  Co.  v.  Mit- 
ton,  41  IlL  App.  154;  Joliet  Street  Ey.  Co.  v.  McCarthy,  42 
111.  App.  49;  Ward  v.  Stanley,  41  111.  App.  417. 

Upon  the  merits  we  see  no  sufficient  reason  for  interfer-  ^ 
ing  with  the  conclusion  to  which  the  court  and  jury  came. 
There  was  sufficient  evidence  to  warrant  the  finding  against 
Springer,  although  he  may  not  have  signed  any  paper  or 
been  actually  interested  in  the  business  in  which  appellee 
was  employed. 

There  are  no  reviewable  errors  in  the  record  of  this  cause 
unless  they  are  to  be  found  in  the  affidavit  for  attachment 
on  the  instructions  given  by  the  court,  and  for  the  reasons 
indicated  we  decline  to  go  through  the  record,  find  and  ex- 
amine these  documents. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


336  Appellate  Courts  of  Illinois. 

Vol.  50.]  Nat.  Safe  and  Lock  Co.  v.  The  People. 


50    836 
73    906 


National  Safe  and  Lock  Co.  t.  The  People  of  the  State  of 

Illinois. 

1.  Practice'on  Appeaus— Dc/ech'w  Bond— Watrcr.— Where  the  ap- 
pellant filed  a  defective  appeal  bond,  a  stipulation  was  signed  and  filed 
by  the  parties  giving  appellee  ten  days  further  time  in  which  to  file  his 
briefs.  It  vxis  held  that  the  stipulation  was  a  waiver  of  the  irregularity  of 
the  bond. 

2.  Assignment  foe  the  Benefit  of  Creditors— Po5««««on  of  As- 
siffnee, — After  the  property  of  the  person  making  an  assignment  for  the 
benefit  of  creditors  goes  into  the  possession  of  the  assignee  it  can  not  be 
taken  from  his  possession,  with  or  without  process,  without  the  order  of 
the  County  Court,  but  in  the  hands  of  the  assignee,  such  property  is  sub- 
ject to  the  same  liens  as  when  in  the  hands  of  the  insolvents. 

3.  Checks— DeZirery  '  to  Payee— Assignment— A  check,  from  its 
delivery  by  the  drawer  to  the  payee,  is  an  assignment  of  so  much  of  the 
drawer's  money  in  the  bank  as  is  named  in  the  check. 

4.  Checks — Competing  Checks — Priority  of  Payment. — As  between 
competing  checks,  wliere  the  drawer  has  not  money  enough  in  the  bank 
to  pay  all,  the  banker  pays  the  one  first  presented. 

5.  Checks — Partial  Assignments, — Checks  are  an  exception  to  the 
old  rule  that  partial  assignments  of  a  fund  are  invalid.  And  the  old 
rule  no  longer  applies  in  equity. 

Memorandnm.— Assignment     proceedings.     Benefit    of     creditors. 
.Appeal  from  the  County  Court  of  Cook  County;  the  Hon.  Frank  Scales, 
Judge,  presiding.    Heard  in  this  court  at  the  March  term,  1893.    Opinion 
filed  August  5,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Cratty  Bros.  &  Jarvis,  Attorneys. 

The  County  Court,  in  the  administration  of  insolvent 
estates,  exercises  equitable  jurisdiction.  Field  v.  Ridgely, 
116  111.  424,  432;  Ide  v.  Sayer,  129  lU.  230,  235;  Atlas 
Nat.  Bk.  V.  More,  40  111.  App.'  338. 

As  between  the  parties,  appellant,  under  the  contract,  has 
a  lien  upon  the  property  for  deferred  payments.  1  Jones 
on  Liens,  Sec.  41.  The  assignee  takes  no  greater  rights 
than  the  assignor,  and  the  seller's  rights  are  superior  to  the 
assignee's.    1  Jones  on  Liens,  Sec.  41 ;  Taber,  Asset  Law, 
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p.  29 ;  Davis  v.  Dock  Co.,  129  HI.  187;  Union  Trust  Co.  v. 
TrumbuU,  137  lU.  179. 

Where  a  depositor  draws  a  check  against  funds  to  an 
amount  sufficient  to  pay  it,  it  operates  as  an  equitable 
assignment  to  the  payee  of  funds  to  the  amount  for  which 
it  is  drawn.  1  Kenney's  IlL  Digest,  442 ;  Munn  v.  Burch, 
25  m.  35. 

MoRAN,  Keaus  &  Maybb,  attorneys  for  appellee. 

Opinion  of  tub  Court,  Gary,  P.  J. 

December  10, 1892,  the  firm  of  Katlinsky  &  Gatzert  made 
a  voluntary  assignment  for  the  benefit  of  their  creditors  to 
the  American  Trust  and  Savings  Bank,  and  their  assets  were 
being  administered  under  the  direction  of  the  County  Court. 

The  appellant  filed  a  petition  claiming  a  lien  upon  a  safe, 
and  asking  relief.  The  assignee  answered  the  petition,  and 
the  County  Court  denied  all  relief. 

The  appellant  prayed  an  appeal,  which  was  granted;  bond 
to  be  filed  in  twenty  days.  A  bond  in  which  the  people  of 
the  State  of  Illinois  are  obligees,  for  the  use  of  the  creditors 
of  the  firm,  was  filed,  and  approved  by  the  judge  of  the 
County  Court, 

No  briefs  have  been  filed  for  the  appellee,  but  the  as- 
signee, by  attorneys,  has  filed  a  stipulation  among  the  papers 
of  this  cause,  as  follows : 

"  In  the  Appellate  Court  of  Illinois,  First  District. 

National  Safe  &  Look  Company  v.  American  Teust  & 
Savings  Bank,  Assignee  of  Katlinsky  &  Gatzert,  Insolv- 
ents,   4765-122. 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  the  appellee  may  have  ten  (10)  days  fur- 
ther time  from  April  6,  1893,  in  which  to  file  briefs. 

Chicago,  April  6, 1893. 

Cratty  Bros.  &  Jarvis, 

Attorneys  for  Appellants. 
MoRAN,  Kraus  &  Mayer, 
Attorneys  for  Appellee." 
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As  the  relief  prayed  was  such  as,  if  granted,  must  be  by 
an  order  to  be  obeyed  by  the  assignee,  and  as  the  assignee 
was  the  party  contesting,  the  bond  should  have  been  to  it  as 
obligee.  The  appeal  is  not  under  the  26th  section  of  the 
act  concerning  insolvent  debtors  of  April  10, 1872,  but  under 
the  8th  section  of  the  act  to  establish  Appellate  Courts  of 
June  2,  1877,  as  amended  June  6, 1887.  Union  Trust  Co.  v. 
Trumbull,  137  111.  140. 

We  treat  the  stipulation  as  a  waiver  of  the  irregularity 
of  the  bond;  had  it  been  objected  to,  it  would  have  been 
amendable  under  section  70  of  the  Practice  Act. 

The  case  is  that  the  appellant,  by  a  written  contract,  sold 
a  safe  to  the  insolvents.  That  contract  provided  "  that  the 
title  of  said  safe  shall  not  pass  until  the  safe  is  paid  for  in 
full."  That  until  so  paid  for,  it  should  remain  tlie  property 
of  the  appellant,  who,  in  default  of  payment,  might  take 
possession  and  remove  the  safe  without  legal  process. 

After  the  safe  went  into  the  possession  of  the  assignee, 
the  appellant  could  not,  without  the  order  of  the  County 
Court,  take  it  ^rom  the  assignee,  with  or  without  process. 
Ilanchett  v.  Waterbury,  115  111.  220. 

But  in  the  hands  of  the  assignee  the  safe  was  subject  to 
whatever  claim  was  valid  against  the  insolvents.  Davis  v. 
Chicago  Dock  Co.,  129  111.  180. 

The  last  $100  of  the  price  of  the  safe  was  long  overdue, 
and  in  the  evening  of  December  8,  1892,  the  insolvents  gave 
a  check  for  that  sum,  dated  the  next  day,  but  which  had 
not  been  presented  for  payment  when  the  assignment  was 
made.  The  insolvents  had  money  enough  in  the  bank  to 
pay  the  check,  but  the  assignee  got  both  safe  and  money,  if 
the  record  is  true. 

The  appellant  asked  that  the  assignee  sell  the  safe  and  pay 
it  out  of  the  proceeds,  and  for  other  and  further  relief.  A 
check  is,  from  its  delivery  to  the  payee,  an  assignment  of  so 
much  of  the  money  in  bank;  Bank  of  America  v.  Indi- 
ana Banking  Co.,  114  111.  483;  though  as  between  competing 
checks,  with  not  enough  money  to  pay  all,  the  banker  pays 
the  one  first  presented.  Myers  v.  Union  Nat.  Bk.,  27  III. 
App.  254. 
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Checks  are  an  exception  to  the  old  rule  that  partial  assign- 
ments of  a  fund  were  invalid.  Chi.  &  N.  W.  Ry,  v.  Nichols, 
57  111.  464.  And  the  old  rule  no  longer  applies,  if  it  ever 
did  apply,  in  equity.  Phillips  v.  South  Park  Com'rs,  119 
111.  626 ;  South  Park  Com'rs  v.  Phillips,  27  HI.  App.  380 ; 
Bispham  Eq.,  Sec.  166;  Phillips  v.  Edsall,  127  IlL  535. 

The  assignee  having,  as  the  record  says,  the  money  which, 
as  between  the  appellant  and  the  insolvents,  belonged  to  the 
appellant,  should  pay  it  over  to  the  appellant.  Halle  v. 
Nat.  Park  Bk.,  140  111.  413 ;  same  case,  title  reversed,  41  111. 
App.  19.  If  the  money  were  gone,  the  court  should  have 
directed  the  sale  of  the  safe,  and  payment  from  the  pro- 
ceeds. 

The  order  of  the  Countv  Court  is  reversed  and  the  cause 
remanded. 

We  give  no  directions  further  than  that  the  costs  of  this 
appeal  must  be  paid  by  the  assignee  in  the  course  of  admin- 
istration of  the  assets  of  the  insolvents. 

No  judgment  for  costs  can  go  against  the  people,  and  we 
suspect  we  are  holding  a  moot  court  only  as  to  the  contro- 
versy •    Reversed  and  remanded. 
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National  Elevator  &  Dock  Co.  et  al.  v.  Chicago^  M.  &  N.      \^  ^\ 

B.  R.  Co,,  and  IlL  C-  R.  R.  Co. 

1.  'RAlLROxm— Common  Carriers — Consignment  of  Orain — Mean- 
ing of  the  Word  **  Consigned,'* — ^In  a  conti*act  between  the  Chicago  M. 
&  N.  Raiboad  CJompany  and  an  elevator  company  of  Chicago,  con- 
cerning the  delivery  of  grain  to  its  elevators,  it  was  provided  that  *'  all 
cars  loaded  with  grain,  consigned  to  either  of  said  elevators,  which 
shaU  be  brought  to  Chicago  over  their  respective  lines  of  railroad,**  etc.  It 
toas  held  that  the  word  *'  consigned  "  as  used,  was  meant  to  include  aU 
grain  directed  either  by  the  consignor  or  consignee,  or  by  a  purchaser, 
either  at  the  time  of  shipment  or  afterward,  within  the  customary  period 
before  delivery. 

2.  RAttRO ADS— Common  Carriers—Chicago  Shipments— No  Elevator 
Named — Custom, — Where  grain  is  consigned  to  a  commission  house  in 
Chicago,  generally,  without  naming  any  particular  elevator  to  which  it 
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Bhall  be  delivered,  the  costom  is  that  the  car  containing  it  shall  be 
switched  to  a  side  track  and  there  remain  for  a  period  of  forty-eight  hours 
for  inspection  and  marketing  of  the  grain.  After  such  an  inspection, 
and  within  forty-eight  hours  of  its  arrival,  the  owner  or  the  purchaser, 
if  he  shall  sell  it,  has  the  right  to  direct  the  same  to  be  delivered,  if  to  an 
elevator,  to  such  elevatcK*  as  he  shall  by  notice  to  the  railroad  company 
direct,  and  that  it  is  the  duty  of  the  railroad  company  to  deliver  it,  if  to 
an  elevator  connected  with  the  railroad  upon  which  the  same  has  been 
transported,  at  no  greater  charge  per  car  where  such  grain  has  been  sold 
after  arrival  and  before  delivery,  than  where  the  same  has  been  directed 
to  be  delivered  by  the  owner,  either  at  the  point  of  shipment  or  after- 
ward, and  before  delivery. 

8.  Railroad — Common  Carriera — Statutory  Duty  to  Deliver  to  an 
Elevator  an  its  Line  of  Road,— Under  the  law  of  the  State  it  is  the  duty 
of  a  railroad  company  to  deliver  to  any  elevator  on  its  line  of  road  witli- 
out  unjust  discrimination  as  to  rates,  all  grain,  whether  consigned  to  that 
elevator  at  the  point  of  shipment,  or  oUierwise  directed  to  be  delivered 
to  an  elevator,  by  the  owner  or  consignee,  while  the  grain  is  in  possession 
of  the  railroad  company. 

4.  Railroads — Common  Carrier^-^Meaning  cf  the  Term  ••  Elevator 
on  its  Line  of  Road.'^ — ^The  Chicago  M.  &  N.  Railroad  Company  entered 
into  a  contract  with  the  Chicago  and  Alton  Railroad  Company  securing 
the  right  to  use  a  side  track  of  the  latter  company  for  the  purpose  of  de- 
livering grain  brought  by  it  to  Chicago,  and  consigned  to  elevators 
situated  upon  this  side  track.  It  teas  held,  that  these  elevators  were  to 
be  considered  as  being  on  the  line  of  the  Chicago,  Milwaukee  &  Northern 
Railroad  Company,  for  the  purpose  of  delivering  grain  as  a  common 
carrier  under  the  statute. 

5.  CONTRACJTS— jRttZes  of  Construction, — In  the  interpretation  of  con- 
tracts reference  to  the  circumstances  surrounding  the  parties  must 
be  had,  and  that  construction  which  supports  the  contract  and  makes 
it  effective  for  the  purposes  for  which  it  was  intended  should  be 
adopted. 

6.  Words — Interpretation  of  Meaning,  etc, — In  the  interpretation  of 
the  meaning  of  a  word  in  a  penal  statute  strict  rules  apply.  But  when 
the  word  to  be  interpreted  exists  in  a  contract,  the  court  will,  so  to 
speak,  put  itself  into  the  shoes  of  the  parties  in  order  to  find  out  what 
their  use  of  the  word,  under  all  the  circumstances,  means. 

7.  Misjoinder— Parties  in  Chancery  Proceedings. —Where  the  pres- 
ence of  a  party  in  a  chancery  proceeding  is  in  no  way  necessary  to 
the  doing  of  full  justice,  a  dismissal  should  be  had  as  to  such  party,  and 
where  the  point  has  been  raised  in  the  court  below,  what  should  have 
been  done  in  that  court  may  be  directed  to  be  done  by  the  Appellate 
Court. 

Memorandam — Suit  in  chancery.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding.    Bill  for  the 
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specific  performance  of  a  contract;  answer;  decree  of  diBmis^al  on  final 
hearing  for  want  of  equity;  appeal  by  complainants.  Heard  in  this 
coiurt  at  the  March  term,  1898,  and  reversed  with  directions.  Opinion 
filed  June  20,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  George  Smith  and  John  M.  Palmer, 

Attorneys. 

"What  did  the  parties  mean  when  they  agreed  that  said 
railroads  "  would  deliver  or  cause  to  be  delivered"  to  these 
elevators,  "  all  cars  loaded  with  grain,  consigned  to  either 
of  said  elevators,  which  shall  be  brought  to  Chicago,"  by 
said  railroads  ? 

Did  they,  as  claimed  by  appellees,  agree  to  deliver  only 
such  grain  as  should  be  "  consifirned  "  to  these  elevators  at 
the  p?int  of  shipment,  or,  a.  insisted  by  appellants,  all  gmin 
brought  to  Chicago,  whether  consigned  at  point  of  ship- 
ment, or  consigned  at  any  time  while  in  the  possession  of 
these  roads  ?  Jones  on  Const,  of  Commercial  and  Trade 
Contracts,  Sec.  81;  Browne  on  the  Admissibility  of  Parol 
Evidence,  Sees.  53-56;  Bobinson  v.  Stow,  39  111.  568;  Bradley 
V.  Washington,  etc..  Steam  Packet  Co..  13  Peters  89  (lead- 
ing case);  Nash  v.  Towne,  5  Wall.  689;  Barreda  v.  Silsbee, 
21  How.  146;  Reed  v.  Ins.  Co.,  95  U.  S.  23;  United  States  v. 
Peck,  102  U.  S.  64;  Merriam  v.  United  States,  107  U.  8. 
437. 

In  Stephen's  Evidence,  Art.  91  (4)  the  rule  is  stated  as 
follows : 

In  order  to  ascertain  the  relation  of  the  words  of  a  docu- 
ment to  facts,  every  fact  may  be  proved  to  which  it  refers, 
or  may  probably  have  been  intended  to  refer,  or  which 
identifies  any  person  or  thing  mentioned  in  it. 

Such  facts  are  called  the  circumstances  of  the  case. 

An  agreement  always  ought  to  receive  that  construction 
which  will  best  effectuate  the  intention  of  the  parties  to  be 
collected  from  the  whole  of  the  agreement,  and  greater 
regard  is  to  be  had  to  the  clear  intention  of  the  parties  than 
to  any  particular  words  in  the  expression  of  their  intent. 
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Ford  V.  Beach,  11  Q.  B.  866;  Jones'  Coml.  &  Trade  Con- 
tracts, Sec.  218. 

The  construction  which  supports  a  contract  is  taken  as 
the  true  one,  for  parties  are  always  supposed  to  have  in- 
tended something  rather  than  nothing  by  what  they  have 
said.  If,  therefore,  a  particular  construction  in  harmony 
with  the  words  used  would  render  an  agreement  frivolous 
and  ineifectaal,  and  so  frustrate  the  object  which  the  par- 
ties intend  to  accomplish  by  it,  this  construction  will  be  set 
aside  for  one  which  will  support  the  contract.  Jones' Coml. 
&  Trade  Contracts,  Sec.  223,  and  cases  cited.  Peckham  v. 
Haddock,  36  111.  38. 

Under  the  statute  a  railroad  company  is  required  to  de- 
liver to  any  elevator  situated  on  its  line  of  road,  without 
unjust  discrimination  as  to  rates,  all  grain,  whether  con- 
signed to  that  elevator  at  the  point  of  shipment,  or  other- 
wise directed  to  be  delivered  to  the  elevator  by  the  owner, 
consignee,  etc.,  while  the  grain  is  in  the  possession  of  the 
company. 

As  to' delivery,  see  R.  S.  111.,  Chap.  114,  Sees.  121,  122,  2 
Starr  &  Curtis,  p.  1954-5;  Vincent  v.  C.  &  A.  R.  R.  Co., 
49  111.  33;  People  v.  C.  &  A.  R.  R.  Co.,  55  111.  95;  Chicago 
&  K  W.  Ry.  Co.  V.  People,  56  111.  365;  Spruance  v.  C.  & 
N.  W.  Ry.  Co.,  57  111.  436 ;  Hoyt  v.  C.  B.  &  Q.  R.  R.  Co., 
93  111.  601. 

As  to  unjust  discrimination,  seeR.  S.  111.  1891,  Chap.  114, 
Sees.  118,  124,  125;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Parks, 
18  111.  460;  Chicago  &  A.  R.  R.  Co.  v.  People,  67  111.  11; 
Chicago,  B.  &  Q.  R.  R.  Co.  v.  People,  77  111.  443 ;  Indian- 
apolis, D.  &  P.  R.  R.  Co.  V.  Ervin,  118  111.  304;  Illinois  C. 
R.  R.  V.  People,  121  111.  304;  St.  Louis,  A.  &  T.  H.  R.  R. 
Co.  V.  HiU,  14  Brad.  579 ;  111.  etc.,  Co.  v.  Beaird,  24  111. 
A  pp.  322. 

Parol  evidence  is  comj^etent  to  annex  to  a  contract  a  cus- 
tom or  usage  of  the  business  and  locality,  known  to  the 
parties,  or  so  general  and  well  settled  as  to  be  presumed  to 
be  known  to  them,  and  with  reference  to  which  they  must  be 
deemed  to  have  contracted.    Browne  on  Parol  Ev.,  Sec.  58. 
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Jones'  Coml.  &  Trade  Contracts,  Sec.  97,  et  seq.;  Doane  v. 
Dunham,  79  111.  131 ;  Corbett  v.  Underwood,  83  111.  324 ; 
Bailey  v.  Bensley,  87  111.  556 ;  Kobinson  v.  U.  S.,  13  Wall. 
363 ;  Eichraond  v.  Union  Steamboat  Co.,  87  N.  Y.  240. 

Usage  will  govern  manner  of  delivery.  Hutchinson,  Car- 
riers, Sees.  338  and  342,  and  cases  cited.  Eichmond  v.  Un. 
Steamb.  Co.,  87  N.  Y.  240. 

There  is  nothing  in  the  agreement  which  requires  the 
word  '* consign"  to  be  so  construed  as  to  limit  its  applica- 
tion only  to  grain  ordered  to  the  elevators  at  the  point  of 
shipment.  No  reason  is  perceived  why  grain  ordered  to 
the  elevators  after  it  has  reached  Chicago,  is  not  as  much 
consigned  to  these  elevators  as  grain  which  is  consigned 
thereto  at  the  point  of  shipment. 

The  following  definition  of  the  word  is  taken  from  the 
Century  Dictionary : 

To  transmit  by  carrier  in  trust  for  sale  or  custody; 
usually  implies  agency  in  the  consignee,  but  also  used 
loosely  of  the  act  of  transmitting  by  carrier  to  another  for 
any  purpose;  as,  the  goods  were  consigned  to  London 
agent. 

Appellees'  Brief,  C.  V.  Gwin,  Attorney. 

The  defendants  are  neither  under  a  common  law  or  stat- 
utory duty  to  deliver  grain  to-  said  elevators,  because  the 
elevators  are  not  located  on  the  line  of  railroad  of  the  de- 
fendants, and  because  the  defendants  have  no  legal  right  by 
contract,  license  or  otherwise,  to  use  or  operate  the  tracks 
of  the  Chicago  &  Alton  Railroad  which  alone  connect  with 
said  elevators.    Hoyt  v.  C,  B.  &  Q.  R.  E.  Co.,  93  111.  601. 

The  defendants  are  not  bound  bv  the  contract  with  the 
Elevator  Company  and  Keith  &  Company  to  deliver  to 
either  of  said  elevators  grain  purchased,  etc.,  because  under 
said  contract  they  were  only  bound  to  deliver  to  said  eleva- 
tors such  grain  as  is  consigned  at  the  time  of  shipment  to 
said  elevators  or  either  of  them,  Chicago  &  N.  R.  R.  Co. 
V.  Stanbro,  87  111.  195. 
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Opinion  of  the  Court,  Shepard,  J. 

This  is  an  appeal  from  a  decree,  entered  on  a  final  hear- 
ing, dismissing  for  want  of  equity  a  bill  filed  by  appellants 
against  appellees,  for  the  specific  performance  of  the  con- 
tract next  below  set  forth,  and  for  an  injunction  against  ap- 
pellees from  refusing  to  deliver  grain  ordered  to  either  of 
the  elevators  named  in  the  contract. 

The  agreement,  omitting  the  attestation  clause  and  sig- 
natures, is  as  follows : 

"  Agreement  made  this  first  day  of  October,  A.  D.  1891, 
between  the  Chicago,  Madison  and  Northern  Railroad  Com- 
pany, party  of  the  first  part,  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company  in  Chicago,  party  of  the  second 
part,  the  National  Elevator  and  Dock  Company,  party  of 
the  third  part,  and  the  firm  of  Keith  &  Company  party  of 
the  fourth  part. 

Whereas,  the  party  of  the  third  part  is  the  owner  of  cer- 
tain premises  in  the  city  of  Chicago,  known  as  lots  one  (1), 
two  (2),  three  (3),  four  (4),  five  (5),  six  (0),  seven  (7),  eight 
(8),  and  the  east  half  of  lot  nine  (9),  in  block  two  (2,)  in 
South  Addition  to  Chicago,  on  which  premises  a  grain  ele- 
vator or  warehouse  has  been  constructed,  known  as  the 
National  Elevator,  in  which  the  party  of  the  third  part  is 
carrying  on  the  business  of  public  warehousemen  of  grain; 
and 

Whereas,  the  party  of  the  fourth  part  is  the  owner  of  cer- 
tain premises  in  the  city  of  Chicago,  known  as  lots  one  (1), 
two  (2),  three  (3),  four  (4)  and  five  (5)  of  block  one  (1),  in 
Canal  Trustees'  subdivision  of  south  fraction  section  twentv- 
nine  (29),  in  township  thirty-nine  (39)  north,  range  fourteen 
(14),  east  of  the  3d  principal  meridian,  on  which  premises  or 
part  thereof,  a  grain  elevator  or  warehouse  has  been  con- 
structed, known  as  the  Chicago  and  St.  Louis  Elevator,  in 
which  the  party  of  the  fourth  part  is  carrying  on  the  busi- 
ness of  public  warehousemen  of  grain;  and 

Whereas,  the  parties  of  the  third  and  fourth  parts  are 
apprehensive  that  the  real  estate  owned  by  them  respectively, 
as  above  recited  and  described,  may  be  injuriously  aifected 
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or  damaged  by  the  construction  of  the  railroad,  or  by  the 
street  improvements  and  other  public  works  contemplated 
in  a  certain  ordinance  passed  by  the  city  council  of  the  city 
of  Chicago,  on  the  1st  day  of  August,  1889,  and  approved  by 
the  mayor  on  the  fifth  day  of  the  same  month,  a  copy 
whereof  is  hereto  appended  and  made  part  hereof;  and 

Whereas,  the  party  of  the  second  part  is  interested  in  the 
said  ordinance  and  expects  to  use  the  railroad  tracks  therein 
authorized  to  be  laid,  or  some  of  them,  for  the  passage  of  its 
own  engines,  cars  and  trains  to  and  from  the  city  of  Chi- 
cago; 

Now,  therefore,  it  is  hereby  covenanted  and  agreed  by 
and  between  the  said  parties  as  follows : 

First.  The  parties  of  the  third  and  fourth  parts,  in  con- 
sideration of  the  covenants  and  agreements  hereinafter  con- 
tained on  the  part  of  the  parties  of  the  first  and  second 
parts  to  be  kept  and  performed,  do  hereby  severally  consent 
to  the  construction  of  the  said  railroad  as  proposed  in  said 
ordinance;  and  the  said  party  of  the  fourth  part  covenants 
and  agrees  to  release  the  said  parties  of  the  first  and  second 
parts,  and  also  the  Chicago  <fe  Alton  Railroad  Company, 
from  any  and  all  claims  for  damages  which  may  result  to 
the  property  above  described,  owned  by  said  party  of  the 
fourth  part,  from  the  construction  of  the  said  railroad  and 
the  railroad  tracks  provided  for  in  said  ordinance,  or  the  use 
thereof,  or  f I'om  the  making  of  the  street  improvements  and 
other  public  works  required  or  provided  for  in  the  said 
ordinance. 

And  the  said  party  of  the  third  part,  in  consideration 
aforesaid,  covenants  and  agrees,  that  while  and  so  long  as 
the  property  above  described,  owned  by  it,  shall  continue  to  be 
used  for  grain  elevator  or  warehouse  purposes,  it  will  not 
set  up  or  make  any  claim  against  the  parties  of  the  first  and 
second  parts,  or  either  of  them,  or  the  Chicago  &  Alton 
Eailroad  Company  for  damages  which  may  have  resulted  or 
may  result  to  the  property  above  described  so  owned  by  it, 
by  reason  of  the  construction  of  the  said  railroad  and  the 
railroad  tracks  provided  for  in  said  ordinance,  or  the  use 
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thereof,  or  from  the  making  of  the  street  improvements  and 
other  public  works  required  or  provided  for  in  said  ordi- 
nance; and  that  these  presents  may  be  pleaded  in  any  court 
of  law  or  equity  as  a  bar,  and  in  discharging  of  all  and 
every  action,  suit,  or  other  proceeding  which  shall  or  may 
be  commenced,  prosecuted  or  taken  against  the  said  parties 
of  the  first  and  second  parts,  or  either  of  them,  or  against 
the  said  Chicago  &  Alton  Railroad  Company,  by  the  said 
party  of  the  third  part,  its  successors,  legal  representatives 
or  assigns,  or  any  other  person  or  persons,  by,  through,  or 
with  its  privity,  order  or  procurement,  in  breach  of  this 
covenant;  provided,  that  in  case  the  grain  elevator  or  ware- 
house which  has  been  constructed  on  the  premises  above 
described,  owned  by  the  party  of  the  third  part,  shall  cease 
to  be  used  for  the  storage  of  grain,  and  the  said  premises 
shall  be  permanently  converted  to  other  uses,  nothing  in  this 
agreement  contained  shall  deprive  the  said  party  of  the  third 
part,  its  successors  or  assigns,  of  any  right  it  or  they  may 
have  as  owner  or  owners  of  the  said  above  described  prem- 
ises to  demand,  sue  for,  and  recover  of,  and  from  the  said 
parties  of  the  first  and  second  parts,  or  from  the  Chicago 
&  Alton  Railroad  Company,  any  damages  resulting  to  the 
said  premises  so  owned  by  it,  or  them,  from  the  causes 
aforesaid. 

Second.  In  consideration  of  the  foregoing  covenants  and 
agreements  being  kept  and  performed  by  the  parties  of  the 
third  and  fourth  parts,  the  parties  of  the  first  and  second 
parts  severally  covenant  and  agree  each  for  itself,  and  not 
for  the  other,  that,  when. the  said  railroad  shall  be  com- 
pleted, as  contemplated  in  the  said  ordinance,  and  substan- 
tially upon  the  route  therein  described,  they  respectively 
will,  after  the  same  shall  be  opened  for  business,  and  so  long 
as  they,  their  successors  or  assigns,  shall  be  permitted  to 
maintain  and  operate  the  same  for  the  compensation  here- 
inafter specified,  deliver,  or  cause  to  be  delivered  to  the  said 
National  Elevator,  and  to  the  said  Chicago  &  St.  Louis 
Elevator,  respectively,  with  all  reasonable  despatch,  all  cars 
loaded  with  grain,  consigned  to  either  of  said  elevators, 
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which  shall  bo  brought  to  Chicago  over  their  respective 
lines  of  railroad,  whether  the  said  grain  shall  be  shipped 
from  stations  on  their  own  lines,  or  be  received  for  trans- 
portation to  Chicago  at  junction  points  from  connecting 
lines;  and  that  they  will,  with  like  reasonable  despatch, 
remove  or  cause  to  be  removed  all  such  cars  after  the  same 
shall  have  been  unloaded.  The  parties  of  the  first  and  second 
parts  severally  undertake  and  bind  themselves  to  arrange 
for  and  procure  all  necessary  accommodations  and  conces- 
sions from  the  Chicago  &  Alton  Railroad  Company  to 
carry  out  the  foregoing  agreement.  All  loaded  or  partly 
loaded  cars  taken  to  either  elevator  shall  be  subject  to  a 
charge  of  one  dollar  per  car  and  no  more,  for  the  switching 
service,  to  be  paid  by  the  owner  of  the  grain  or  the  con- 
signee, and  the  empty  cars  shall  be  removed  without  fur- 
ther charge. 

It  is  further  understood  and  agreed  that  the  switching 
charge  to  be  made  for  the  aforesaid  service,  shall  never  ex- 
ceed that  made  to  others  for  a  like  service;  and  if  at  any 
time  switching  charges  for  such  a  service  shall  be  abolished 
on  the  railroads  within  the  city  of  Chicago,  they  shall  be 
no  longer  exacted  from  the  parties  of  the  third  and  fourth 
parts." 

The  appellants,  the  National  Elevator  &  Dock  Com- 
pany, and  Keith  &  Company,  are  the  owners,  respectively, 
of  the  National,  and  the  Chicago  &  St.  Louis  Elevators, 
which  are  public  warehouses  of  "  Class  A,"  used  for  the 
storage  of  grain,  and  for  more  than  five  years  prior  to  the 
filing  of  the  bill  have  been  operated  in  connection  with  each 
other  under  the  management  of  the  National  Elevator  & 
Dock  Company. 

These  elevators  are  a  short  distance  from  each  other  and 
are  situated  on  the  south  side  of  the  south  branch  of  the 
Chicago  river,  near  Halsted  street,  in  Chicago.  The  tracks 
of  the  Chicago  &  Alton  Company  have  been  for  many  years 
past,  and  are  now,  laid  and  operated  on  the  south  side  of 
both  of  these  elevators,  and  connected  with  each  of  them  by 
switches. 
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In  1890  and  1891,  double  track  lines  of  railway  were  laid 
and  constructed  by  appellee,  the  Chicago,  Madison  &  Korth- 
em  Railroad  Company,  and  by  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company  in  Chicago,  to  the  south  of 
these  elevators,  and  of  the  tracks  of  the  Chicago  &  Alton, 
by  virtue  of  an  ordinance. of  the  city  council  of  Chicago, 
passed  August  1, 1889.  Since  their  construction  these  tracks 
have  been  used  by  said  railroad  companies  as  parts  of  their 
lines  from  the  west  of  said  elevators  to  their  respective  ter- 
minals to  the  north  and  east  of  the  same;  said  Madison  & 
Northern  using  the  terminals  of  appellee,  the  Illinois  Central 
Railroad  Company,  at  and  near  Randolph  street  in  Chicago, 
as  and  for  its  terminals. 

The  Madison  &  Northern  Railroad  has  since  its  construc- 
tion been  controlled  and  operated,  and  is  now  controlled  and 
operated,  by  the  Illinois  Central,  and  is  generally  designated 
and  called  the  "Iowa  Division  of  the  Illinois  Central  Rail- 
road Company." 

Bearing  the  same  date  of  the  agreement  above  set  forth, 
October  1,  1891,  another  agreement  was  entered  into  be- 
tween the  Chicago  &  Alton  Railroad  Company,  of  the  first 
part,  and  the  said  Chicago,  Madison  &  Northern  Railroad 
Company,  and  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  in  Chicago,  parties,  respectively,  of  the  second 
and  third  parts,  whereby  it  was  recited  and  provided,  among 
other  things,  as  follows : 

"  Whereas,  an  agreement  in  writing  is  now  about  to  be 
concluded  by  and  between  the  Chicago,  Madison  &  Northern 
Railway  Company;  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company  in  Chicago;  the  National  Elevator  &  Dock 
Company,  and  the  firm  of  Keith  &  Company,  wherein  and 
whereby  said  National  Elevator  &  Dock  Company  and  the 
said  firm  of  Keith  &  Company  will  severallj^  consent  to  the 
construction  of  the  said  railroad,  as  proposed  in  said  ordi- 
nance; and  the  said  firm  of  Keith  &  Company  will  covenant 
and  agree  to  release  each  of  the  several  parties  hereto  from 
any  and  all  claims  for  damages,  which  may  result  to  their 
property  above  described  from  the  construction  of  the  said 
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railroad  and  the  railroad  tracks  provided  for  in  said  ordi- 
nance, or  the  use  thereof,  or  from  the  making  of  the  street  im- 
provements and  other  public  works  required  or  provided  for 
in  the  said  ordinance;  and  the  said  National  Elevator  &  Dock 
Company  will  covenant  and  agree  that  while  and  so  long  as 
the  property  owned  by  it,  above  described,  shall  continue  to  be 
used  for  elevator  purposes,  it  will  not  set  up  nor  make  any 
claim  against  either  of  the  parties  hereto  for  damages  which 
may  result  to  said  property  by  reason  of  the  construction 
of  the  said  railroad  and  the  railroad  tracks  provided  for  in 
said  ordinance,  or  the  use  thereof,  or  from  the  making  of 
the  street  improvements  and  other  public  works  required 
or  provided  for  in  said  ordinance;  and  in  consideration 
thereof  the  said  Chicago,  Madison  &  Northern  Railroad 
Company  and  the  said  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company  in  Chicago,  will  severally  covenant  and  agree, 
each  for  itself  and  not  for  the  other,  "  that  if  the  said  railroad 
shall  be  constructed  as  contemplated  in  the  said  ordinance 
and  substantially  upon  the  route  therein  described,  they  re- 
spectively will,  after  the  same  shall  be  open  for  business,  for 
the  compensation  hereinafter  specified,  deliver  or  cause  to 
be  delivered  to  the  said  National  Elevator,  and  the  said 
Chicago  &  St.  Louis  Elevator,  respectively,  with  all  reason- 
able despatch,  all  cars  loaded  with  grain  consigned  to  either 
of  said  elevators  which  shall  be  brought  to  Chicago  over 
their  respective  lines  of  railroad,  whether  the  said  grain 
shall  be  shipped  from  stations  on  their  own  lines  or  be  re- 
ceived for  transportation  to  Chicago  at  junction  points  from 
connecting  lines;  and  that  they  will  with  like  reasonable 
despatch,  remove  or  cause  to  be  removed  all  such  cars  after 
the  same  shall  have  been  unloaded;"  and  the  said  Chicago, 
Madison  &  Northern  Railroad  Company,  and  the  said  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company  in  Chicago,  will 
further  "  severally  undertake  and  bind  themselves  to  ar- 
range for  and  procure  all  necessary  accommodations  and 
concessions  from  the  Chicago  &  Alton  Railroad  Company 
to  carry  out  the  foregoing  agreement;"  and  *  *  * 
Whereas,  neither  the  said  Chicago,  Madison  &  Northern 
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Railroad  Company  nor  the  said  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  in  Chicago,  parties  hereto  of  the  sec- 
ond and  third  parts,  has  any  side  or  spur  tracks  connecting 
its  railroad  with  the  premises  of  the  said  National  Elevator 
&  Dock  Company  or  the  premises  of  the  firm  of  Keith  & 
Company,  hereinbefore  described,  and  no  snch  connecting 
track  or  tracks  can  be  laid  without  crossing  the  main  tracks 
of  the  said  Chicago  &  Alton  Railroad  Company,  party 
hereto  of  the  first  part,  and  thereby  causing  serious  incon- 
venience and  damage  to  the  said  party  of  the  first  part; 

Now,  therefore,  in  consideration  of  the  premises  and  of 
the  sum  of  one  dollar  to  it  in  hand  paid,  the  receipt  of  which 
is  hereby  acknowledged,  the  said  party  of  the  first  part  cove- 
nants and  agre^  with  the  said  parties  of  the  second  and 
third  parts  and  each  of  them,  severally,  that  it  will  receive 
all  cars  loaded  with  grain  consigned  to  the  said  National 
Elevator  or  to  the  said  Chicago  &  St.  Louis  Elevator, 
which  shall  be  brought  to  Chicago  by  the  said  parties  of  the 
second  and  third  parts,  respectively,  over  their  respective 
lines  of  railroad,  and  which  shall  be  delivered  by  them  or 
either  of  them  to  the  said  party  of  the  first  part,  upon  its 
side  track  to  be  constructed  for  that  purpose  between  Mary 
street  and  Halsted  street,  in  the  city  of  Chicago,  upon  the 
premises  of  the  party  of  the  first  part,  immediately  adjoin- 
ing the  right  of  way  of  the  party  of  the  second  part  and  on 
the  north  side  thereof,  and  that  it  will  with  all  reasonable 
dispatch  cause  all  such  cars  to  be  transferred  to  and  deliv- 
ered at  either  of  the  said  elevators  to  which  the  same  may 
be  consigned,  and  that  it  will  with  like  reasonable  dispatch 
remove  or  cause  to  be  removed  from  each  of  said  elevators 
all  such  cars,  after  the  same  shall  have  been  unloaded  and 
returned  to  the  party  of  the  first  part  or  the  party  of  the 
second  part,  from  which  the  same  were  received,  upon  the 
side  track  where  the  same  were  delivered  to  the  party  of  the 
first  part,  provided  that  the  empty  cars  so  returned  shall  be 
seasonably  removed  from  the  said  side  track,  so  that  there 
may  be  no  unnecessary  delay  in  the  delivery  and  return  of 
cars  to  be  switched  to  or  from  the  said  elevators.    All  loaded 
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or  partly  loaded  cars  taken  to  either  elevator  shall  be  sub- 
ject to  a  charge  of  one  dollar  per  car,  and  no  more,  for  the 
switching  service,  and  the  empty  cars  shall  be  returned 
without  further  charge,  bills  to  be  rendered  to  each  of  the 
parties  of  the  second  and  third  part  and  paid  by  them 
monthly.  It  is  further  covenanted  and  agreed  that  the 
switching  charge  to  be  made  for  the  aforesaid  service  shall 
never  exceed  that  made  to  others  for  a  like  service,  and  that 
this  agreement  shall  continue  in  force  so  long  as  the  two 
elevators  hereinbefore  mentioned  shall  continue  to  be  used 
as  warehouses  for  the  storage  of  grain.'' 

It  will  be  observed  that  both  agreements,  in  describing 
and  referring  to  the  delivery  of  cars  of  grain  to  the  ele- 
vators, use  exactly  the  same  language,  viz.: 

"  All  cars  loaded  with  grain,  consigned  to  either  of  said 
elevators,  which  shall  be  brought  to  Chicago  over  their  re- 
spective lines  of  railroad." 

The  bill  alleges  that  it  has  been  for  several  years  last  past 
and  is  now  the  custom  in  the  city  of  Chicago,  that  grain 
coming  to  the  city  shall  be  placed  upon  side  track,  and  that 
forty-eight  hours  or  more  shall -be  allowed  for  the  inspection 
of  the  same,  and  that  during  such  time  it  shall  be  subject  to 
delivery  at  the  place  to  be  named  by  the  consignor  or  the 
person  to  whom  it  shall  be  sold ;  that  it  has  been  and  is  the 
uniform  custom  to  bill  grain  on  the  roads  leading  to  Chicago, 
but  not  to  any  particular  elevator ;  that  the  owner  has  the 
right  after  arrival,  and  within  the  said  period  of  forty-eight 
hours,  to  sell  the  same  on  track,  and  the  purchaser  to  direct 
the  same  to  be  delivered,  if  to  an  elevator,  to  such  elevator 
as  he  shall  by  notice  to  the  railroad  company  direct ;  and 
avers  that  the  charge  for  such  delivery,  where  the  same  is  to 
an  elevator  connected  with  the  railroad  upon  Avhich  the 
same  has  been  transported,  should  not  be  more  in  the  cases 
where  such  grain  has  been  sold  after  arrival  and  before 
delivery  than  where  the  same  has  been  directed  to  be 
delivered  by  the  owner,  either  at  the  point  of  consignment 
or  afterward,  and  before  delivery. 

The  answer  denies  the  custom  referred  to  in  the  bill,  and 
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avers  that  the  custom  has  been  and  is,  to  deliver  grain  to 
the  elevators  on  the  line  of  the  railroad  over  which  the  same 
is  brought  to  Chicago,  unless  the  same  has  been  consigned, 
at  the  point  of  shipment,  to  some  particular  elevator;  denies 
that  either  of  said  elevators  is  on  the  line  of  the  Madison  & 
Northern  Company,  and  avers  that  the  only  means  by  which 
grain  can  be  delivered  to  the  elevators  is  over  the  tracks  of 
the  Chicago  &  Alton;  denies  that  the  Madison  &  North- 
ern has  any  right  whatsoever  by  contract,  or  otherwise,  to 
run  cars  of  any  kind  over  the  tracks  of  the  Chicago  & 
Alton,  except  such  as  were  loaded  with  grain  consigned  to 
said  elevators. 

The  answer  further  sets  up  that,  under  the  contract  with 
the  Elevator  Company  and  Keith  &  Company,  only  cars  of 
grain  consigned  at  the  time  of  shipment  to  either  of  said 
elevators  are  embraced  in  the  contract,  and  that  the  Chicago 
&  Alton,  under  its  contract  for  the  movement  of  grain 
cars  over  its  tracks  is  bound  only  to  carry  over  its  tracks 
grain  so  consigned;  that  the  word  "  consigned,"  as  used  in 
both  contracts,  had  a  well  understood  and  defined  meaning, 
which  had  been  judicially  determined  and  fixed  by  the  Su- 
preme Court  of  this  State  prior  to  the  time  said  contracts 
were  made,  and  that  the  contracts  were  made  and  entered 
into  by  the  parties  thereto  with  reference  to  the  judicial  con- 
struction of  the  meaning  of  the  language  employed. 

The  answer  admits  that  said  Madison  &  Northern  Com- 
pany, through  the  officers  of  said  Illinois  Central  Company, 
acting  for  it  and  on  its  behalf,  has  claimed,  and  now  claims, 
that  it  is  not  bounden  either  by  virtue  of  said  agreement  in 
%vriting,  or  under  the  law,  to  deliver  to  either  of  said  eleva- 
tors at  a  charge  of  one  dollar  per  car  any  grain  received  by 
it  for  transportation,  except  such  as  may  have  been  con- 
signed to  one  of  said  elevators  at  the  point  of  shipment;  and 
claims  that  neither  by  said  agreement  nor  otherwise  has 
the  said  Madison  &  Northern  Company  ever  had  the  right 
to  deliver,  or  to  force  the  delivery  to  either  of  said  eleva- 
tors, any  grain,  except  such  as  was  originally  and  at  the 
place  of  shipment,  consigned  thereto. 
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We  think  the  evidence  fairly  sustains  the  allegations  of 
the  bill  concerning  the  custom  prevailing  in  Chicago, 
with  reference  to  grain  shipped  to^hat  place  and  not  con- 
signed at  the  point  of  shipment  to  any  particular  ele- 
vator; in  other  words  that  where  grain  is  consigned  to  a 
commission  house  in  Chicago,  generally,  without  nam- 
ing any  particular  elevator  to  which  it  shall  be  deliv- 
ered, the  custom  is  that  the  car  containing  it  shall  be 
switched  to  a  side  track  and  there  remain  for  a  period 
of  forty-eight  hours  for  inspection  and  marketing  of  the 
grain;  that  after  such  inspection  and  within  forty-eight 
hours  of  its  arrival,  the  owner,  or  the  purchaser,  if  he  shall 
sell  it,  has  the  right  to  direct  the  same  to  be  deUvered,  if  to 
an  elevator,  to  such  elevator  as  he  shall  bv  notice  to  the  rail- 
road  company  direct,  and  that  it  is  the  duty  of  the  railroad 
company  to  so  deliver  it,  if  to  an  elevator  connected  with  the 
railroad  upon  which  the  same  has  been  transported,  at  no 
greater  charge  per  car  where  such  grain  has  been  sold  after 
arrival  and  before  delivery,  than  where  the  same  has  been  di- 
rected to  be  delivered  by  the  owner,  either  at  the  point  of 
shipment,  or  afterward,  and  before  delivery. 

Under  the  law  of  the  State  it  is  the  dutv  of  a  railroad 
company  to  deliver  to  any  elevator  on  its  line  of  road  without 
unjust  discrimination  as  to  rates,  all  grain,  whether  con- 
signed to  that  elevator  at  the  point  of  shipment,  or  other- 
wise directed  to  be  delivered  to  an  elevator,  by  the  owner  or 
consignee,  while  the  grain  is  in  the  possession  of  the  railroad 
company.  Sees.  121,  122,  Chap.  114,  2  Starr  &  Curtis'  Stat- 
utes; Vincent  v.  C.  &  A.  R.  R.  Co.,  49  111.  33;  Hoy  t  v.  C,  B.  & 
Q.  R.  R.  Co.,  93  111.  601. 

There  is  nothing  in  the  contract  in  this  case  betw^een  the 
Elevator  Company  and  the  railroads  to  indicate  an  intention 
on  the  part  of  either  party  to  relieve  the  railroad  companies 
from  ttiis  general  law  of  the  State,  but  on  the  other  hand, 
it  appears  to  have  been  entered  into  with  especial  design  to 
so  situate  the  railroads  and  the  elevators  as  that  the  general 
law  should  be  applicable. 

The  elevators  were  not  connected  with  the  land  on  which 
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the  railroads  were  to  be  constructed,  but  were  separated 
therefrom  by  the  Chicago  &  Alton  right  of  way  and  tracks. 

Having,  however,  or  claiming,  some  such  property  inter- 
est as  they  apprehended  would,  or  might  be,  injuriously  af- 
fected by  the  construction  and  operation  of  the  railroads, 
or  by  the  change  in  the  location  of  a  street  necessitated  by 
the  construction  of  the  railroads  on  the  proposed  route,  the 
elevator  company  released  the  said  railroad  companies,  and 
the  Chicago  &  Alton  Company,  from  all  claim  for  such 
damages,  in  consideration  that  the  railroad  comjmnies  should 
deliver  to  the  elevators  all  grain  consigned  to  them  which 
should  be  brought  to  Chicago  over  the  lines  of  said  roads, 
and  that  the  said  railroad  companies  and  the  said  Chicago 
&  Alton  Company,  should  so  contract  together  as  to  make 
such  delivery  of  grain  practicable. 

The  railroad  companies  and  the  Chicago  &  Alton  Com- 
pany did  so  contract  by  an  agreement  made  at  the  same 
time,  and  thereby  the  right  to  the  said  railroad  companies  to 
deliver  grain  brought  by  them  to  Chicago  and  consigned  to 
the  said  elevators,  over  the  side  track  of  the  Chicago  &  Alton 
Company,  constructed  for  that  purpose,  was  secured,  and 
within  the  principle  laid  down  in  Hoyt  v.  C,  B.  &  Q.  R.  E. 
Co.,  93  111.  601,  the  elevators  must  be  considered  as  being  on 
the  line  of  the  said  Chicago,  Madison  &  Northern  Company, 
for  that  purpose.  If  this  be  true,  in  contemplation  of  law, 
then  independently  of  a  construction  to  be  given  to  other 
parts  of  the  contract  between  the  elevator  companies  and 
the  railroads,  the  duty  existed  on  the  part  of  the  railroad  to 
deliver  to  the  elevators  all  grain  so  consigned  or  directed. 

The  main  contention  under  the  contract,  however,  is  as  to 
how  much,  or  what,  grain  the  Chicago,  Madison  &  North- 
em  Company  is  bound  to  deliver  to  the  elevators,  and  that 
contention  arises  over  the  true  meaning  of  the  word  "  con- 
signed "  as  employed  in  both  the  contracts  referred  to. 

Under  the  law  as  now  settled,  the  Chicago,  Madison  & 
Northern  Company  would  have  no  right  to  discriminate  be- 
tween different  elevators  on  its  line  of  road.  The  object  of 
the  elevator  companies  in  entering  into  the  contract  was  to 
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secure  such  a  connection  with  the  railroad  as  would  protect 
them  against  such  discrimination  and  give  them  equal  facil- 
ities with  their  competitors  situated  on  the  line  of  that  road. 

Without  making  some  contract,  and  before  the  contract 
was  made,  they  were  at  a  disadvantage  so  far  as  the  busi- 
ness of  the  Chicago,  Madison  &  Northern  road  was  con- 
cerned, because  they  were  not  located  upon  its  line  of  road. 
With  the  making  of  it  that  disadvantage  was  removed. 
Both  parties  were  fully  aware  of  the  situation  and  contracted 
with  reference  to  it.  Most  contracts,  to  be  understood,  need 
the  aid  of  the  light  of  surrounding  circumstances.  Those 
circumstances  m  this  case  consist  in  the  custom  prevailing 
in  Chicago  with  reference  to  consigned  grain,  and  in  the 
situation  to  each  other  of  the  contracting  parties.  Had  the 
elevators  been  located  on  the  line  of  the  Chicago,  Madison 
&  Northern  Company  before  the  two  contracts  were  made, 
there  would  have  been  no  occasion  for  the  contracts.  The 
object  of  the  contracts  was  to  secure  something  that  did  not 
before  exist. 

Shall  such  a  construction  be  given  to  a  word  used  by  the 
contracting  parties  as  will  render  inoperative  the  very  thing 
sought  to  be  attained?  That  is  not  the  way  men  of  business 
conduct  their  affairs. 

The  construction  which  supports  a  contract  and  makes  it 
effective  for  the  purposes  for  which  it  was  intended,  is  the 
true  one,  for  men  are  not  supposed  to  contract  idly.  Field 
V.  Leiter,  118  111.  17;  Peckham  v.  Haddock,  36  111.  38;  Reed 
V.  Ins.  Co.,  96  U.  S.  23. 

There  is  nothing  in  either  of  the  contracts  which  requires 
the  word  "consigned"  to  be  limited  in  its  application  only 
to  grain  ordered  to  the  elevators  when  first  shipped.  On 
the  contrary  every  fair  inference  growing  out  of  the  situa- 
tion in  which  the  parties  were  placed,  and  the  business  being 
conducted  and  provided  for,  that  of  a  carrier  on  the  one 
hand  and  that  of  warehousemen  on  the  other,  shows  that  no 
such  limitation  was  in  the  contemplation  of  either  party. 

Adding  to  this  the  custom  prevailing  with  regard  to  con- 
signed grain,  with  reference  to  which  the  parties  are  legally 
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presumed  to  have  contracted,  the  conclusion  is  well  nigh 
forced  that  when  the  word  "  consigned  "  Avas  used,  it  was 
meant  to  include  all  grain  directed  either  by  the  consignor 
or  consignee,  or  by  a  purchaser,  to  be  delivered  to  the  ele- 
vators in  question,  either  at  the  time  of  shipment,  or  after- 
ward, within  the  customary  period  before  delive^J^ 

It  remains,  however,  to  determine  whether  what  we  have 
said  is  settled  the  other  way,  by  the  decision  in  C.  &  X.  W. 
Ry.  Co.  V.  Stanbro,  87  111.  195. 

We  are  not  at  liberty,  even  if  we  were  so  disposed,  to  ques- 
tion the  soundness  of  that  decision.  As  applied  to  the  facts  and 
circumstances  existing  in  that  case,  the  decision  announced 
a  perfectly  reasonable  construction  of  the  statute. 

As  was  there  said,  section  121,  chapter  114,  2  Starr  &  Cur- 
tis, (there  cited  as  section  82),  is  penal  in  its  provisions,  and 
the  action  was  to  enforce  a  penalty  for  its  violation.  The 
grain  in  that  case  was  consigned,  generally,  to  the  station, 
and  the  warehouse  to  which  the  company  refused  to  deliver 
it  was  located  at  a  point  some  six  hundred  feet  distant  from 
the  station,  and  fifty  feet  from  the  side  track  of  the  rail- 
road. 

The  decision  must  be  interpreted  with  reference  to  the 
facts  upon  which  it  was  based. 

Here  the  contract  was  to  deliver  all  grain  brought  over 
the  road  and  consigned  to  the  elevators  in  question,  and  the 
contract  was  made  with  reference  to  the  custom  shown  to 
exist.  There  was  no  proof  or  question  about  a  custom,  in 
the  Stanbro  case.  In  that  case  there  was  a  contract  of  con- 
signment to  a  particular  station  on  the  line  of  the  road,  and 
no  proof  that  by  custom  such  a  contract  meant  delivery 
to  a  changed  or  substituted  destination,  in  case  such  a 
change  or  substitution  should  be  made  by  the  consignor,  or 
consignee,  before  delivery.  Nor  was  there  any  proof  of 
provision  for  an  increased  charge  for  switching  to  any  other 
place. 

The  element  of  unreasonable  inconvenience  dwelt  upon 
by  the  court  in  the  Stanbro  case,  is  wholly  wanting  in  the 
case  at  bar.    There  is  an  express  provision  in  the  contract 
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for  the  payment  of  one  dollar  per  car  for  switching  charges, 
and  there  is  nothing  in  the  case  to  indicate  that  the  switch- 
ing necessary  to  reach  the  elevators  in  question  was,  or  would 
have  been,  any  more  onerous  upon  the  railroad  company  in 
case  the  grain  were  ordered  to  those  elevators  after  being 
side  tracked  for  inspection  upon  reaching  Chicago,  as  was 
done,  than  if  «o  ordered  at  the  point  of  shipment. 

The  fair  inference  from  the  record  is,  that  the  place  of 
track  storage  was,  or  would  be,  the  same  in  either  case. 

The  element  of  a  special  contract  provision  such  as  existed 
in  this  case,  the  meaning  of  which,  as  we  have  seen,  must  be 
ascertained  from  the  custom  prevailing,  and  from  the  cir- 
cumstances under  which,  and  purposes  for  which  it  was 
made,  was  entirely  lacking  in  the  Stanbro  case,  and  what 
was  there  decided  with  reference  to  the  facts  there  existing, 
can  not  be  said  to  control  the  decision  of  this  case.  It  should 
also  be  borne  in  mind  that  in  interpreting  the  meaning  of  a 
word  in  a  penal  statute,  which  is  what  the  court  in  the 
Stanbro  case  held  section  121  to  be,  the  strict  rules  apply, 
whereas,  when  the  word  to  be  interpreted  exists  in  a  con- 
tract, the  court  will,  so  to  speak,  put  itself  into  the  shoes  of 
the  parties  in  order  to  find  out  what  their  use  of  the  word, 
under  all  the  circumstances,  meant. 

Although  apparently  not  urged  below,  the  misjoinder  of 
Murry,  Nelson  &  Company,  a  corporation,  as  complainants, 
was  raised  by  the  answer,  and  is  presented  here.  What 
should  have  been  done  by  the  Circuit  Court  may  be  directed 
to  be  done  now.  1  DanielPs  Ch.  PI.  &  Pr.  303 ;  Story's  Eq. 
PL  (9th  Ed.),  Sec.  283,  and  cases  cited. 

Its  presence  in  the  cause  seems  to  be  in  no  way  necessary 
to  the  doing  of  full  justice,  and  there  should  have  been  a 
dismissal  ordered  as  to  that  corporation,  and  a  decree  in  favor 
of  the  other  complainants. 

The  judgment  of  the  Circuit  Court  dismissing  the  bill  for 
want  of  equity  will  be  reversed,  with  directions  to  that 
court  to  dismiss  Murry,  Nelson  &  Company  out  of  the  cause 
as  complainants,  and  to  enter  a  decree  in  favor  of  the  other 
complainants  in  accordance  with  the  prayer  of  the  bill.  Re- 
versed with  directions. 
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60^388  ^'    Error — Waiver  of  Assignment. — Where  an  appellant  in  his  argu- 

^  ^       ment  insists  only  upon  one  of  the  various  errors  assigned, 'the  othera  will 
be  considered  as  waived. 

2.  CoNTiNUANCB — Attorney  a  Member  of  the  General  Assembly.— Where 
an  attorney »  being  a  member  elect  of  the  General  Assembly,  entered 
his  appearance  in  a  cause  pending  for  trial  five  days  before  the  conven- 
ing of  the  assembly  and  two  days  after  it  convened,  and  an  affidavit  was 
filed  for  a  continuance  of  the  cause  on  account  of  his  attendance,  etc., 
a  court  will  look  scrutinizingly  at  the  regularity  of  such  an  appearance, 
to  the  end  that  unjust  delay  and  vexation  may  not  be  suffered  by  the 
other  party,  in  consequence  of  the  privilege  accorded  by  the  statute  to 
an  attorney  who  is  a  member  of  the  General  Assembly. 

8.  Attorneys — Appointiuent  of  in  Court,  etc. — The  ancient  practice 
was  to  appoint  attorneys  in  court,  but  it  may  now  be  done  out  of  court, 
in  writing,  or  by  parol. 

4.  Attorneys— i2itie«  Applicable  to  Solicitors  in  Chancery. — ^The 
rule  that  a  party  to  a  suit  can  not  change  his  attorney  on  record  with- 
out leave  of  the  court,  originally  applied  only  to  attorneys  at  law,  but  now 
exists  with  equal  force  as  to  solicitors  in  chancery;  and  although  some- 
times based  upon  the  relations  existing  between  attorney,  or  solicitor, 
and  client,  it  rests  with  equal  applicability  upon  the  relations  between 
the  parties  to  the  suit. 

5.  Attorneys— C/ianflfe  of— Order  of  Court.  — A  party  having  appeared 
by  one  attorney  can  not  make  an  application  to  the  court  by  another, 
without  having  obtained  an  order  for  changing  his  attorneys.  And  till 
an  order  is  obtained,  the  opposite  party  and  his  attorney  are  justified  in 
considering  the  former  attorney  as  being  still  employed,  and  are  not 
bound  to  take  notice  of  any  proceedings  in  the  name  of  another  attor- 
ney. 

6.  Notice — Change  of  Attorneys.  — An  attorney  can  not  withdraw  his 
appearance  from  a  cause,  nor  can  a  party  litigant  substitute  another  attor- 
ney without  notice  to  the  parties  in  interest,  and  the  judgment  of  the  court 
is  required  upon  the  subject  in  order  that  the  rights  of  all  parties  may 
not  be  unduly  prejudiced. 

7.  Attorney — Potoer  to  Withdraw  his  Appearance. — An  attorney  or 
solicitor  can  no  more  withdraw  his  appearance  from  the  records  with- 
out an  order  authorizing  it,  except  with  the  consent  of  the  adverse  party, 
than  he  can,  without  the  consent  of  his  client,  substitute  another  attor- 
ney or  solicitor  in  his  place. 

8.  Attorneys — Pouter  to  Withdraw,  etc. — Application  of  the  Law. — 
A  bill  in  chancery  was  filed  March  19. 1892,  by  Messrs.  K.  &  B.  as  solic- 
itors for  the  complainant.  July  19th  the  appearance  of  F.  as  solicitor  for 
^complainant  was  entered  by  a  writing  filed  in  the  cause.    October  4th,  K. 
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&  B.  filed  a  writing  purporting  to  be  a  withdrawal  of  their  appearance. 
October  22d,  another  writing  was  filed  purporting  to  be  the  withdrawal  of 
the  appearance  of  F.  as  solicitor,  and  an  appearance  of  E.  H.  M.  as  com> 
plainant's  solicitor  was  entered.  December  80th  another  paper  was  filed 
purporting  to  be  a  withdrawal  of  the  appearance  of  E.  H.  M. ,  and  an  ap- 
pearance of  J.  P.  M.  entered  as  solicitor.  J.  P.  M.  was,  at  the  time,  a 
member  elect  of  the  General  Assembly,  and  the  next  session  of  that  body 
was  to  begin  January  4th,  six  days  thereafter.  On  the  6th  day  of  January, 
two  days  after  the  convening  of  the  General  Assembly,  a  motion  for  the 
continuance  of  the  cause  on  account  of  his  attendance  upon  the  General 
Assembly  was  entered,  and  on  January  10th,  denied  by  the  court.  It  was 
hdd,  that  as  no  order  for  the  change  of  solicitors  hau  been  previously 
made,  the  court  was  at  liberty  when  the  application  for  the  continuance 
was  made  to  act  as  if  J.  P.  M.  had  never  entered  his  appearance  in  the 
cause,  and  as  if  it  were  then,  for  the  first  time,  moved  for  an  order  chang- 
ing attorneys.  It  vkls  held,  also,  that  in  view  of  the  whole  case  no  such 
injustice  has  been  done  complainant  in  refusing  the  order  for  a  continu- 
ance as  calls  for  a  reversal  of  the  decree. 

9.  CouKTS — Power  to  Protect  Parties  Litigant. — ^It  is  an  inherent  and 
necessary  power  of  a  court  to  protect  parties  litigant  from  unnecessary 
and  oppressive  delay  in  the  hearing  of  causes,  arising  from  the  change 
of  counsel  as  well  as  any  other  causes  under  its  control, 

-10.  Practice — Pleas  by  a  New  Attorney. — A  plea -filed  by  a  new  at- 
torney without  any  order  of  the  court  for  change  of  attorneys  is 
irregular,  and  the  complainant  is  not  bound  to  accept  such  plea. 

Memorandum. — Suit  in  chancery.  In  the  Superior  Court  of  Cook 
County ;  the  Hon.  William  G.  Ewino,  Judge,  presiding.  Bill  for  an 
injunction ;  answer  and  replication.  Decree  dismissing  the  bill  on 
final  hearing ;  appeal  by  the  complainant.  Heard  in  this  court  at  the 
March  term,  A.  D.  1893,  and  affirmed.    Opinion  filed  AprU  6,  1893 

Appellant's  Brief,  Edward  H.  Morris  and  Kirk  IIawes, 

Attorneys. 

Appellants  contended  that  the  affidavit  met  the  require- 
ments of  the  statute,  and  it  was  mandatory  upon  the  court 
to  continue  the  case,  "  May,"  as  used  in  the  statute  means 
"  shall"  St.  Louis  &  Southeastern  JRy.  Co.  v.  Teters,  68 
111.  144. 

Appellee's  Brief,  John  S.  Miller  and  Arthur  H.  Chet- 

LAiN,  Attorneys. 

An  affidavit  for  a  continuance,  on  the  ground  that  counsel 
is  in  actual  attendance  on  session  of  the  legislature,  should 
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state  facts  as  to  the  character  of  the  suit  to  enable  the  court 
to  act  intelligently  or  pursue  the  language  of  the  statute. 
Williams  v.  Baker,  67  111.  239.  The  statute  does  not  require 
that  the  facts  should  be  set  out  in  the  affidavit.  It  is  suffi- 
cient if  the  language  of  the  statute  is  used.  Wicker  v. 
Boynton,  83  lU.  5^6. 

Opinion  of  the  Court,  Shepard,  J. 

This  is  an  apj>eal  from  a  decree  dissolving  an  injunction, 
and  dismissing  appellant's  bill  for  want  of  equity. 

The  bill  was  filed  to  restrain  appellee,  as  chief  of  police 
of  the  city  of  Chicago,  and  his  subordinates,  from  interfer- 
ing with  the  premises  and  business  of  appellant,  and  the 
only  relief  sought  was  by  way  of  injunction. 

The  question  presented  to  us,  and  stated  by  appellant's 
brief  to  be  the  only  one  involved  in  the  appeal,  is:  Was  the 
appellant  entitled  to  a  continuance  of  the  cause  in  the  court 
below,  on  filing  an  affidavit  showing  that  its  attorney,  Mr. 
Mahoney,  was  a  member  of,  and  in  attendance  upon,  the 
General  Assembly  of  this  State,  and  had  been  retained  be- 
fore that  body  assembled  ?  Counsel  for  appellant  concede 
that  if  the  court  below  properly  denied  the  motion  for  a 
continuance,  there  was  nothing  else  for  the  court  to  do  but 
dismiss  the  bill  at  the  time  set  for  a  hearing,  since  the  com- 
plainant declined  to  introduce  any  evidence  in  support  of 
it,  relying  upon  its  right  to  a  continuance.  Where  an  ap- 
pellant in  his  argument  insists  only  upon  one  of  the  various 
errors  assigned,  the  others  will  be  considered  as  waived.' 
W.  St.  L.  <k  P.  Ky.  Co.  v.  McDougal,  113  111.  603. 

Under  the  authority  of  St.  L.  &  S.  R.  R.  W.  Co.  v.  Teters, 
68  111.  144,  and  Wicker  v.  Boynton,  83  111.  545,  we  should  be 
constrained  to  hold  favorably  to  the  contention  of  appellant 
that  a  continuance  of  the  cause  should  have  been  allowed, 
and  that  it  was  error  to  have  proceeded  to  a  hearing  and  a 
dismissal  of  the  bill,  in  the  face  of  the  established  fact  that 
Mr.  Mahoney  was  a  member  of  and  in  actual  attendance 
upon  the  session  of  the  General  Assembly  at  the  time  when 
the  continuance  was  applied  for,  and  the  cause  called  for 
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hearing,  and  had  been  retained  by  appellant  before  the  leg- 
islature assembled,  if  the  record  before  us  showed  that  Mr. 
Mahoney  was  at  that  time  the  properly  constituted  attorney, 
or  solicitor,  of  record,  in  the  cause. 

The  bill  was  filed  March  19,  1892,  by  Messrs.  Knight  and 
Brown,  as  solicitors  for  the  complainant. 

On  July  19,  1892,  the  appearance  of  W.  S.  Forrest,  Esq., 
as  solicitor  for  the  complainant,  was  entered  by  a  writing 
filed  in  said  cause. 

On  October  4,  1892,  a  writing  was  filed  in  said  cause,  pur- 
porting to  be  a  withdrawal  of  the  appearance  of  Messrs. 
Knight  and  Brown,  as  complainant's  solicitors;  and  on  Oc- 
tober 22,  1892,  another  writing  was  filed  in  said  cause,  pur- 
porting to  be  a/withdrawal  of  the  appearance  of  Mr.  Forrest 
as  solicitor  of  complainant,  and  an  appearance  of  Edward 
II.  Morris,  Esq.,  as  complainant's  solicitor. 

Again,  on  December  30, 1892,  still  another  paper  was  filed 
in  said  cause,  purporting  to  be  a  withdrawal  of  the  appear- 
ance of  Mr.  Morris,  as  complainant's  solicitor,  and  an  appear- 
ance of  J  oseph  P.  Mahoney,  Esq.,  as  solicitor  for  complain- 
ant. 

Mr.  Mahoney  was,  at  the  time  of  the  entry  of  appearance 
as  above,  a  member-elect  of  the  General  Assembly,  and  the 
next  session  of  that  body  was  to  begin  January  4, 1893,  six 
days  thereafter;  the  affidavit  for  a  continuance  of  the 
cause  on  account  of  his  attendance  in  the  General  Assembly 
was  filed  January  6,  1893. 

Under  such  circumstances  a  court  will  look  scrutinizingly 
at  the  regularity  of  an  appearance  of  counsel,  to  the  end  that 
unjust  delay  and  vexation  may  not  be  suffered  by  the  other 
party  in  consequence  of  the  privilege  afforded  by^the  statute 
to  an  attorney  who  may  be  retained  by  a  party  to  litigation, 
after  his  election  to  the  legislature  and  close  upon  its  date 
of  assembling. 

The  ancient  practice  was  to  appoint  attorneys  in  court, 
but  it  may  now  be  done  out  of  court,  in  writing,  or  by  parol. 

A  party  having  appeared  by  one  attorney  can  not  in  the 
same  cause  make  an  application  to  the  court  by  another, 
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without  having  obtained  an  order  for  changing  his  attorney. 
1  Tidd's  Pr.  93. 

In  Ginders  v.  Moore,  1  Bam.  &  Cress.  054,  the  defendant 
having  appeared  and  pleaded  to  the  action  by  Williams  and 
Goddard,  as  his  attorneys,  a  rule  for  the  discharge  of  the  de- 
fendant out  of  custody  was  obtained  by  another  attorney, 
without  having  first  obtained  a  rule  to  change  attorneys. 

The  Court  of  King's  Bench  refused  to  discharge  the  de- 
fendant, and  said : 

''  The  rule  must  be  discharged.  If  we  listen  to  this  appli- 
cation, plaintiiFs  might  be  perpetually  harassed  bydiiferent 
attorneys  for  the  same  person." 

It  is  again  said : 

"One  can  not  change  his  attorney  on  record  without 
leave  of  the  court,  *  *  *  and  when  an  attorney  of 
record  is  changed,  the  record  ought  specially  to  mention 
that  it  was  by  consent  of  the  court."  Anonymous,  12 
Modern,  440. 

"A  party  suing  or  defending  by  a  solicitor  is  not  at 
liberty  to  change  his  solicitor  in  any  cause  or  matter  with- 
out an  order  of  the  court  for  that  purpose."  2  DanieU's 
Ch.  PL  and  Pr.,  p.  1847. 

"And  till  an  order  is  obtained,  the  opposite  party  and 
his  attorney  are  justified  in  considering  the  former  attorney 
as  being  still  employed ;  and  are  not  bound  to  take  notice 
of  any  proceedings  in  the  name  of  another  attorney."  1 
Tidd's  Pr.  94. 

This  court  has^aid : 

"  After  errors  were  assigned  here,  another  attorney  than 
those  of  record  for  the  plaintiff  in  error  put  in  a  motion, 
supported  by  affidavits  of  his  authority  from  the  plaintiff  in 
error  to  do  so,  to  dismiss  the  writ.  That  mode  of  proceed- 
ing is  not  regular.  While  a  party  to  a  suit  has  the  right  to 
change  his  attorney,  yet  if  such  a  change  is  not  in  fact  made 
by  voluntary  arrangement,  it  must  be  done  under  the  order 
of  the  court."    Cohen  v.  Smith,  33  111.  App.  344. 

In  the  United  States  v.  Curry,  6  How.  106,  Chief  Justice 
Taney  said:    "No  attorney  or  solicitor  can  withdraw  his 
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name,  after  he  has  once  entered  it  on  the  record,  without 
the  leave  of  the  court.  And  while  his  name  continues  there, 
the  adverse  party  has  a  right  to  treat  him  as  the  authorized 
attorney  or  solicitor,  and  the  service  of  notice  upon  him  is 
as  valid  as  if  served  on  the  party  himself.  And  we  presume 
that  no  court  would  permit  an  attorney  who  had  appeared 
at  the  trial,  with  the  sanction  of  the  party,  express  or  im- 
plied, to  withdraw  his  name  after  the  case  was  finally  de- 
cided. For  if  that  could  be  done,  it  would  be  impossible  to 
serve  the  citation  where  the  party  resided  in  a  distant  coun- 
try, or  his  place  of  residence  was .  unknown,  and  would  in 
every  case  occasion  unnecessary  expense  and  difficulty,  un- 
less he  lived  at  the  place  where  the  court  was  held.  And,  so 
far  from  permitting  an  attorney  to  embarrass  and  impede 
the  administration  of  justice,  by  withdrawing  his  name  after 
trial  and  final  decree,  we  think  the  court  should  regard  any 
attempt  to  do  so  as  open  to  just  rebuke." 

It  is  unnecessary  to  add  further  authority.  We  believe 
none  exists  to  the  contrary. 

Owing  to  the  importance  of  the  subject-matter  of  the  liti- 
gation, about  which  we  are  not  at  liberty  on  the  record  as 
made,  to  concern  ourselves,  wo  have  cited  liberally  from  au- 
thorities of  great  weight  on  the  question  of  practice,  which 
is  alone  presented  to  us. 

And  we  have  been  further  impelled  to  do  so  because  we 
are  aware  of  the  prevalence  of  much  looseness  in  practice 
in  the  particular  we  have  been  considering. 

Although  the  rule  originally  applied  pnly  to  attorneys  at 
law,  it  now  exists  with  equal  force  as  to  solicitors  in  chancery. 
And  although  sometimes  based  upon  the  relations  existing  be- 
tween attorney,  or  solicitor,  and  client,  it  rests  with  equal 
applicability  upon  the  relations  between  the  parties  to  the 
suit.  An  attorney,  or  solicitor,  may  no  more  withdraw  his 
appearance  from  the  records,  without  an  order  of  court  au- 
thorizing it,  except  with  the  consent  of  the  adverse  party, 
than  he  may  without  the  consent  of  his  client,  or  than  his 
client  may  substitute  another  attorney  or  solicitor  in  his 
place,  without  his  consent. 
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Notice  in  either  case  is  requisite,  and  the  judgment  of  the 
court  is  required  to  act  upon  the  subject  in  order  that  the 
rights  of  all  parties  concerned  may  not  be  unduly  preju- 
diced. 

In  the  case  at  bar,  had  notice  been  given  of  an  application 
to  the  court  for  an  order  authorizing  the  withdrawal  of  Mr. 
Morris,  and  the  substitution  as  solicitor  of  Mr.  Malioney,  on 
the  eve  of  the  departure  of  the  latter  to  assume  his  duties  as 
a  member  of  the  General  Assembly,  it  might  well  be  that 
upon  a  showing  that  such  an  order  would  operate  most  un- 
justly and  harshly  upon  the  adverse  party,  and  that  in  view 
of  the  not  impossible  prolongation  of  the  sessions  of  that 
body  until  the  following  summer  vacation  of  the  court,  a 
continuance  of  the  cause  and  a  perpetuation  of  the  prelim- 
inary and  ex  parte  injunction  granted  in  it,  for  nearly  a  year, 
would  ensue,  the  court,  in  its  discretion,  would  have  refused 
the  order. 

It  would  have  been  the  duty  of  the  court  to  protect  the 
defendant  from  unnecessary  vexation  and  delay  arising  from 
any  course  of  practice  adopted  by  the  complainant  having 
that  end  in  view.  So  that,  no  order  for  a  change  of  solicit- 
ors having  been  previously  made,  the  court  was  at  liberty 
when  the  application  for  a  continuance  was  made,  to  act  as 
if  Mr.  Malioney  had  never  entered  his  appearance,  and  as 
if  it  were  then,  for  the  first  time,  moved  for  an  order  chang- 
ing attorneys. 

It  is  an  inherent  and  necessary  power  of  a  court  to  protect 
parties  to  litigation  from  unnecessary  and  oppressive  delay 
in  the  hearing  of  causes,  arising  from  the  changing  of  coun- 
sel, as  well  as  from  any  other  cause  under  its  control. 

No  order  of  court  had  been  had  for  any  one  of  the  numer- 
ous withdrawals  of  solicitors  whose  appearances  for  the  com- 
plainant had  been  entered;  but  assuming  that  by  recognition 
of  such  withdrawals  and  substitutions  of  other  solicitors  the 
defendant  would  not  have  been  at  liberty  to  have  interposed 
an  objection  thereto  after  such  recognition  by  him,  there  is 
nothing  in  the  record  to  show  that  the  defendant  ever  did 
recognize,  by  any  action  or  step  in  court,  the  regularity  of 
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the  withdrawal  of  the  appearance  of  Mr.  Morris,  as  solicitor, 
or  the  entering  of  the  appearance  of  Mr.  Mahoney,  as  solic- 
itor, in  the  place  of  Morris.  So  far  as  appears,  the  first  that 
was  known  by  the  defendant  or  his  solicitors  of  the  with- 
drawal of  the  appearance  of  Mr.  Morris  and  the  entering  of 
that  of  Mr.  Mahoney,  was  when  the  application  was  made 
for  a  continuance  of  the  cause. 

It  was  not  enough  that  Mr.  Mahoney,  as  solicitor  for  the 
complainant,  filed  a  replication  to  the  answer  of  the  defend- 
ant in  the  cause  on  January  24,  1893,  after  the  court  had 
refused  to  grant  a  continuance  and  had  set  down  the  cause 
for  a  h"earing  on  February  7, 1893.  "  A  plea  put  in  by  a  new 
attorney  without  any  order  for  changing  the  attorney  in  the 
cause,  is  irregular;  and  the  plaintiff  is  not  bound  to  accept 
such  notice  or  plea."  1  Tidd's  Pr.  94;  Perry  v.  Fisher,  6 
East,  549. 

Between  the  time  when  the  motion  for  a  continuance  was 
overruled,  and  the  date  set  for  a  hearing  of  the  cause,  there 
was  ample  time  for  the  complainant  to  have  retained  other 
counsel  in  the  place  of  Mr.  Mahoney,  and  this  is  especially 
true  when  we  take  notice  of  the  facility  the  complainant  had 
previously  displayed  in  securing  the  services  of  counsel  emi- 
nent at  the  bar. 

We  can  not  say,  in  view  of  the  whole  record,  that  any  such 
injustice  was  done  complainant  in  refusing  a  continuance 
and  setting  the  cause  for  hearing,  as  calls  for  any  interfer- 
ence on  that  score. 

Whether  bringing  into  the  cause  at  so  late  a  day,  counsel 
about  to  depart  upon  legislative  duties,  w^as  done  in  order 
thereby  to  secure  the  perpetuation  of  the  injunction  until  a 
hearing  of  the  cause  at  some  remote  day,  is  not  for  us  to 
conjecture,  and,  probably,  is  not  material. 

The  complainant  has  elected  to  stand  upon  what  is  claimed 
to  be  a  matter  of  strict  right  under  the  statute.  If  the 
end  has  failed  of  accomplishment,  there  is  no  room  for  sym- 
pathy, and  no  call  is  made  for  it. 

The  final  decree  dissolving  the  injunction  and  dismissing 
the  bill  for  want  of  equity,  which  is  the  decree  appealed 
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from,  recites,  among  other  things,  that  the  cause  was  heard 
"  upon  proofs  offered  in  open  court  upon  the  hearing,  and 
having  been  argued  by  counsel  for  the  respective  parties." 

It  might  be  that  the  appearance  of  counsel,  introducing 
evidence  and  arguing  the  cause  upon  the  merits,  would 
Avaive  the  point  of  a  wrongful  refusal  to  continue  the  cause 
for  the  reason  assigned. 

But  the  question  has  been  argued  as  if  no  effort  had  been 
made  on  the  hearing  to  sustain  the  bill,  either  by  evidence 
or  argument,  and  we  have  therefore  dismissed  the  question 
solely  upon  the  reliance  of  appellant  to  a  right  of  contin- 
uance because  of  its  counsel's  attendance  upon  the  legisla- 
ture as  a  member  thereof.  The  decree  of  the  Superior 
Court  will  be  affirmed. 

By  Gary,  P.  J. 

I  wish  to  add  that  the  words  "  if  such  change  is  not  in 
fact  made  by  voluntary  arrangement,"  quoted  by  Judge 
Shepard,  from  Cohen  v.  Smith,  were  used  by  me  without 
any  reference  to,  or  knowledge  of  any  authority,  and  that 
the  thought  I  had  in  my  mind  was  that  if  the  outgoing,  the 
incoming,  and  the  adverse  attorney  all  concurred,  perhaps 
any  action  of  the  court  would  be  unnecessary. 


Haunroth  T.  Peters* 


1 .  Notice— CoTi/fie*  of  Testimony^Qnestion  for  the  Jury.— Where  a 
contract  for  the  erection  of  a  building  made  the  architect  the  superin* 
tendent,  called  for  payments  to  be  made  on  certificates  by  him,  as  the 
work  projiTessed,  and  provided  that  before  the  superintendent  should 
make  his  final  certificate,  the  owner  must  be  notified  by  the  contractor 
that  he  was  ready  for  a  final  settlement  so  that  he  might  file  with,  or 
make  to  the  superintendent*  any  bills  or  statements  affecting  the  final 
adjustment  between  the  parties,  upon  the  litigation  of  questions  arising 
upon  the  contract,  there  was  a  conflict  of  testimony  between  the  parties 
as  to  whether  the  notice  required  was  given  to  the  owner.  It  teas  held, 
that  this  was  a  question  of  fact  which  should  have  been  submitted  to 
the  jury  in  connection  with  the  effect  to  be  given  to  the  final  certificate. 
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If  the  certificate  was  to  be  considered  at  all  by  the  jury,  the  refusal  of 
the  court  to  instruct  the  jury  in  this  regard  was  error. 

2.  Building  Contracts — Architecfs  Decision.-— While  the  law  is 
well  settled  in  this  State,  that  the  decision  of  the  architect  is  conclusive, 
where  the  parties  to  a  building  contract  make  him  the  iinal  arbiter  be- 
tw^een  themselves  as  respects  the  character  of  the  work  done  and  the 
amount  to  be  paid,  it  is  equally  the  law  tliat  if  the  parties,  by  their  con- 
tract, provide  for  notice,  and  a  hearing  by  the  superintendent,  before 
his  final  decision  shall  be  rendered,  such  notice  mtist  be  given. 

8.  BuiLDiNa  Co:fTKACT— Architecfs  Final  Certificate— Waiver, — Un- 
der a  building  contract  which  provides  for  the  final  certificate  frbm  the 
superintendent  as  a  precedent  to  the  final  settlement  of  the  matters  aris- 
ing under  the  contract,  any  act  of  the  owner  which  prevents  the  con- 
tractor from  obtaining  such  certificate  relieves  the  contractor  from  the 
duty  of  procuring  one. 

4.  BuiLDiNQ  CoNTEiA.C!:&— 'Superintendent  an  Arhitrator.^Vnder  a 
contract  for  the  erection  of  a  building  which  names  a  superintendent, 
except  as  to  arbitrate  between  the  parties  in  the  matter  of  determining 
the  amount  to  be  paid  by  the  owner  to  the  contractor  and  issuing  of  a 
final  certificate,  he  has  no  duty  to  perform,  and  for  such  superintendent 
to  accept  a  rew^ard  from  one  of  the  parties  as  a  fee  for  issuing  such  final 
certificate  is  improper  and  is  calculated  to  produce  an  improper  result. 

5.  Building  Contracts — Certificate  of  Superin tendent — Fraud,  — On 
the  trial  of  an  action  arising  upon  a  building  contract  involving  the  issu- 
ing of  a  final  certificate  by  the  superintendent  on  the  completion  of  the 
work,  the  question  as  to  whether  the  certificate  was  issued  in  good  faith 
and  without  fraud,  is  a  question  of  law  for  the  court,  and  not  a  question 
of  fact  for  the  jury. 

Memo  ran  dnm. — Action  of  assumpsit  in  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Declaration 
in  assumpsit;  pleas,  general  issue  and  set-off;  trial  by  jury;  verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
March  term,  A.  D.  1893.  Reversed  and  remanded.  Opinion  filed  August 
4, 1893. 

The  opinion  states  the  case. 

Appellant's  Brief, 

Appellant  contended  that  the  undisputed  evidence  in  the 
case  showed  that  the  "  final  certificate  "  of  P.  F.  Werges, 
claimed  by  the  plaintiflf  to  have  been  the  agreed  arbitrator 
(as  architect  and  superintendent),  on  which  final  certificate 
the  plaintiff  relied  as  foreclosing  defendant's  contentions, 
was  given  in  consideration  of  a  payment  of  money  to  him 
by  the  plaintiff. 
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And  yet  the  court  refused  the  defendant's  instruction  F, 
Av^hich  says  that  if  the  said  certificate  was  given  by  Werges 
in  consideration  of  a  payment  to  him  of  money  by  the 
plaintiff,  it  was  the  duty  of  the  jury  to  disregard  it,  and 
gave  for  the  plaintiff  instructions  which  declared  the  cer- 
tificate conclusive  unless  issued  in  fraud  or  mistake,  which — 
in  the  light  of  the  evidence  and  without  the  defendant's 
refuse<l  instructions  on  the  subject — was  equivalent  to  in- 
structing the  jury  that  the  procuring  of  such  a  certificate 
by  such  a  payment  did  not  render  it  invalid. 

"  This  was  error;  citing  Korf  v.  Lull,  70  III  420,  423;  Boll- 
man  V.  Loomis,  41  Conn.  581;  Bensley  v.  Moon,  7  Brad, 
415-421;  Moshier  V.  Shear,  102  111.  169,  173-5;  Corlett  v. 
Dougherty,  114  111.  568,  572-3. 

The  testimony  of  the  defendant  expressly  denies  that  any 
notice  was  given  to  him  such  as  the  contract  provides  for 
before  such  final  certificate  should  be  issued,  and  the  evi- 
dence offered  to  the  contrary  is  very  slight. 

Yet  the  court,  by  giving  the  plaintiff's  instructions  and 
refusing  the  defendant's,  in  effect  ruled  that  such  notice  was 
unnecessary,  and  took  the  matter  from  the  consideration  of 
the  jury.  Such  notice  is  a  prerequisite  to  any  validity  in 
the  certificate.  Korf  v.  Lull,  70  lU.  420;  Coey  v.  Lehman, 
79  111.  173,  176. 

There  was  evidence  in  the  case  that  the  contract,  so  far 
as  it  provided  for  certificates  from  Werges  at  all,  was  abro- 
gated, the  plaintiff  assenting,  and  that  Werges  was  not 
architect  or  superintendent  when  the  "  final  certificate, 
etc.,"  was  given.  A  written  contract  can  be  thus  subse- 
quently changed  by  the  consent  of  the  parties,  and  the 
change  proven  without  written  evidence.  3  Am.  &  Eng. 
Encycl.  of  Law  (Contracts),  890;  Cooke  v.  Murphy,  70  III. 
96,  98;  Cummings  v.  Arnold,  3  Met.  486,  489. 

Appellee's  Brief,  G.  W.  Plummer,  Attorney. 

Where  the  architect  is,  by  the  contract,  to  pass  upon  the 
work,  and  certify  as  to  payments,  his  decision  upon  the 
matters  involved  is  conclusive,  in  the  absence  of  fraud  or 
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mistake.  Coey  v.  Lehman,  79  111.  173;  Tay^lor  v.  Kenn,  79 
111.  181;  McAuley  v.  Carter,  22  111.  53;  Packard  v.  Van 
Schoick,  58  111.  79;  Korf  v.  Lull,  70  111.  420;  Downey  v. 
O'DonneU,  92  IlL  559. 

Opinion  of  the  Court,  Shepard,  J. 

This  was  a  suit  in  assumpsit  for  a  balance  claimed  to  be 
due  to  appellee  under  a  contract  for  the  construction  of  cer- 
tain buildings,  and  for  extra  work  and  materials. 

The  pleas  were  non-assumpsit,  and  set-oflf. 

The  contract  between  the  parties  made  the  architect  the 
superintendent,  and  called  for  payments  to  be  made  on  cer- 
tificates by  him,  as  the  work  progressed,  to  the  extent  of 
eighty-five  per  cent  of  its  estimated  value,  and  the  remainder 
on  completion  to  the  satisfaction  of  the  superintendent; 
and  it  was  provided  that  before  the  superintendent  should 
make  his  final  certificate,  the  owner  must  be  notified  by  the 
contractor  that  he  was  ready  for  a  final  settlement  so  that 
the  owner  might  file  with,  or  make  to  the  superintendent, 
any  bills  or  statements  affecting  the  final  adjustment  be- 
tween the  parties. 

There  was  a  direct  conflict  of  testimony  between  the 
plaintiff  and  the  defendant,  as  to  whether  the  notice  re- 
quired was  given  to  the  owner. 

It  was  a  question  that  should  have  been  submitted  to  the 
jury  in  connection  with  the  effect  to  be  given  to  the  final 
certificate  that  was  issued,  if  that  certificate  was  entitled  to 
be  considered  at  all  by  the  jury,  and  the  refusal  of  the  court 
to  instruct  the  jury  in  that  regard  was  error.  While  the 
law  is  well  settled  in  this  State,  that  the  decision  of  the 
architect  is  conclusive  where  the  parties  to  a  building  con- 
tract make  him  the  final  arbiter  between  themselves  as 
respects  the  character  of  the  work  done  and  the  amount  to 
be  paid,  it  is  equally  the  law  that  if  the  parties,  by  their 
contract,  provide  for  notice,  and  a  hearing  by  the  superin- 
tendent, before  his  final  decision  shall  be  rendered,  such 
notice  must  be  given.    Korf  v.  Lull,  70  111.  420. 

There  was  also  evidence  in  the  case,  tending  very  strongly 
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to  show  that  by  aprreement  between  the  owner  and  superin- 
tendent, known  to  and  acquiesced  in  by  the  contractor,  the 
superintendent  had,  long  prior  to  the  giving  of  the  final  cer- 
tificate, been  discharged  from  all  duties  in  connection  with 
the  buildings  and  the  parties  to  the  contract. 

If  the  evidence  established  that  fact,  it  might  well  beheld 
to  dispense  with  any  certificate,  and  the  defendant  was  en- 
titled to  an  instruction  covering  that  phase  of  the  contro- 
versy. Any  act  of  the  owner  which  prevents  the  contractor 
from  obtaining  a  certificate,  relieves  the  contractor  from 
the  duty  of  procuring  one;  but  it  would  not  justify  the  con- 
tractor in  buying  a  certificate. 

It  appeared  that  the  final  certificate  was  given  by  the 
superintendent  in  consideration  of  the  payment  to  him  by 
the  plaintiff  of  a  fee,  or  reward,  of  ten  dollars.  The  evi- 
dence of  the  fact  of  the  payment  of  money  to  the  superin- 
tendent as  a  reward  for  examining  the  building  and  making 
out  the  certificate,  is  undisputed. 

Except  as  an  arbitrator  between  the  parties,  the  superin- 
tendent had  no  duty  to  perform,  under  the  contract,  in  the 
matter  of  determining  the  amount  to  be  paid  by  the  owner 
to  the  contractor  and  the  issuance  of  a  certificate. 

For.  an  arbitrator  to  accept  a  reward  from  one  of  the  par- 
ties, is  highly  improper,  and  his  acceptance  of  it  will  vitiate 
his  award. 

Courts  will  not  stop  to  inquire  how  far,  if  at  all,  the  giving 
to  and  acceptance  by,  an  arbitrator,  of  a  reward  from  one 
of  the  parties,  produced  a  prejudicial  result.  Nor  will  the 
party  paying  the  reward  be  heard  to  say  that  no  improper 
result  was  in  fact  produced  by  so  doing. 

It  is  sufficient  that  the  payment  of  the  reward  was  calcu- 
lated to  produce  an  improper  result. 

Neither  was  it  a  question  of  fact  to  go  to  the  jury,  as  to 
whether  the  certificate  was  issued  without  fraud.  It  was  a 
conclusion  of  law  for  the  court.  Moshier  v.  Shear,  102  111. 
169;  Carlett  v.  Dougherty,  114  111.  568. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 
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MartiB  y.  Dufalla. 

1.  Res  Ipsa  Loquitur — The  Thing  Speaks  for  Itself. —In  actions  for 
injuries  by  negligence,  where  the  act  complained  of  is  such  as  necessarily 
involve  negligence,  no  proof  of  negligence  is  required  beyond  the  proof 
of  the  act  itself. 

2.  Nbolioencb — Ilea  Ipsa  Loquitur — Application  of  the  Law. — ^M. 
was  constructing  a  large,  five-story  brick  building,  and  upon  a  fair  day, 
no  tempest  blowing,  it  fell  upon  and  destroyed  the  dwelling  of  appellee; 
this  having  been  proven,  it  devolved  upon  appellant  to  show  that  the  fall 
was  without  his  fault. 

8.  "PKLcnca—Appeltate  Court— Conservator— Objection,  etc— The 
objection  that  an  action  should  have  been  brought  in  the  name  of  a  con- 
servator can  not  be  made  for  the  first  time  in  the  Appellate  Court 

4.  IjXJV ATics— Suits  by, — Until  a  conservator  is  appointed,  suits  are 
properly  brought  in  the  name  of  a  lunatic. 

M^norandam. — ^Action  of  negligence  in  the  Superior  Court  of  Cook 
Ck>unty;  the  Hon.  Geokoe  H.  Kbttelle,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  and  judgment  for  plaintiff;  defendant 
appeals.  Heard  in  this  court  at  the  March  term,  1898,  and  affirmed. 
Opinion  filed  May  11,  1898. 

Statement  of  the  Case. 

Appellant,  acting  as  his  own  architect  and  superintend- 
ent, commenced  the  erection  of  a  large  manufacturing 
building,  five  stories  high,  covering  lots  owned  by  him  on 
Wright  street,  in  the  city  of  Chicago.  When  the  building 
was  nearly  completed,  early  one  morning,  the  wall  at  the 
south  end  showed  several  cracks  extending  from  the  first 
floor  to  the  top;  the  east  wall  was  bowed  eastward;  at  10:30 
A.  M.  a  portion  from  the  center  of  the  east  wall  fell,  demol- 
ishing the  appellee's  house  adjoining. 

As  a  consequence  this  suit  was  brought. 

Appellant's  Brief,  H.  F.  White,  Attorney. 

The  plaintiff's  proof  in  chief  was  that  the  building  fell 
on  a  fair  day,  which  left  defendant  to  prove  that  the  build- 
ing was  not  constructed    in  a  careless,  negligent  or  im- 
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proper  manner.  The  plaintiff's  case  was  made,  if  at  all,  on 
rebuttal. 

The  plaintiff  must  show  fault  or  negligence  of  defendant. 
Hazel  V.  I.  B.  &  W.  R.  E.  Co.,  76  lU.  508;  City  of  Cliicago 
V.  Major,  18  111.  349;  Chicago  &  A.  R.  R.  Co.  v.  Mock,  88 
111.  87;  Lamparter  v.  Wallbaum,  45  111.  446;  Wabash,  St.  L. 
&  P.  R.  R.  Co.  V.  Koenigsara,  13  Brad.  505. 

The  law  only  requires  of  a  person  the  same  care  in  regard 
to  his  pro|)erty  for  the  security  of  others  that  prudent  men 
do  for  their  own,  and  not  absolute  knowledge  of  all  dan- 
gers that  may  arise  to  others  from  his  use  of  his  proj^erty. 
Schwartz  v.  Gilmore,  45  111.  455;  Pye  v.  Faxon  (Mass.),  31 
K  E.  Rep.  640. 

No  one  is  liable  for  acts  of  persons  not  in  their  employ, 
nor  for  latent  defects,  etc.  111.  Cent.  R.  R.  v.  Phillips,  49 
111.  234;  Toledo,  W.  &  W.  R.  R.  v.  Beggs,  85  111.  80;  Wabash, 
St.  L.  &  P.  R.  R.  V.  Koenigsam,  13  Brad.  507. 

Appellee's  Brief,  Frake  &  Peake,  Attorneys. 

An  owner  of  land  has  the  same  duty  to  keep  on  his  own 
land  a  house  or  wall  built  thereon,  as  he  has  the  filth  in  his 
cesspool,  or  the  water  in  his  reservoir,  or  snow  and  ice  upon 
his  roof.  His  duty  is,  in  the  words  of  Baron  Parke,  "  to 
keep  it  in  such  a  state  that  his  neighbor  may  not  be  injured 
by  its  fall."     Chan  tier  v.  Robinson,  4  Exch.  163,  170. 

When  the  plaintiff  proved  that  the  building  fell  and  in- 
jured him,  he  made  out  a  case.  As  buildings  do  not  usually 
or  necessarily  fall,  it  was  for  the  jury  to  say,  under  all  the 
evidence,  whether  the  explanation  on  the  part  of  the  defend- 
ants was  reasonably  made.  Buildings  properly  constructed 
do  not  fall  without  adequate  cause.  If  there  be  no  tempest 
prevailing  or  no  external  violence  of  any  kind,  the  fair  pre- 
sumption is  that  the  fall  occurred  through  adequate  causes, 
such  as  the  ruinous  condition  of  the  building,  which  could 
scarcely  have  escai)ed  the  observation  of  the  owner.  The 
mind  is  thus  led  to  a  presumption  of  negligence  on  his  piirt 
which  may,  of  course,  be  rebutted.  Mullen  v.  St.  John,  57 
K  Y.  567. 
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Opinion  of  the  Court,  Waterman,  J. 
-   This  is  an  appeal  from  a  judgment  rendered  for  damage 
done  by  the  falling  of  appellant's  building,  while  in  course 
of  construction,  whereby  appellee's  cottage  wa&  demolished. 

It  is  conceded  that  appellant  was  constructing  a  large, 
five-story  brick  building,  and  that  upon  a  fair  day,  no 
tempest  blowing,  it  fell  upon  and  destroyed  the  dwelling  of 
appellee;  this  having  been  proven,  we  think  it  devolved  upon 
appellant  to  show  that  the  fall  was  without  his  fault. 

Buildings  properly  constructed  do  not  fall  without  ade- 
quate cause. 

But  for  the  act  of  appellant  in  building  his  large  structure, 
the  premises  of  appellee  would  not  have  been  harmed;  de- 
stroyed as  they  were  by  the  falling  of  appellant's  manu- 
factory thereon,  it  is  for  him  to  show  that  he  was  not  at 
fault.  Mullen  v.  St.  John,  57  N.  T.  567;  Chantler  v.  Kobin- 
son,  4  Exch.  163,  170;  Gorham  v.  Gross,  125  Mass.  232,  237; 
Shipley  v.  Fifth  Associates,  106  Mass.  194,  198;  Kappes  et 
al.  V.  Appel,  14  Brad.  170. 

.    The  case  is  one  in  which  the  principle  res  ipsa  loquitur 
is  applicable.     2  Thompson  on  Negligence,  1220. 

It  is  urged,  for  the  first  time  in  this  court,  that  the  action 
should  have  been  brought  in  the  name  of  a  conservator  said 
to  have  been  appointed  for  Dufalla,  who  is  an  insane  person. 
Such  objection  can  not  be  here  urged  for  the  first  time. 

Until  a  conservator  of  a  lunatic  is  appointed,  suits  are 
properly  brought  in  the  name  of  the  lunatic.  Chicago  & 
Pacific  Ky.  Co.  v.  Munger,  78  111.  300. 

There  was  no  competent  evidence  th^t  a  conservator  for 
the  plaintiff  had  been  appointed;  such  appointment  is  a  judi- 
cial act,  and  should  be  proven  by  a  copy  of  the  record;  in 
the  present  case,  a  witness  merely  incidentally  testified 
that  he  had  been  appointed  conservator  of  appellee. 

We  find  no  error  in  this  record  warranting  a  reversal  of 
.  the  judgment,  and  it  is  affirmed. 
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Stende  y.  Fischer^   Administratrix  of  the  Estate   of 

Edward  Fiseher,  deceased. 

1.  iNSTBUcnoN — Statute  of  Limitatiorts. — In  an  action  of  assumpsit 
for  work  done  under  a  written  contract,  the  defendant  pleaded  the  stat- 
ute of  limitations  and  the  plaintiff  took  issue  thereon.  On  the  trial 
there  was  no  evidence  of  a  new  promise  hut  the  court  instructed  the 
jury  that  unless  the  action  was  commenced  within  ten  years  after  the 
cause  of  action  accrued,  then  the  statute  of  limitation  was  a  complete 
har;  but  if  they  believed  from  the  evidence  that  where  there  was  once 
a  legal  obligation  to  pay,  and  it  had  become  barred  by  the  statute  of 
limitation,  the  moral  obligation  to  pay  the  debt  was  a  sufficient  consid- 
eration to  support  a  subsequent  promise  to  pay;  and  though  they  might 
find  from  the  evidence  as  to  any  of  the  plaintiff's  demands  that  the  same 
were  once  due  from  the  defendants,  but  that  the  cause  of  action  accrued 
more  than  ten  years  prior  to  the  commencement  of  the  suit,  yet  if  they 
further  found  from  the  evidence  that  the  defendants  have  within  the  said 
period  of  ten  years  promised  the  plaintiff  to  pay  such  debt,  then  as  to 
such  demand  the  jury  should  find  for  the  plaintiff.  It  was  held,  erro- 
neous, as  based  upon  no  evidence  in  the  case. 

Memorandnm. — Assumpsit  upon  a  written  contract.  Pleas  of  the 
general  issue  and  statute  of  limitations  with  general  replication.  Ap- 
peal from  the  Circuit  Court  of  Cook  County;  the  Hon.  Rich  abb  S. 
TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
A.  D.  1898.    Opinion  filed  May  11,  1893. 

The  opinion  of  the  court  states  the  case. 

F.  W.  Coombs,  attorney  for  appellant. 

S.  A.  Fkench  and  Oscar  E.  Leinen,  attorneys  for  appel- 
lee. 

Opinion  of  the  Court,  Gary,  P.  J. 

September  3,  1890,  Edward  Fischer  sued  the  api>ellant 
for  work  done  under  a  contract  in  writing,  made  the  22d 
day  of  March,  1880,  to  be  performed  by  the  29th  day  of 
May  following. 

Fischer  died,  and  the  appellee  was,  as  his  administratrix, 
substituted  as  plaintiflf.  The  appellant  pleaded  the  limita- 
tion of  ten  years,  on  which  the  appellee  took  issue. 
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There  was .  neither  replication  nor  evidence  of  a  new 
promise,  but  the  court  gave  for  the  appellee  this  instruc- 
tion : 

"  The  court  instructs  the  jury  that  in  cases  like  the  one 
on  trial,  unless  the  action  is  commenced  within  ten  years 
after  the  cause  of  action  accrues,  that  the  statute  of  limita- 
tion is  a  complete  bar;  but  if  the  jury  believe  from  the 
evidence  that  where  there  has  once  been  a  legal  obligation 
to  pay,  and  it  has  become  barred  by  the  statute  of  limita- 
tion, the  moral  obligation  to  pay  the  debt  is  a  sufficient 
consideration  to  support  a  subsequent  promise  to  pay;  and 
in  this  case,  though  the  jury  may  find  from  the  evidence 
as  to  any  of  the  plaintiffs  demands  that  the  same  was 
once  due  from  the  defendants,  but  that  the  cause  of  action 
accrued  more  than  ten  years  prior  to  the  commencement  of 
this  suit,  yet  if  the  jury  further  find  from  the  evidence  tliat 
the  said  defendants  have  within  the  period  of  ten  years 
promised  the  plaintiff  to  pay  such  debt,  then  as  to  such 
demand  the  jury  should  find  for  the  plaintiff." 

The  appellant  excepted.  Whether  evidence  of  a  new 
promise  may  be  admitted  under  a  replication  which  simply 
denies  the  plea,  may  be  left  undecided.  Varner  v.  Var- 
ner,  69  IlL  445;  3  Ch.  PL  (Ed.  1844)  1160,  note  z. 

In  Keener  v.  Crull,  19  111.  189,  it  seems  to  be  assumed 
that  the  replication  should  be  special.  So  in  13  Am.  &  Eng. 
Ency.  Law,  772;  but  see  Watkins  v.  Stevens,  4  Barb.  168; 
Carshore  v.  Huyck,  6  Barb.  583.  But  that  an  instruction 
based  upon  no  evidence  is,  if  material,  erroneous,  is  famil- 
iar law.  Prescott  v.  Maxwell,  48  111.  82;  Howe  v.  Layman, 
83  111.  39.  That  the  deceased,  Fischer,  ever  had  any  cause 
of  action,  is  not  clear.  The  judgment  is  reversed  and  the 
cause  remanded. 
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Jesse  Holdom^  ConserTator  of  Paul  Holz^  Insane^    t. 

James. 

1.  Lunatics — Action  against  a  Conservator. — An  action  will  not  lie 
against  a  conservator  of  an  insane  person  for  a  debt  of  the  latter  con- 
tracted before  tlie  appointment  of  the  conservator. 

Memorandnm. — Action  of  assumpsit.  Error  to  the  Superior  Court  of 
Cook  County;  the  Hon.  George  H.  Kettelx.e,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1893.  Reversed.  Opinion  filed  March 
18, 1893* 

Statement  op  the  Case. 

The  plaintiff  in  error  was  appointed  conservator  of  the 
estate  of  Paul  Holz  by  letters  issued  out  of  the  Probate 
Court  of  Cook  County,  on  April  11,  1892.  Prior  to  the 
issue  of  such  letters,  Holz  had  been  found  guilty  of  murder 
and  the  jury  which  convicted  him  found  that  at  the  time  of 
committing  the  crime  he  was  insane.  The  defendant  in  error 
(an  attorney  at  law)  defended  Holz  upon  such  trial,  and  this 
action  was  brought  to  recover  for  his  services.  The  form  of 
action  is  assumpsit,  alleging  an  indebtedness  by  the  insane 
man-  as  the  basis  of  the  formal  promise  of  the  conservator 
to  pay.    Plea,  general  issue. 

The  case  Tvas  tried  before  the  court,  which  found  the 
issues  for  the  plaintiff,  assessed  the  damages  at  $1,000,  and 
entered  judgment  "  that  the  plaintiff  do  have  and  recover 
from  the  defendant  his  said  damages  of  $1,000  in  form  as 
aforesaid,  by  the  court  here  assessed,  together  with  his 
costs  and  charges  in  this  behalf  expended."  The  writ  of 
error  in  this  case  was  sued  out  to  reverse  this  judgment. 

Appellant's  Brief,  Jesse  Holdom  and  Aldrich,  Payne  & 

Defrees,  Attorneys. 

We  think  it  may  be  safely  assumed  to  be  the  law  that  in 
the  absence  of  statutory  regulation  the  lunatic  may  sue 
and  be  sued;  that  the  conservator  is  purely  the  creature  of 
statutory  law;  and  that,  except  in  so  far  as  ihe  statute  pro- 
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vides  otherwise,  the  conservator  can  neither  sue  nor  be  sued 
in  his  own  name. 

No  action  will  lie  against  the  conservator  of  an  insane 
person  for  a  debt  the  latter  contracted  before  the  appoint- 
ment of  the  conservator.  Maloney  v.  Dewey,  127  111.  395; 
C.  &  P.  R.  E.  Co.  V.  Hunger,  78  111.  300;  Speck  v.  Pullman 
P.  C.  Co.,  121  111.  33;  1  Freeman  on  Jdgts.  Sec.  152;  1 
Chitty's  Pleading,  20;  Allison  v.  Taylor,  6  Dana,  87;  32 
Am.  Dec,  70  note;  Black  on  Jdgts.,  Sec.  205;  Morgan  v. 
Hoyt,  69  111.  489;  Fruitt  v.  Anderson,  12  Brad.  421. 

If  such  action  will  lie,  the  judgment  should  be  entered  so 
as  to  be  payable  out  of  the  estate  of  the  ward  in  due  course 
of  administration,  and  not  entered  against  the  conservator 
personally. 

In  a  suit  against  a  lunatic  the  judgment  is  properlj^ 
entered  against  him,  and  not  against  his  guardian.  A  luna- 
tic has  capacity  to  appear  in  court  by  attorney.  The  legal 
right  to  his  estate  remains  in  him,  and  does  not  pass  to  his 
guardian.  A  judgment  to  be  effective  can  not,  therefore, 
be  against  any  other  person  than  the  lunatic.  1  Freeman  on 
Jdgts.  Sec.  152;  Allison  v.  Taylor,  6  Dana,  87;  32  Am.  Dec. 
67  and  note  70. 

It  may  be  that  the  conservator  should  be  brought  in,  but 
this  would  seem  to  be  for  the  purpose  of  having  him  defend 
on  behalf  of  the  lunatic  only,  and  could  not  justify  a  judg- 
ment against  the  conservator.  Allison  v.  Taylor,  6  Dana, 
87;  Black  on  Judgments,  Sec.  205. 

R.  A.  W.  Jamks,  attorney  pro  se;  William  Hughes,  of 
counsel. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  plaintiff  in  error  is  the  conservator  of  one  Paul 
Holz,  a  lunatic,  and  was  sued  and  judgment  obtained 
against  him  by  the  defendant  in  error  upon  a  demand 
against  Paul  Holz. 

Before  the  revision  of  1874  the  statute  of  this  State,  so 
far  back  as  we  can  trace  (1823)  provided,  as  cited  in  Morgan 
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V.  Hoyt,  69  111.  489,  that  conservators  might  be  sued  as  rep- 
resentatives, and  the  property  of  the  ward  sold  on  execu- 
tions against  them.  But  all  such  provisions  were  left  out 
in  that  revision,  and  now  if  a  conservator  can  be  sued  on 
demands  against  the  ward,  it  must  be  by  virtue  of  some 
principle  of  the  common  law,  or  some  English  statute  ear- 
lier than  the  fourth  year  of  James  the  First. 

No  such  principle  or  statute  is  cited,  nor  known  to  us; 
the  cases  are  numerous  in  England  where  lunatics  were 
defendants,  and  no  question  made  that  the  suits  were  prop- 
erly brought.  Steel  v.  Alan,  2  Bos.  &  Pul.  362;  Shelford, 
Lunacy,  407, 2  Law  Library,  258. 

The  fact  that  in  this  suit  the  plaintiff  in  error  is  described 
as  '^c  Dnservator"  and  declared  against  as  ''conservator"  adds 
nothing  to  the  law. 

As  the  plaintiff  in  error  was  not  liable  to  an  action  upon 
a  demand  against  Holz,  any  inquiry  as  to  the  validity  of 
that  demand  would  be  irrelevant. 

The  judgment  is  unwarranted  and  is  reversed,  but  as  the 
suit  can  not  be  prosecuted,  it  is  useless  to  remand  the  case. 
Ditch  V.  Edwards,  1  Scam.  127. 
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Stlrlen  v.  Neustadt. 

1.  Practice — Bill  in  Chancery—  Verification.  — ^Where  a  bill  was  veri- 
fied by  the  complainant  swearing  that  he  had  ''read  the  same  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowl- 
edge except  as  to  the  matters  stated  therein  on  information  and  belief, 
and  as  to  those  he  believes  it  to  be  true,"  it  toas  held  that  the  verifica- 
tion was  insufficient. 

2.  Practice — Bill  in  Chancery— Defective  Verification — Nunc  Pro 
Tunc  Amendment. — A  bill  in  chancery  was  improperly  verified.  After 
an  appeal  had  been  taken  to  the  Appellate  Court,  the  complainant 
applied  to  the  court  below  for  leave  to  file  an  amended  bill  properly  veri- 
fied nunc  pro  tunc  as  of  a  date  prior  to  the  perfecting  of  the  appeal,  and 
also  moved  the  Appellate  Court  for  leave  to  file  an  additional  record 
showing  tlie  order  of  the  court  below  and  amended  bilL  It  was  held  that 
the  defect  could  not  be  remedied  in  that  way;  the  order  appealed  from 
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mast  stand  or  fall  according  to  the  record,  as  it  was  when  the  appeal 
was  perfected. 

8.  Pbactice — Appellate  Proceedings— Nunc  Pro  Tunc. — Omissions  in 
matters  of  form  can  be  supplied  nunc  pro  tunCt  after  appeal,  in  order  to 
perfect  the  record,  but  a  new  case  for  consideration  can  not  be  made. 

4.  Injunction — Bonds  Required  by  Statute, — An  injunction  bond 
conditioned  only  for  the  payment  of  "  all  such  costs  and  damages  as 
shall  be  awarded  *  •  *  in  case  the  said  injunction  be  dissolved,"  is 
not  such  a  bond  as  the  statute  requires  to  be  given  before  an  injimction 
issues  to  enjoin  the  collection  of  a  judgment. 

5.  Injunctions — Damages  on  Dissolution, — ^The  concluding  para- 
graph of  section  8,  chapter  69,  R.  S..  which  provides  for  the  awarding 
against  the  complainant  of  costs,  and  damages  not  exceeding  ten  per 
centum  of  the  amount  of  the  judgment,  in  case  the  injunction  is  dis- 
solved, does  not  authorize  the  court  to  include  in  the  assessment  of  dam- 
ages upon  such  dissolution,  the  amount  of  the  judgment  restrained.  The 
damages  that  oan  be  awarded  in  such  a  proceeding  are  limited  by  the 
statute  to  ten  per  cent  of  the  amount  of  the  judgment. 

Memorandam. — Bill  for  injunction.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1898.  Reversed  and  remanded.  Opinion 
filed  August  4,  1898. 

The  Statement  of  the  facts  is  contained  in  the  opinion  of 
the  court. 

Samuel  B.  King,  attorney  for  appellant. 

Newton  Wyeth,  attorney  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

This  appeal  is  from  an  order  granting  an  injunction 
enjoining  the  collection  of  a  judgment.  The  bill  was  veri- 
'fied  by  the  complainant,  who  swore  that  he  had  "  read  the 
^  same  and  knows  the  contents  thereof,  and  that  the  same  is 
j  true  of  his  own  knowledge,  except  as  to  the  matters  stated 
'therein  on  information  and  belief,  and  as  to  those  he 
'believes  it  to  be  true.'' 

That  form  of  verification  has  been  repeatedly  condemned 
by  this  court.  Brabrook  Tailoriug  Company  v.  Belding,  40 
HI.  App.  326,  and  cases  there  cited. 

We  are  aware  of  no  recognized  precedent  that  sanctions 
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such  a  form  of  verification.  3  Daniell's  Ch.  PI.  and  Pr. 
2171;  1  Barbour's  Ch.  Pr.  4^;  Puterbaugh's  Ch.  PI.  and  Pr. 
(3d  Ed.)  490. 

What  matters  there  may  be  in  the  bill  that  are  stated  on 
information  and  belief  can  only  be  known  by  probing  the 
mind  of  the  ]>leader;  but  matters  that  are  stated  to  be  on 
information  and  belief,  can  be  ascertained  by  reference  to 
the  bill. 

The  appellee  has  undertaken  to  cure  the  defect  by  filing  in 
the  Superior  Court,  by  leave  of  that  court,  an  amended  bill 
properly  verified,  7iunc pro  tunc^  as  of  a  date  prior  to  the 
perfecting  of  the  appeal  to  this  court;  and  has  moved  this 
court  for  leave  to  file  here  an  additional  record  showing 
that  order  and  said  amended  bill.  The  defect  can  not  be 
remedied  in  that  way;  the  order  appealed  from  must  stand 
or  fall  according  to  the  record  as  it  w^as  when  the  apjieal 
was  ix3rfected.     L.  S.  &  M.  S.   Ry.  Co.  v.  C.  &  W.  I.  Ry. 

Co.,  loom.  21. 

It  may  be  that  omissions  in  matters  of  form  can  be  su]> 
plied  nunc  pro  tuiic^  after  appeal,  in  order  to  j)erfect  the 
record,  but  a  new  case  can  not  be  made. 

There  is  another  reason  why  the  order  appealed  from 
must  be  reversed. 

Sec.  8,  Ch.  69,  R.  S.,  entitled  injunctions,  requires  that 
before  an  injunction  shall  issue  to  enjoin  a  judgment,  the 
complainant  shall  give  a  bond  with  surety,  '^  conditioned 
for  the  payment  of  all  moneys  and  costs  due  to  the  plaintiff 
in  the  judgment,  and  such  damages  as  may  be  awarded 
against  the  complainant  in  case  the  injunction  is  dissolved." 

The  bond  so  required  is  for  payment  of  the  judgment,  L  ^., 
"  all  moneys  and  costs  due  to  the  plaintiff  in  the  judgment," 
as  w^ell  as  for  all  damages  which  may  be  awarded  in  case  of 
a  dissolution  of  the  injunction. 

The  bond  that  was  given  is  conditioned  for  the  payment 
only  of  "  all  such  costs  a  xl  damages  as  shall  be  awarded 
*  *  *  in  case  the  said  injunction  be  dissolved."  It  contains 
no  condition  for  the  payment  of  the  judgment,  and  therefore 
is  not  such  a  bond  as  the  statute  requires  shall   be  given 
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before  an  injunotioa  shall  issue  to  enjoin  the  collection  of 
a  judgment. 

The  concluding  paragraph  of  said  section  eight,  which 
provides  for  the  awarding  against  the  complainant  of  costs, 
and  damages  not  exceeding  ten  per  centum  of  the  amount 
of  the  judgment,  in  case  the  injunction  be  dissolved,  does 
not  authorize  the  court  to  include  in  the  assessment  of  dam- 
ages upon  the  dissolution  of  the  injunction,  the  amount  of 
the  judgment  restrained.  The  damages  that  can  be  awarded 
in  such  a  proceeding  are  limited  by  the  statute  to  ten  j-er 
cent  of  the  amount  of  the  judgment.  Koberts  v.  Fahs,  3G 
111.  268;  Joslyn  v.  Dickerson,  71  111.  25;  Camp  v.  Bryan,  84 
111.  250. 

We  will  not  discuss  the  point  argued  as  to  whether  the 
bill  states  a  case  for  equitable  relief. 

The  motion  for  leave  to  file  the  additional  record  is 
denied,  and  the  order  of  injunction  is  reversed  and  the  cause 
remanded. 
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I  50  881 
1.  Contracts— /Subject  to  ** Strikes  and  Accidents/'— Where  aeon-  P^07  '187 
tract  for  the  sale  of  iron  was  consummated  by  correspondence  between 
the  parties  by  letter,  and  upon  the '*  letter  head"  of  the  vendor  was 
printed  the  words  *'  all  sales  subject  to  strikes  and  accidents,*'  and  who 
having  failed  to  comply  with  the  terms  of  his  contract  sought  to  a^oid 
the  same  by  reason  of  accidents,  claiming  that  the  words  pi-inted  upon 
his  letter  head  were  a  part  of  the  contract,  it  was  held  that  the  words 
formed  no  part  of  the  contract.  The  words  **  all  sales  subject  to  strikes 
and  accidents  "  were  a  part  of  the  printed  letter  head,  while  the  words 
of  acceptance  were  written  for  the  occasion,  and  if  the  vendors  had 
intended  to  make  a  conditional  acceptance,  they  should  liave  written 
words  clearly  indicating  such  intention. 

.  2.    Contracts— -Rm/c  of  Ccmsfrucfion.— The  rule  of  law  that  a  man's 
own  acts  shaU  be  taken  most  strongly  against  himself,  obtains  not  only 
in  grants,  but  extends  in  principle  to  all  other  engagements  and  under- 
takings. 
3,    Contracts— '*fift4?yeci  to  Strikes  and  Accidents  "--Application  of 


/ 
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the  Laio. — Where  a  contract  for  the  sale  of  common  sheet  iron,  not  nec- 
essarily of  the  vendor's  manufacture,  was  made  subject  to  strikes  and 
accidents,  presumably  occurring  in  their  own  mills,  it  toas  hdd^  that  as 
the  contract  could  have  been  satisfied  by  a  delivery  of  "  common  sheet 
iron,  **  the  product  of  mills  neither  owned  nor  controlled  by  th^m,  the 
words  ' '  subject  to  strikes  and  accidents  "  formed  no  material  part  of 
the  contract 

4,  Admissions — By  an  Agent  After  Doing  Act, — ^There  is  no  im- 
plied authority  of  an  agent  after  the  doing  of  an  act  to  make  admissions 
for  his  principal  concern mg  the  same. 

5.  EviDENCB — Statements  of  an  Agent. — ^The  statements  of  an  agent 
are  admissible  generally,  only  when  they  are  part  of  the  res  gestae. 

• 

Memorandmn. — Assumpsit,  in  the  Superior  Ck>urt  of  Ckx>k  Counly; 
the  Hon.  Thbodorb  Brentano,  Judge,  presiding.  Declaration  in 
assumpsit,  for  breach  of  contract.  Pleas,  general  issue  and  set-off;  trial 
by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  March  term,  1893,  and  affirmed.  Opinion  filed  July 
12,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellants'  Brief,  Leroy  D.  Thoman,  Attorney. 

Appellants  contended  that  the  printed  as  well  as  the 
written  parts  of  the  letters  must  be  considered  to  determine 
what  the  contract  is.  Jones  on  the  Construction  of  Con- 
tracts, Sees.  215,  216,  217;  Robinson  Brothers  v.  Transpor- 
tation Co.,  45  Iowa,  470. 

If,  in  the  nature  of  the  contract,  there  is  an  implied  con- 
dition by  which  either  party  will  be  relieved  from  such 
unqualified  obligation,  and  when  in  such  case,  without  his 
fault,  performance  is  rendered  impossible,  it  may  be 
excused.  Dexter  v.  Norton,  47  N.  Y.  62;  Booth  v.  Spuy- 
tunduyvU  R.  Mill  Co.,  60  N.  Y.  491. 

Appellees'   Brief,  Hamline,  Scott    &   Lord,  Attorneys. 

Appellees  contended  that  under  the  contract  in  question, 
breakages  or  accidents  at  the  mill  was  no  excuse  for  non- 
performance. 

For  rule  of  evidence  as  to  letters :  Brant  v.  Gallup,  111 
111.  487;   Flower  v.  Brumbach,  80  III.  App.  297. 
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For  rules  as  to  printed  forms :  American  Express  Co.  r. 
Pinckney,  29  111.  410;  People  v.  Dulaney,  96  111.  503. 

For  rule  as  to  bills  of  lading,  warehouse  receipts,  etc. :  M. 
D.  Transp.  Co.  v.  Thielbar,  86  111.  73;  Western  Transit  Co. 
V.  Hosking,  19  Brad.  610. 

The  performance  of  the  contract  was  not  rendered  impos- 
sible by  any  act  of  God  or  the  public  enemy,  and  save  in 
such  cases  there  are  no  implied  conditions  in  any  contract 
which  excuse  its  non-performance.  Bunn  et  al.  v.  Prather 
et  al.,  21  111.  218;  Dehler  v.  Held  et  al.,  50  111.  491;  Steele  et 
al.  V.  Buck,  61  111.  343. 

Appellees  were  entitled  to  the  damages  allowed,  and  could 
have  claimed,  and  in  such  cases  would  have  been  allowed, 
much  more.  1  Sedgwick  on  Damages  (7th  Ed.),  557  and 
cases  cited;  FoUansbee  v.  Adams,  86  111.  15. 

Opinion  of  the  Court,  Waterman,  J. 
On  March  1,  1889,  the  appellee  wrote  to  the  appellants 
as  follows : 

*'Wm.  G.Hubbard,    A.  C.  Bartlett,    C.  H.  Conoveb,    E.G.  Clark, 
Pres.  and  Treas.  Vice-Pres.  Sec'y.  Cashier. 

lIiBBABD,  Spencer,  Bartlett  &  Co., 
Lake  and  Wabash. 

directors  : 

Wm.  G.  Hibbard,     A.  C.  Bartlett,     James  W.  Nye,      C.  H.  Conover, 

E.  G.  Clark. 

Summers  Bros.  &  Co.,  Struthers,  Ohio. 

Gentlemen  :  We  are  thinking  of  buying  5,000  to  10,000 
bundles  common  sheet  iron  for  delivery  in  equal  quantities 
in  the  months  of  April,  May,  June,  July  and  August,  and 
would  be  pleased  to  have  your  best  price  on  same.  We 
shall  want  all  numbers  from  16  to  27,  but  at  least  three- 
fourths  of  the  lot  26  and  27.  Hoping  to  hear  from  you 
soon  with  a  low  price. 

Tours  truly, 
Hibbard,  Spencer,  Bartlett  &  Co." 

A  few  days  thereafter  _  appellee  received  the  following 
letter  from  appellants : 
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"All  sales  subject  to  strikes  and  accidents. 

Summers  Bros.  &  Co.,  s 

Manufacturers  of  Box- Annealed,  Common  and  Refined  Sheet 

Iron. 

Stkuthers,  Ohio,  Mch.  4, 18S9. 

To  Hibbard,  Spencer,  B.  &  Co.,  Chicago. 

Your  favor  of  Mch.  1st  at  hand. 

"VVe  make  you  the  following  oflFer : 

1,000  bdls.  in  March, 
1,000    "      **  April, 
1,000    "     "  May, 
1,0(10    "      "  June, 

500    "      "  Julv, 

500    "      «  August, 

5,000 

March  and  April  iron  as  follows: 

No.  27  X  24  X 101  at  ?2.80  deld.  Chicago. 

26x24x101  "    $2.70    " 

16xl8x   20  "    $2.(50    "  « 

May,  June,  July  and  August  iron : 

]S^o.  27x  24x  101  at  $2,85  deld.  Chicago. 

26x24x101  "    $2.75    "  " 

16xl8x   20  "    82.65    "  " 

All  60  days  or  2  per  cent  ten  days  from  date  of  invoice. 

Yours  resp'y. 

Summers  Bros.  &  Co." 

To  this  appellee  replied,  using  the  same  letter  head  as 

before : 

CmcAGO,  March  9, 1889. 

Summers  Bros.  &  Co.,  Struthers,  Ohio. 

Gentlemen:  Your  favor  4th  is  at  hand.  If  vou  are 
willing  to  revise  your  ideas  a  little  we  can  trade  with  you. 
You  may  enter  our  order  for  5,000  bdls.  first-class  com- 
mon sheet  iron,  as  follows : 

500  bdls.  March  delivery. 
500    "      April  delivery. 
1,000    "      May  delivery. 
1,000    "      June  delivery. 
1,000    "      July  delivery. 
1,000    "      August  delivery.' 
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Prices  to  be :    No,  22  and  24,  $2.60. 

24  and  26,  $2.70. 
27,  $2.80. 
Chicago  delivery,  60  days,  or  two  per  cent  cash  in  ten 
days. 

If  you  accept    our  offer  you  may  enter  us  for  March 
shipment  250  bdls.  26  x  24  x  101  in.,  and  250  bdls.  27  x  24  x 
101  in. 
Awaiting  your  prompt  reply,  we  are. 

Very  truly  yours, 
Hibbard,  Spencer,  Bartlett  &  Co." 

March  11th,  appellants  made  the  following  reply : 
"  All  sales  subject  to  strikes  and  accidents. 

Summers  Bros.  &  Co.. 
Manufacturers  of  Box-Annealed,   Common    and  Refined 

Sheet  Iron. 

Struthers,  Ohio,  March  11,  1889. 
To  Hibbard,  Spencer,  B.  &  Co.,  Chicago. 
Tour  favor  of  March  9  at  hand. 

Mr.  Charles  :  Dear  Sir :  We  accept  your  offer,  5,000 
bdls.  iron,  500  March,  500  April,  1,000  May,  1,000  June, 
1,000  July,  1,000  August. 

Prices,  No.  27  at  $2.80 

26  "   $2.70 
24  "   $2.60 
F.  O.  B.  cars,  Chicago,  2  per  cent  ten  days  from  date  of 
invoice.    We  also  enter  your  order,  250  bdls.  26  x  101,  and 
250  bdls.  27  x  101,  Mch.  shipment. 

EespectfuUy  yours, 

Summers   Bros.  &   Co." 

On  March  26th,  appellee  wrote  to  appellants  as  follows, 
using  their  customary  letter-head : 

"March  26,1889. 
Summers  Bros.  &  Co.,  Struthers,  Ohio. 

Dear  Sirs  :  We  notice  that  some  of  the  iron  we  are 
receiving  from  you  is  not  branded  with  your  name.  Here- 
after please  see  that  each  bundle  is  branded.     It  would  suit 

Vol.  L  » 
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US  very  much  better  if,  in  banding  the  iron,  you  would  put 
the  two  end  bands  from  twelve*  to  fifteen  inches  from  tlie 
end  of  the  sheets,  instead  of  about  six  inches,  as  you  now 
place  them.  We  find  that  when  the  bands  are  put  on  as 
suggested  above,  the  iron  can  be  piled  in  very  much  better 
shape.  We  are  thinking  some  of  placing  another  order  for 
common  iron  for  shipment  in  July  and  August,  and  would 
be  pleased  to  have  you  give  us  your  best  figures. 

Yours  very  truly, 
HiBBARD,  Spencer,  Bartlett  &  Co." 

On  March  28th  appellant  replied  with  the  following  let- 
ter,  on  a  plain  piece  of  paper  with  no  letter-head : 

Struthers,  Ohio,  Mar.  28,  1889. 
Hibbard,  Spencer,  B.  &  Co.,  Chicago,  111. 

Gentlemen:  Your  favor  of  26th  received.  We  will 
band  the  iron  as  you  suggest,  and  have  notified  shipper  that 
everv  bundle  must  have  our  brand  on.  We  will  furnish 
you  3,000  to  5,000  bundles,  June,  July,  August  and  Septem- 
ber delivery. 

27x24x101  at  12.85. 

26x24x101   "     2.75. 
24x24x101   "     2.65. 

Terms :    Freight,  cash ;  balance  two  per  cent.,  ten  days. 

Kindly  give  us  a  prompt  acceptance. 

Yours  respectfully. 

Summers  Bros.  &  Co. 
Excuse  the  letter-head." 

To  this  offer  appellees  on  April  3rd,  replied : 

"  April  3rd,  1889. 

Your  favor  of  the  28th  ult.  is  at  hand.  We  would  not  care 
to  enter  an  order  at  the  advance  which  vou  ask.  If  vou  care 
to  make  an  addition  to  our  former  order  for  July, August  and 
September  delivery,  we  will  decide  whether  we  want  3,000 
or  5,000  bundles,  and  send  you  contract  to  that  effect.  We 
would  not,  however,  as  we  said  before,  care  to  enter  at  the 
price  you  now  name." 

Appellants  on  April  5th  replied,  using  the  same  letter- 
head as  in  the  letter  of  March  11th  : 
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"Aprils,  1889.. 
Your  favor  of  April  3d  at  hand.    We  will  enter  your 
order  3,000  or  5,000  bundles  July,  August  and  September 
delivery,  at  same  figures  as  former  order.    We  owe  yo^ 
310  bundles  April.    Will  you  want  all  No.  26  and  27? 

Summers  Bros.  &  Co." 

Appellee  subsequently  consented  to  receive  3,000  bundles 
under  this  second  contract,  but  appellants  never  delivered 
any  under  it,  and  delivered  but  1,847  bundles  under 
the  first  contract.  As  an  excuse  for  not  doing  so, 
they  claimed  to  appellee  on  July  24:th,  that  the  con- 
tracts were  made  subject  to  strikes  and  accidents,  and 
that  they  were  prevented  from  filling  the  contracts  in  time, 
by  reason  of  breakages  in  their  mills. 

A  Mr.  Charles  acted  as  the  agent  of  appellees  in  making 
the  contract  of  sale.  Upon  the  trial,  one  of  the  appellants 
was  permitted  to  testify  what  Mr.  Charles  told  him  some 
months  after  the  contract  was  made,  he,  Charles,  at  the 
making  of  the  contract,  knew  and  understood  as  to.  the 
printed  statement  on  appellant's  letter-heads — "all  sales 
subject  to  strikes  and  accidents"— forming  a  part  of  the 
contract. 

Charles  denied  having  made  the  statements  attributed  to 
him« 

Appellees,  in  August,  1889,  bought  of  other  parties  the 
iron  contracted  for,  which  appellants  failed  to  supply,  and 
proved  by  uncontroverted  evidence  that  the  purchase  price 
at  the  time  of  such  purchase  remained  the  same  from  then 
through  the  month  of  September  and  into  October. 

Appellees  sued  for  the  difference,  that  is,  for  the  amount 
paid  by  them  in  excess  of  the  contract  price.  If  appellees 
were  entitled  to  this,  it  was  undisputed  that  there  was  due 
them  the  sum  of  $1,546.61,  and  for  this  amount  the  court 
instructed  the  jury  to  find  for  the  plaintiff. 

Counsel  for  appellants  state  the  controversy  to  be : 

First.  The  appellee  contends  that  it  is  entitled  to  the 
payment  made  to  it  for  iron  in  excess  of  the  contract  price, 
and  that  it  is  not  bound  by  any  printed  condition  contained 
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in  the  letters  on  which  the  contract  is  based.  The  appel- 
lants insist  that  when  the  offer  of  sale  was  made  on  March 
4th,  it  was  on  the  express  condition,  subject  to  ^^  strikes  and 
accidents,"  and  that  the  failure  on  their  part  to  deliver  was 
by  reason  of  accidents  in  their  mill  plant.  And  therefore 
they  should  not  be  charged  as  claimed  by  the  appellee. 

Second.  That  appellee  seeks  to  recover  an  amount  based 
upon  the  excess  paid  by  it  for  iron  bought  in  the  month  of 
August,  1889,  without  offering  to  prove  what  the  market 
price  of  iron  was,  at  the  date  when  each  installment  was  to 
be  delivered. 

While  we  do  not  think  this  a  completely  accurate  state- 
ment, yet  it  sufficiently  indicates  the  nature  of  the  con- 
troversy. 

We  do  not  regard  the  line  "AH  sales  subject  to  strikes 
and  accidents"  at  the  top  of  certain  letters  written  by 
appellants  as  any  part  of  the  contract  of  sale  by  them 
made.  The  first  co'^^ract  was  made  by  the  letter  of  March 
9, 1889,  written  by  appellee  to  appellants,  in  which  was  a 
definite  proposition  for  the  unconditional  purchase  of  a  cer- 
tain quantity  of  iron,  and  by  the  reply  of  appellants  to  this. 
This  reply,  dated  March  11th,  accepted  the  offer  of 
appellee. 

It  is  contended  that  this  letter  written  by  appellants, 
beginning  with  "  We  accept  your  offer,"  following  wtich 
is  a  repetition  of  the  terms  of  the  offer  made  by  appellee, 
was  a  merely  conditional  acceptance  and  made  a  merely  con- 
ditional sale,  because  there  was  printed  thereon,  not  in  the 
body  of  the  letter  or  in  the  words  stating  the  acceptance  or 
promise,  but  above  the  address,  the  sentence,  "All  sales  sub- 
ject to  strikes  and  accidents."  It  is  to  be  borne  in  mind 
that  this  sentence  is  a  part  of  a  printed  letter-head,  while 
the  words  of  acceptance  were  written  for  the  time  and  oc- 
casion; that  the  letter  of  acceptance  was  entirely  the  produc- 
tion of  appellants  and  such  as  they  saw  fit  to  give;  that  if 
they  intended  to  make  only  a  conditional  acceptance,  it  was 
easy  for  them  to  have  written,  not,  "  we  accept  your  offer," 
but  words  that  would  have  clearlv  indicated  a  conditional 
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acceptance  only,  and  thus  have  left  the  negotiations  at  that 
point  incomplete  and  fruitless. 

The  rule  of  law  that  a  man^s  own  acts  shall  be  taken 
most  strongly  against  himself,  obtains  not  only  in  grants, 
but  extends  in  principle  to  all  other  engagements  and  un- 
dertakings. Gibson  et  al.  v.  Minet  et  al.,  1  H.  filackstone 
569-586;  Broom's  Legal  Maxims,  596. 

The  conduct  of  appellants  subsequent  to  the  writing  of 
this  letter  indicates  that  they  did  not  regard  their  accept- 
ance as  conditional.  The  offer  of  appellees  was  absolute ;  a 
conditional  acceptance  would  have  made  no  contract,  but 
appellants,  without  asking  an  assent  to  any  conditions  they 
now  insist  existed,  proceeded  to  forward  iron  to  appellee. 

If  the  words  "  All  sales  subject  to  strikes  and  accidents  " 
were  to  be  considered  a  part  of  the  contract,  the  question  of 
their  effect  would  arise. 

The  sale  was  of  iron,  a  quantity  of  "  common  sheet  iron," 
not  necessarily  of  appellants'  manufacture.  Were,  then,  the 
strikes  and  accidents  alluded  to,  those  only  occurring  in  ap- 
pellants' mills  ?  And  if  so,  what  would  be  their  effect  upon 
the  contract  1  That  is,  would  such  strikes  and  accidents  put 
an  end  to  the  contract  and  absolve  the  vendors  from  any 
further  liability,  or  would  they  merely  suspend  the  operation 
of  the  agreement  and  extend  the  time  of  delivery  to  a  period 
when  the  strike  was  over  or  the  damage  resulting  from  the 
accident  had  been  repaired  ? 

The  undertaking  of  appellants  would  have  been  satisfied 
by  a  delivery  of  merchantable,  common  sheet  iron,  the  prod- 
uct of  mills  neither  owned  nor  controlled  by  them;  that  the 
printed  head-line,  "  All  sales  subject  to  strikes  and  acci- 
dents "  entered  into  and  formed  a  part  of  such  a  contract,  we 
see  no  reason  for  thinking. 

Having  a  right  to  supply  merchantable  bar  iron  made  in 
any  mill,  the  accident  at  appellants'  in  no  wise  rendered  the 
performance  of  the  contract  impossible. 

The  testimony  of  one  of  appellants  as  to  what  Mr. 
Charles,  the  agent  of  appellee,  said  to  him  some  months  after 
the  contract  was  made,  ought  not  to  have  been  admitted. 
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There  is  no  implied  authority  of  an  agent  to,  after  the  doing 
of  an  act,  make  admissions  for  his  principal  concaming  the 
same. 

The  statements  of  an  agent  are  admissible,  generally,  only 
when  they  are  part  of  the  res  gestcB,  Story  on  Agency,  Sec. 
134,  137;  1  Greenleaf  on  Ev.,  Sea  133;  Whiteside  v.  Mar- 
garel,  57  111.  507;  Lindblom  v.  Ramsey,  75  111.  246;  Bensley 
V.  Brockway,  27  111.  App.  410;  McCarthy  v.  Muir,  March 
term,  1893,  111.  App. 

It  is  true  that  appellee  could  not,  for  appellants'  a<x50untj 
buy  in  August,  iron  not  due  until  September  and  October, 
nor  can  the  August  price  determine  the  value  of  iron  deliv- 
erable in  subsequent  months;  but  it  is  undisputed  that  appel- 
lants failed  to  deliver  or  offer  the  iron  due  in  either  August, 
September  or  October,  and  it  was  uncontroverted  that  the 
price  paid  in  August  was  the  price  from  thence  up  to  a  period 
in  October,  beyond  the  date  at  which  the  last  installment 
should  have  been  furnished. 

Appellants  have  therefore  had  all  the  advantage  of  an 
opportunity  to  deliver  in  September  and  October  and  been 
charged  only  with  the  price  ruling  at  the  respective  dates 
when  the  iron  promised  was  due. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Biclieliea  Hotel  Company  y.  Truman  Miller^  Receiver. 

1.  Trusts — Proceeds  of  the  Fund, —  The  proceeds  of  a  trust  fond 
wrongfuUy  disposed  of  by  a  trustee,  can  be  foUowed  by  the  cestui  qite 
trust  so  long  as  such  proceeds  can  be  identified  and  separated  from 
others  in  the  hands  of  the  trustee. 

2.  Trusts— J^TMte  Intermingled  tcith  a  Mass. — If  there  are  other  cred- 
itors who  have  claims  upon  the  fund,  the  cestui  que  trust  can  hold  only 
such  portion  as  has  not  intermingled  with  amass;  it  is  not  sufficient  tliat 
he  is  able  to  show  that  a  certain  fund  is  in  part  made  up  from  the  pro- 
ceeds of  his  goods. 

8.  Fraud—  Vendor  and  Vendee — WortTUess  Checks. — It  is  a  gross  fraud 
upon  the  vendor  to  obtain  goods  by  giving  a  check,  which  the  vendeo 
knows  wiU  not  be  paid« 
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4.  Fraud — Obtaining  Goods  hy  Worthless  Checks — Application, — A 
corporation,  on  the  eve  of  insolvency,  purchased  of  another  a  quantity 
of  merchandise,  giving  its  checks  for  the  same.  Its  business  was  turned 
over  to  a  receiver  appointed  by  an  order  of  court.  Payment  of  the 
checks  was  refused  for  want  of  funds.  Payment  was  demanded  of  the 
receiver  or  a  return  of  the  goods,  a  portion  of  them  remaining  unsold, 
but  what  portion  did  not  appear.  A  petition  was  then  filed  by  the  ven- 
dor, in  the  court  appointing  the  receiver,  asking  that  he  pay  for  the  goodb 
or  return  the  same.  The  question  being,  was  the  vendor  entitled  to  a 
preference  over  other  creditors  in  the  distribution  of  the  assets  ?  It  loas 
held  that  the  -vendor  could  follow  the  proceeds  of  its  goods  and  obtain 
them  as  againtt  other  creditors,  so  long  only  as  such  proceeds  were  dis- 
tinguishable from  other  funds. 

Memorandnm. — Petition  for  an  order  directing  a  receiver  to  restore 
goods  alleged  to  have  been  obtained  by  fraud.  Relief  denied.  Error  to 
the  Superior  Court  of  Cook  County;  the  Hon.  George  H.  Kettelle, 
Juage,  presiamg.  Heard  in  this  court  at  the  March  term,  A.  D.  1803, 
and  affirmed.    Opinion  filed  April  6, 1893. 

The  opinion  states  the  case. 

S.  K.  Dow  and  JoBiAH  Bubnham,  attorneys  for  plaintiff  in 
error. 

WiLLirs,  EoBBiNs  &  Case,  attorneys  for  defendant  in 
error. 

Opinion  of  the  Court,  "Waterman,  J. 

The  Hiawatha  Company,  a  corporation,  finding  itself 
insolvent,  on  Saturday,  October  17, 1891,  resolved  to  have  a 
receiver  of  its  effects  appointed.  On  the  evening  of  that 
day  it  purchased  and  received  of  plaintiff  in  error  two  small 
lots  of  wine,  giving  its  checks  therefor.  Early  upon  Mon- 
day morning,  in  accordance  with  arrangements  it  had  made 
upon  Saturday,  its  business  was  turned  over  to  a  receiver 
appointed  by  the  Superior  Court. 

The  checks  received  by  plaintiff  in  error  having  been  on 
Monday  deposited  for  collection,  were  thrown  out  for  want 
of  funds;  plaintiff  in  error  thereupon  immediately  went  to 
the  place  of  business  of  the  Hiawatha  Company,  and  finding 
the  receiver  in  possession,  demanded  of  him  payment  for  the 
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goods  sold  by  it,  as  aforesaid,  or  a  return  of  the  same.  A 
portion  of  such  goods  were  then  on  hand,  but  what  portion 
does  not  definitely  appear. 

November  11,  1891,  plaintiff  in  error  filed  in  the  Superior 
Court  its  petition,  setting  up  the  obtaining  of  the  goods  as 
above  described,  and  asked  that  the  receiver  be  ordered  to 
pay  to  it  the  amount  of  its  claim  or  to  return  to  it  the  goods 
so  purchased. 

The  petition,  with  the  answer  of  the  receiver,  was  re- 
ferred to  a  master  to  take  proofs  and  report;  he  reported 
adversely  to  the  petitioner,  and  upon  exceptions  filed,  his 
report  was  confirmed. 

It  is  quite  clear  that  plaintiff  in  error  was  most  unjustly 
dealt  with  by  the  Hiawatha  Company;  for  it  to  obtain 
goods  by  giving  checks,  which  it  knew  would  not  be  paid, 
Avas  a  gross  fraud. 

The  question,  however,  presented  to  this  court,  is,  not 
how  the  Hiawatha  Company  is  to  be  punished  or  dealt  with, 
but  rather,  what  are  the  respective  rights  of  its  creditors, 
or,  more  especially,  is  plaintiff  in  error  in  the  distribution 
of  the  assets  of  this  insolvent  entitled  to  a  preference  over 
other  creditors  ? 

Undoubtedly,  plaintiff  in  error  had,  upon  the  discovery  of 
the  fraud,  a  right  to  rescind  the  sale  and  demand  a  return 
of  such  of  its  goods  as  were  then  undisposed  of;  but  it  seeks 
not  to  do  this,  but  to  follow  the  proceeds  of  the  goods  and 
obtain  them,  as  against  other  creditors. 

This  it  could  do  if  the  proceeds  of  its  goods  were  distin- 
guishable from  other  funds. 

The  proceeds  of  a  trust  fund  wrongfully  disposed  of  by  a 
trustee  can  be  followed  by  the  cestui  que  trust  so  long  as 
such  proceeds  can  be  identified  and  segregated  in  the  hands 
of  the  trustee.  Taylor  et  al.  v.  Sir  Tho.  Plumer,  3  Mau.  & 
Selw.  562-573;  2  Pom.  Eq.  Jur.,  Sec.  1051;  2  Story  Eq.  Jur., 
Sec.  1258. 

If  there  are  other  creditors  who  have  claims  upon  the 
fund,  the  cestui  que  trust  can  hold  only  such  portion  as  has 
not  been  intermingled   with  a  mass;  it  is  not  sufficient  that 
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he  is  able  to  show  that  a  fund  of  one  thousand  dollars  is  fn 
part  made  up  from  the  proceeds  of  his  goods.  Chapin  & 
Gould  V.  Wabash  Manfg.  Co.,  43  111.  App.  446;  Union  Na- 
tional Bank  v.  Goetz,  35  111.  App.  396;  same  v.  same,  138 
111.  127;  School  Trustees  v.  Kirwin,  25  111.  73;  Steamboat  Co. 
V.  Locke,  73  Me.  370;  Goodell  v.  Buck,  67  Me.  514;  Philadel- 
phia Nat.  Bank  v.  Dowd,  38  Fed.  Kep.  172;  2  Pomeroy'g 
Eq.  Juris.,  Sec.  1058;  2  Story's  Eq.  Juris.,  Sec.  1259. 

The  case  of  Wetherell,  Assignee,  v.  Ellen  O'Brien,  41  111. 
App.  142,  has  been  reversed  by  the  Supreme  Court  of  this 
State. 

In  the  present  case  the  money  derived  from  such  of  the 
goods  as  were  sold  was  intermingled  |with  other  funds;  the 
plaintifiF  in  error  can  not,  therefore,  as  against  other  cred- 
itors, obtain  such  proceeds. 

As  to  the  goods  unsold  when  the  receiver  took  possession, 
the  evidence  does  not  show  how  much  or  what  was  unsold, 
while  it  appears  that  such  goods  have  since  been  sold  with 
others  in  the  usual  course  of  business  by  the  receiver. 

It  is,  for  these  reasons,  impossible  to  give  the  plaintiff  in 
error  the  relief  it  seeks.  There  is  no  specific  thing  upon 
which  the  court  can  act.  There  does  not  appear  to  be  any 
property  that  has  been  identified  as  coming  from  or  belong- 
ing to  the,  plaintiff,  and  no  specific  money  is  shown  to  be  the 
proceeds  of  its  goods.  Plaintiff  must  share  j?rc;  rata  with 
other  creditors. 

The  decree  of  the  Superior  Court  dismissing  the  petition 
is  affirmed. 


Hadigan  v.  Flaherty. 

1.  Negligence-— Con^riJw/iory  Negligence, — ^Where  the  negligence  of 
the  plaintiff  conti-ibutes  materially  to  the  injury  there  can  be  norecoveiy 
for  an  injury  caused  by  the  mere  negligence  of  a  defendant. 

Memorandam. — Action  in  case  for  personal  injuries.  Appeal  from 
the  Circuit  Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  A.  D.  1893.  Keversed 
and  remanded.    Opinion  filed  July  12,  1893. 
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Statement  of  the  Case. 

On  the  afternoon  of  the  4th  of  November,  1890,  appellee, 
a  married  woman,  while  in  the  store  of  the  appellant  for 
shopping  purposes,  and  while  in  the  act  of  looking  at  goods, 
was  injured  in  attempting  to  sit  down  upon  one  of  a  line  of 
stools  which  appellant  had  placed  along  the  counter  for  the 
convenience  of  customers,  by  reason  of  the  top  of  the  stool 
being  detached. 

Appellant's  Brief,  James  Maheb,  Attorney. 

Where  the  negligence  of  the  plaintiff  contributes  materi- 
ally to  the  injury,  there  can  be  no  recovery  for  an  injury 
caused  by  the  mere  negligence  of  a  defendant;  it  would  have 
to  be  gross  or  wanton;  such  is  the  law  laid  down  by  this  court 
and  the  Supreme  Court.  C,  B.  &  Q.  R.  R.  v.  Dewey,  26  111. 
255;  Sterne  v.  Schlothane,  21  111.  App.  97;  Abend  v.  Terre 
Haute  R.  R.,  Ill  111.  202;  I.  C.  R  Co.  v.  Cragin,  71  111. 
177. 

Nor  even  supposing  that  both  parties  were  equally  neg- 
ligent could  the  plaintiff  recover.  T.,  P.  &  W.  R.  R.  v.  Riley, 
47  111.  514;  I.  C.  R.  v.  Baches,  55  111.  379;  C.  &  A.  R.  R.  v. 
Murrav,  62  111.  326. 

Appellee's  Brief,  Case,  Hogan  &  Case,  Attorneys. 

The  nature  of  the  duty  devolving  upon  the  appellant  is 
tersely  stated  in  the  case  of  Indermaur  v.  Dames,  L.  R.  2 
C.  P.  311,  cited  in  Vol.  1,  Thompson  on  Negligence,  page 
295,  in  the  opinion  of  Willes,  Justice,  as  follows:  "And 
with  respect  to  such  a  visitor  at  least  (referring  to  a  cus- 
tomer buying)  we  consider  it  settled  law  that  he,  using  rea- 
sonable care  on  his  part  for  his  own  safety,  is  entitled  to  ex- 
pect that  the  occupier  shall  on  his  part  use  reasonable  care 
to  prevent  damage  from  unusual  danger  which  he  knows  of 
or  ought  to  know,  and  that  where  there  is  evidence  of  neg- 
lect, the  question  of  whether  such  reasonable  care  has  been 
taken  by  notice,  lighting,  guarding  or  otherwise,  or  whether 
there  was  contributory  negligence  in  the  sufferer,  must  be 
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determined  by  the  jury  as  matter  of  fact ;"  and  again  by 
Shearman  &  Kedfield,  Section  704,  in  their  work  on  Law  of 
Kegligence,  as  follows :  ''  The  occupant  of  land  is  bound  to 
use  ordinary  care  and  diligence  to  keep  his  premises  in  a 
safe  condition  for  the  access  of  the  persons  who  come 
thereon  by  his  invitation,  express  or  implied,  for  the  trans- 
action of  business  or  for  any  other  purpose  beneficial  to 
him;  but  if  his  premises  are  in  any  respect  dangerous,  he 
must  give  such  visitors  sufficient  warning  of  the  danger  to 
enable  them  by  the  use  of  ordinary  care  to  avoid  it." 

Opinion  of  the  Court,  Waterman,  J. 

This  was  an  action  brought  by  the  plaintiff,  a  woman  of 
mature  years,  to  recover  damages  from  a  merchant,  occa- 
sioned by  her  failure  to  see  that  in  a  row  of  stools  placed  in 
front  of  a  counter  for  the  convenience  of  customers,  there 
was  a  post  from  which  the  top,  which  had  fornuerly  made 
it  a  stool,  was  absent.  The  absence  of  this  top,  and  that  it 
was  no  longer  a  place  for  sitting,  was  open  to  view,  obvious 
to  any  one  who  looked,  yet  appellee,  without  looking,  at- 
tempted to  sit  thereon,  and  in  so  doing  fell  to  the  floor. 

Her  failure  to  see  what  was  patent,  unconcealed,  and 
without  looking  attempting  to  sit  down  where  there  was  no 
seat,  was  such  negligence  as  precludes  her  from  a  recovery 
for  injuries  thus  occasioned. 

The  use  of  ordinary  care  is,  in  such  a  case  as  this,  indis- 
pensable to  "the  maintenance  of  the  action.  C,  B.  &  Q.  R. 
li.  Co.  V.  Johnson,  Admr.,  103  111.  512-521. 

There  was  not,  as  is  alleged  in  the  declaration,  resting 
upon  the  defendant  a  duty  to  provide  stools  for  the  use  of 
customers. 

The  demurrer  of  the  defendant  to  the  evidence  should 
have  been  sustained. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 
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Wolf  k  Son^  Impleaded  witk  Strmhora  &  Co.^  t.  Shan- 

■OB  et  aL 

L  Chattel  Mortoages— £r<^ru/ iV>ii«  in  ^Rof A«r  S/o/e. — ^Where  mort- 
gaf^e»  of  chattels  are  executed  in  another  State,  the  rights  of  the  mort- 
ga^efn,  when  the  property  is  broagfat  into  this  State,  are  not  determined 
entirely  by  the  law  of  this  State :  on  the  contrary,  when  contracts  are 
made  in  another  State,  and  governed  by  the  law  of  that  State,  if  an 
enforcement  of  soch  laws  will  not  contraTene  oar  criminal  laws  or  sanc- 
tion Tice  or  immorality,  they  may  be  enforced  in  this  State. 

2.  Chattel  Mortgages — Execu t ion  in  Another  State — Application  of 
the  Law. — S.,  a  farmer  residing  in  Iowa,  being  indebted  to  W.,  of  that 
State,  gave  him  a  chattel  mortgage  upon  some  cattle.  Afterward  S.  agreed 
with  W.  that  he  would  ship  a  portion  of  the  cattle  in  the  name  of  W.  to 
R  Strahom  &  Co. ,  at  Chicago,  for  sale.  S.  attempted  to  ship  in  the  name 
of  W.,  but  in  order  to  get  a  pass  on  the  railroad  he  shipped  them  in  his 
own  name,  etc.  On  arriving  in  Chicago  he  told  Strahom  that  the  cattle 
belonged  to  W.,  and  signed  a  written  order  to  have  the  proceeds  credited 
to  W.  After  the  cattle  were  delivered  to  Strahom,  Shannon  &  Co.  sued 
out  an  attachment  against  S.  and  summ<»ied  Strahom  as  garnishee. 
Strahom  sold  the  cattle  as  belonging  to  S.  and  credited  the  amount  to  W. 
leas  sufficient  of  the  amount  to  await  the  event  of  the  attachment  suit. 
It  was  held  that  the  laws  of  Illinois  relating  to  chattel  mortgages  did  not 
apply;  that  S.  being  indebted  to  W.  had  a  right  to  place  the  cattle  in  the 
custody  of  Strahom  &  Co.  to  be  sold  for  the  benefit  of  W.,  and  having 
done  so.  informing  them  that  they  belonged  to  W.,  and  with  directions  to 
sell  them  and  credit  the  proceeds  to  W.,  Strahom,  by  receiving  the  cattle 
with  such  knowledge  and  directions,  became  bailee,  holding  the  cattle  for 
the  use  of  W. 

8.  Garnishee  Proceedinos— In  Attachment  Proceedings— Admis9Q>Qr 
ity  of  Judgment  Against  Principal  Debtors. — ^In  a  garnishee  proceeding 
after  judgment  has  been  obtained  against  the  principal  debtor  by  personal 
service,  it  is  proper  to  introduce  in  evidence  the  judgment,  but  not  proper 
to  read  the  record  of  it  to  the  jury,  as  it  tends  to  confuse  them  as  to  the 
issue  before  them.  The  original  debtor  having  been  personally  served 
and  a  judgment  rendered  against  him,  whether  there  was  a  judgment 
against  him  and  consequently  whether  the  court  had  jurisdiction  to  pro- 
ceed against  the  garnishees,  was  not  a  question  to  be  submitted  to  the 
jury;  but  the  court,  if  the  fact  was  disputed,  should  have  instructed  the 
jury  that  judgment  had  been  obtained  against  the  principal  debtor. 

4.  Evidence — Attachment— Conversation  Between  Original  Debtor 
and  Attaching  Creditors, — On  the  trial  of  the  issue  upon  the  petition  of 
an  intervening  claimant  in  attachment,  and  garnishee  proceedings,  it  is 
error  to  i)ermit  tlie  introduction  in  evidence  of  conversations  between 
the  original  debtor  and  the  attaching  creditors  had  in  the  absence  of  the 
intervening  petitioner. 


First  District — March  Term,  1893.        397 

Wolf  &  Son  V.  Shannon. 

6.  Instructions — Applicable  to  the  Case. — Instructions  should  be  ap- 
plicable to  the  case  in  which  they  are  given.  It  is  error  to  direct  in  them 
the  attention  of  the  jury  to  issues  not  involved  in  the  litigation. 

Memorandam. — ^Attachment  and  garnishee  proceedings.  Commenced 
August  5,  1889.  In  the  Superior  Court  of  Cook  County  ;  the  Hon.  Theo-. 
DORE  Brentano,  Judge,  presiding.  Petition  of  intervening  claimants  of 
the  fund  in  dispute ;  answer ;  trial  by '  jury ;  verdict  and  judgment 
against  interveners ;  appeal.  Heard  in  this  court  at  the  March  term, 
1893.    Reversed  and  remanded.    Opinion  filed  April  19,  1893. 

Statement  of  the  Case. 

This  is  a  garnishee  proceeding.  Suit  in  attachment  was 
commenced  by  George  W.  Shannon  et  al.  v.  Edwin  Strevell, 
to  recover  upon  a  promissory  note  of  $400.  The  Writ  was 
issued  August  5,  1889;  Eobert  Strahorn  &  Co.  were  sum, 
moned  as  garnishees.  On  September  4,  1889,  the  appellants, 
Aaron  Wolf  and  Charles  C.  Wolf,  filed  their  petition,  claim- 
ing the  moneys  in  the  hands  of  the  garnishees,  and  asking 
that  they  be  admitted  as  parties  to  the  suit.  The  plaintiffs 
recovered  judgment  by  default,  against  Edwin  Strevell,  on 
September  25,  1889,  for  $445.95.  The  appellants  were  ad- 
mitted as  parties  to  the  garnishee  proceeding.  The  issues 
were  tried  by  a  jury,  and  judgment  rendered  December  3, 
1892,  in  favor  of  the  plaintiffs,  and  from  this  judgment  the 
appellants  appeal. 

Appellants'  Brief,  Hotne,  Follansbee  &  O'Connor, 

Attorneys. 

Appellants  contended  that  an  attaching  creditor  can  ac- 
quire through  his  attachment  no  higher  or  better  rights  to 
the  property  or  assets  attached  than  the  defendant  had 
when  tlie  attachment  took  place,  unless  he  can  show  fraud 
or  collusion  by  which  his  rights  are  impaired.  Sheldon  v. 
Hinton,  6  Brad.  216;  Carr  v.  Waugh,  28  111.  418;  Hudson  v. 
McConnel,  12  111.  170. 

An  equitable  assignment  will  secure  the  property  against 
attachment,  though  no  notice  be  given  prior  to  the  attach- 
ment to  the  person  holding  the  property,  if  given  in  time 
to  enable  him  to  bring  it  to  the  attention  of  the  court  before 
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judgment  is  rendered  against  him  as  garnishee.  Much  more 
will  an  assignment  be  effectual,  where  notice  of  it  has  been 
given  to  the  garnishee.     Drake  on  Attachment,  Sec.  528. 

Where  a  consignee  received  stock  and  was  informed  at 
the  time  that  the  proceeds  were  to  be  placed  to  the  credit 
of  a  third  person,  this  was  an  instruction  practically  accom- 
panying the  delivery  of  the  stock,  and  that  in  such  case  the 
consignees  could  not  hold  the  proceeds  even  on  a  factor's 
lien.  Darlington  v.  Chamberlin,  20  Brad.  443;  Fisher  v. 
First  National  Bank  of  Shenandoah,  37  111.  App.  333. 

The  instructions  for  the  plaintiff  below  do  not  apply  to 
the  case. 

A  chattel  mortgage  is  a  creature  of  the  statute,  and  the 
law  of  Illinois  does  not  regulate  chattel  mortgages  in  Iowa. 
The  property  remained  in  the  hands  of  the  mortgagor  in 
Iowa,  not  in  Illinois.  If  this  was  not  fraudulent  in  Iowa 
the  instructions  are  wrong.  It  has  never  been  held  in  Iowa 
to  be  fraudulent  for  the  mortgagor  to  retain  possession  of 
chattel  property  after  the  maturity  of  the  indebtedness.  The 
statutes  of  the  two  States  are  entirely  different.  Our  stat- 
ute expressly  provides  that  a  chattel  mortgage  shall  be  good 
"  until  the  maturity  of  the  debt,  not  exceeding  two  years." 
Sec.  4,  Ch.  95,  R.  S.  111. 

The  statute  of  Iowa  provides,  "  no  sale  or  mortgage  of 
personal  propertj*^,  where  the  vendor  or  the  mortgagor  re- 
tains actual  possession  thereof,  is  valid  against  existing 
creditors  or  subsequent  purchasers  without  notice,  unless  a 
written  instrument  conveying  the  same  is  executed,  acknowl- 
edged like  conveyances  of  real  estate,  and  filed  for  record 
with  the  recorder  of  the  county  where  the  holder  of  the 
property  resides."    McClain's  Code  of  Iowa,  Sec.  3094. 

The  mere  retention  of  the  possession  by  the  mortgagor  is 
neither  per  se  fraudulent  or  a  badge  of  fraud  n  law.  Hughes 
V.  Cory,  20  Iowa,  399. 

Appellees'  Bkief,  Miller  &  Starr,  ArroRNEYs. 

Appellees  contended  that  the  transfer  of  personal  prop- 
erty situated  in  a  different  state  from  that  of  the  party's 
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domicile,  though  in  the  absence  of  local  rules,  governed  by  the 
liw  of  the  domicile  or  of  the  place  of  contract^  yet  when  local 
rules  exist  and  local  rights  are  aifected,  will  always  be  con- 
trolled by  the  local  rules.  Story,  Conflict  of  Laws,  8th  Ed., 
Sec.  383,  and  especially  387, 389,  390;  Lanfear  v.  Sumner,  17 
Mass.  110;  Lamb  v.  Durant,  12  Mass.  54;  Moore  v.  Bonnell, 
2  Brown  92;  Herrick  v.  King,  4  Green  (N.  J.)  80;  Bentley 
V.  Whittemore,  4  Green  (N.  J.)  462;  Oliver  v.  Townes,  14 
Martin,  93, 102;  Ramsay  v.  Stevenson,  5  Martin  23;  Fish  v. 
Chandler,  7  Martin  24. 

A  mortgagee  can  not  pursue  the  proceeds  of  the  sale  of 
mortgaged  property,  made  by  the  mortgagor,  as  against  third 
parties.  The  party  receiving  the  money  has  a  right  to  assume 
that  the  mortgagee  will  follow  the  cattle,  that  is,  the  res  to 
which  his  mortgage  applies,  and  not  the  money.  Jones, 
Chat.  Mort.,  3d  Ed.  464;  Burnett  v.  Gustafson,  64  la.  86. 

Opinion  of  the  Court,  Waterman,  J. 

Edwin  Strevell,  a  farmer,  residing  in  Albion,  Iowa,  being 
indebted  to  A.  Wolf  «fe  Son  of  that  State,  to  secure  them, 
gave  a  chattel  mortgage  for  $8,000  upon  certain  cattle  in 
Iowa. 

About  the  first  of  August,  1889,  Strevell  agreed  with  A. 
Wolf  &  Son  that  he  would  take  a  portion  of  the  cattle  and 
ship  them  in  the  name  of  Wolf  &  Son  to  R.  Strahorn  &  Co. 
at  Chicago,  for  sale. 

August  4th  Strevell  took  the  cattle  to  the  railroad  station, 
told  the  agent  they  were  the  property  of  Wolf  &  Son,  and 
were  to  be  shipped  in  their  name. 

The  agent  declined  to  issue  a  shipper  s  pass  to  any  one  save 
the  parties  in  whose  name  the  cattle  were  shipped;  and  to 
obtain  such  passes,  Strevell,  without  communicating  with 
Wolf  &  Son,  shipped  two  cars  of  the  cattle  in  his  own  name 
and  one  car  in  the  name  of  a  Mr.  Bailey,  who  accompanied 
him  to  Chicago. , 

Strevell  and  Bailey  arrived  in  Chicago  on  the  morning  of 
August  5th,  and  went  immediately  to  the  place  of  business  of 
Strahorn  &  Co.,  where,  at  about  9  a.  m.,  they  informed  Mr. 
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Prescott,  the  bookkeeper  for  Strahorn  &  Co.,  that  the  cattle 
belonged  to  A.  Wolf  &  Son,  and  told  him  that  the  proceeds 
were  to  be  credited  toWolf  &  Son.  Strevell  also  gave  to  the 
bookkeeper  a  written  order  from  Wolf  &  Son,  stating  where 
the  proceeds  of  the  cattle  were  to  be  deposited,  and  Strevell 
and  Bailey  also  signed  a  written  order,  directing  that  the 
proceeds  be  paid  to  Wolf  &  Son. 

Appellees,  Shannon  &  Co.,  in  the  forenoon  of  August  5th, 
sued  out  an  attachment  against  Strevell,  who  was  indebted 
to  them,  summoning  Strahorn  &  Co.  as  garnishees;  the  at- 
tachment writ  was  delivered  to  the  sheriff  at  10:30.  Some 
time  in  that  forenoon  this  writ  was  served  on  Jesse  Sher- 
wood, a  member  of  the  firm  of  Strahorn  &  Co.,  and  he 
Sherwood,  was  personally  informed  at  the  same  time  that  the 
proceeds  of  the  cattle  were  to  be  sent  to  Wolf  &  Son. 

The  cattle,  being  shipped  in  the  names  of  Strevell  and 
Bailey,  were  sold  by  Strahorn  &  Co.  as  belonging  to  Strevell. 
The  net  proceeds  of  the  cattle  were  $2,711.69;  of  this  sum 
Strahorn  &  Co.  paid  to  Wolf  &  Son  $2,161.69,  retaining  the 
sum  of  $550,  to  await  the  result  of  the  attachment  proceed- 
ings. Judgment  for  $445.95  was  obtained  by  appellees 
against  Strevell.  Upon  the  trial  of  the  attachment  issue, 
the  court  gave  the  following  instructions  to  the  jury : 

1.  "  The  court  instructs  you,  gentlemen  of  the  jury,  that 
for  a  person  claiming  goods  or  cattle  under  a  chattel  mort- 
gage, to  pennit  them  to  remain  in  the  hands  of  the  mort- 
gage debtor,  after  the  mortgage  debt  becomes  due,  is  a  fraud 
in  the  eye  of  the  law  upon  the  creditors  of  the  mortgage 
debtor,  and  will  render  the  property  liable  to  be  taken  as 
that  of  the  debtor  by  his  creditors.  And  if  you  believe 
from  the  evidence  in  this  case  that  the  intervening  creditor, 
Wolf,  permitted  the  cattle  in  question  to  remain  in  the  hands 
of  Strevell,  the  mortgage  debtor,  for  several  months  after 
the  mortgage  debt  became  due,  and  that  Strevell  dealt  with 
them  as  his  own,  then  they  are  liable  to  be  taken  as  his  own 
by  his  other  creditors;  and  if  you  find  from  the  evidence 
that  Strevell  so  dealt  with  the  cattle,  and  that  the  plaintiffs, 
Shannon  &  Co.^  here  garnisheed  the  proceeds  of  cattle  so 
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dealt  with  by  Strevell  in  the  hands  of  his  consignee,  then  if 
you  so  find  all  these  circumstances  from  the  evidence,  you 
must  find  the  issue  for  the  plaintiflf." 

2.  "  The  court  instructs  you,  gentlemen  of  the  jury,  that 
it  is  a  fraud  for  a  mortgage  creditor  to  permit  his  mortgage 
debtor  to  deal  with  the  mortgaged  cattle  as  his  own,  and 
sell  and  dispose  of  them;  and  by  so  permitting  the  mort- 
gage debtor  to  sell  and  dispose  of  them,  the  mortgage 
creditor  loses  the  right  to  control  the  property,  or  its  pro- 
ceeds; and  if  you  find  from  the  evidence  that  the  mortgage 
creditor,  Wolf,  thereby  was  guilty  of  fraud,  which  subjects 
the  cattle  and  proceeds  of  such  sale  to  the  claims  of  Stre- 
vell's  creditors;  and  if  you  find  that  the  plaintiffs.  Shannon 
&  Co.,  being  creditors  of  Strevell,  attached  the  proceeds  of 
such  sale,  you  must  find  the  issue  for  the  plaintiff." 

3.  "  The  court  instructs  you  that  by  the  law  of  Illinois, 
in  order  to  make  good  his  claim  under  a  chattel  mortgage, 
the  person  seeking  to  enforce  the  same  must  proceed  with 
diligence,  to  seize  the  property  and  subject  it  to  his  claim, 
within  a  reasonable  time  after  the  same  becomes  due;  and  a 
failure  to  exercise  such  diligence  by  the  mortgagee,  is  a 
waiver  of  his  rights  under  the  mortgage  as  against  the 
attaching  creditors  of  the  debtor.  And  the  court  further 
instructs  you,  that  if  you  believe  from  the  evidence  that  the 
mortgagees.  Wolf,  for  an  unreasonable  length  of  time  after 
the  mortgage  became  due,  failed  to  seize  and  subject  the 
property  to  his  lien  (and  what  is  an  unreasonable  delay,  is 
for  you  to  say  from  the  evidence),  such  delay  would  be  a 
waiver  of  the  mortgagee's  rights  under  the  mortgage  as 
against  the  attaching  plaintiff  and  if  you  so  find  from  the 
evidence,  then  the  issues  are  for  the  plaintiffs." 

There  was  a  verdict  and  judgment  for  appellees,  from 
which  judgment  Wolf  &  Son  prosecute  this  appeal. 

The  principal  objection  to  these  instructions  is,  that,  not 
being  applicable  to  this  case,  they  directed  the  attention  of 
the  jury  to  issues  not  involved  in  this  litigation. 

Wolf  &  Son's  claim  to  the  proceeds  of  these  cattle  is  not 
dependent  upon  the  fact  that  they  had  a  chattel  mortgage 
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thereon.  Their  right  to  such  proceeds  can  not,  therefore, 
be  lost  because  they  failed  to  exercise  the  diligence  required 
by  the  laws  of  this  State,  of  mortgagees  of  chattels. 

Where  chattel  mortgages  of  chattels  are  executed  in 
another  State,  the  rights  of  the  mortgagees,  when  the  prop- 
erty is  brought  into  this  State,  are  not  detennined  entirely 
by  the  law  of  this  State;  on  the  contrary,  when  contracts 
are  made  in  another  State,  and  hence  are  governed  by  the 
law  of  that  State,  if  an  enforcement  of  the  laws  of  such  for- 
eign State  will  not  contravene  our  criminal  laws,  or  sanction 
vice  or  immorality,  such  laws  may  be  enforced  in  this  State. 
Mumf ord  v.  Canty,  50  111.  370;  M.  C.  Ry.  Co.  v.  The  Chicago, 
M.  ife  Lake  Shore  Ry.  Co.,  1  Brad.  399-410;  Clough  v.  Kyne, 
40  111.  App.  234. 

The  question  of  within  what  time  Wolf  &  Son  were,  under 
their  chattel  mortgage,  bound  as  against  creditors  of  Stre- 
vell  to  take  possession  of  the  cattle,  does  not,  as  before  said, 
arise  in  this  case,  because  Wolf  &  Son  are  not  compelled  to 
claim  under  their  mortgage.  If  they  were,  had  the  laws  of 
Iowa  been  introduced  in  evidence,  they  might  have  had  an 
important  bearing  upon  such  question.  Treating,  therefore, 
Strevell  as  the  absolute  owner  of  these  cattle  when  they 
were  shipped,  what  are  the  rights  of  the  parties  to  this  suit? 
Being  indebted  to  Wolf  &  Son,  Strevell  had  a  right  to  place 
these  cattle  in  the  custody  of  Strahom  &  Co.,  to  be  sold  for 
the  benefit  of  Wolf  &  Son;  this,  so  soon  as  he  arrived  in 
Chicago,  he  did;  thereby  Strahom  &  Co.,  by  receiving  the 
cattle  with  such  knowledge  and  direction,  became  bailees, 
holding  the  cattle  for  the  use  of  Wolf  &  Son.  Jones  on 
Liens,  Sees.  69,  60,  61. 

Not  only  was  it  the  right  of  Strevell  to  do  as  he  did,  but 
as'an  honorable  man,  he  could  not  have  done  otherwise;  he 
had  obtained  the  cattle  for  shipment  by  Wolfs  consent,  had 
agreed  with  him  that  they  should  be  shipped  in  his.  Wolfs 
name,  and  sold  for  his,  Wolfs  benefit;  the  beneficial  owner- 
ship of  the  cattle  was  in  Wolf  &  Son,  and  it  was  in  the  high- 
est degree  right  and  proper  that  Strevell  should  fulfill  his 
promise. 
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It  is  immaterial  that  Sherwood,  of  Strahorn  &  Co.,  sold 
the  cattle  as  Strevell's,  or  if  he,  Sherwood,  did  not  learn  of 
the  direction  to  pay  the  proceeds  to  Wolf  &  Son,  until  at 
the  same  time  he  was  served  with  the  attachment  suit. 

The  bookkeeper  received  the  consignment,  and  with  it  the 
information  that  the  cattle  belonged  to  Wolf  &  Son;  and 
also  an  order  from  Strevell  and  Bailey  to  pay  the  proceeds 
to  Wolf  &  Son;  to  receiving  the  cattle  under  such  order,  no 
objection  was  made;  thenceforth  the  cattle  were  in  the  cus- 
tody of  Strahorn  &  Co.  for  the  use  of  Wolf  &  Son.  Stre- 
velFs  control  over  them  or  their  proceeds  was  gone.  Jones 
on  Liens,  Sec.  61;  McCausland  v.  Wheeler  Bank,  43  111.  App. 
381;  Hall  v.  Bank,  133  III.  386. 

If,  after  giving  this  information  and  making  this  order, 
Strevell  had  changed  his  mind  and  directed  the  proceeds  to 
be  paid  to  appellees,  Strahorn  &  Co.  would  not  thereby  have 
been  released  from  their  obligation  to  pay  to  Wolf  &  Son  in 
accordance  with  the  notice  of  ownership  and  direction  pre- 
viously given.  Morton  v.  Naylor,  1  Hill,  583;  Israel  v. 
Douglass,  1  H.  Black,  239-242;  Lowery  v.  Steward,  25  K 
Y,  239;  Jones  on  Liens,  Sec.  60. 

The  question  presented  in  this  case  is  not  what  the  rights 
of  appellees  would  have  been  had  they  attached  these  cattle 
when  they  were  in  the  custody  of  Strevell,  but  what  they 
are;  the  attachment  writ  not  having  been  issued  until  the 
cattle  were  in  the  possession  of  Strahorn  &  Co.  under  notice 
that  they  belonged  to  Wolf  &  Son,  and  with  orders  from 
the  consignor  to  sell  and  pay  the  proceeds  to  Wolf  &  Son. 

Appellees  introduced  in  evidence  the  judgment  obtained 
by  them  against  Strevell;  this  was  proper,  but  counsel  then, 
against  the  objection  of  appellants,  proceeded  to  read  the 
record  of  the  same  to  the  jury;  this  should  not  have  been 
permitted;  thereby  not  only  was  valuable  time  of  the  court 
wasted,  but  such  reading  tended  to  confuse  the  jury  as  to 
the  issue  before  them.  Strevell  had  been  personally  served 
and  a  judgment  had  been  rendered  against  him;  whether 
there  was  a  judgment  against  him  and  consequently  whether 
the  court  had  jurisdiction  to  proceed  against  the  garnishees 
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was  not  a  question  to  be  submitted  to  the  jury,  but  tlie 
court,  if  such  facts  had  been  disputed,  should  have  instructed 
the  jury  that  judgment  had  been  obtained  against  Strevell, 
and  that  the  court  had  jurisdiction  to  proceed  against  the 
garnishees. 

Nor  should  conversations  between  Strevell  and  appellees 
or  their  agents,  had  in  the  absence  of  appellants,  have  been 
permitted  to  be  given  in  evidence. 

Whether  at  some  previous  time  Strevell  had  promised  to 
ship  these  or  other  cattle  to  appellees,  or  had  promised  to 
pay  his  note  to  them,  was  immaterial. 

Appellees  acquired  neither  interest  in,  nor  right  to  these 
cattle  or  their  proceeds,  because  of  any  conversation  by 
them  had  with  Strevell  before  their  shipment ;  they  had  in 
September,  1889,  obtained  judgment  against  him  upon  his 
note,  and  this  having  been  had,  upon  what  theory  the  court 
admitted  evidence  of  the  promise  of  Strevell,  made  in  May 
of  that  year,  to  pay  such  note,  it  is  difficult  to  understand. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


Funk  et  al.  v.  Mills. 


1.  Practice— -4ppeZtofe  Court—Motion  for  a  New  Trial— Exceptions, 
— ^Where  a  bill  of  exceptions  fails  to  show  that  a  motion  for  a  new  trial 
was  made,  or  that  any  exception  to  the  amount  of  the  finding  was  taken ^ 
the  amount  of  the  finding  can  not  be  questioned  for  the  first  time  in  the 
Appellate  Court. 

Memorandnu. — ^Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Scire  facias  to  make 
parties  to  a  judgment;  plea,  general  issue;  finding  for  plaintiff;  defend- 
ant appeals.  Heard  in  this  court  at  the  March  term,  1893,  and  affirmed. 
Opinion  filed  May  24,  1893. 

The  opinion  states  the  case. 

Eemy  &  Mann,  attorneys  for  appellants. 

% 
Aldbioh,  Patne  &  Defbees^  attorneys  for  appellee. 
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Appellants  made  their  promissory  note,  payable  to  the 
order  of  appellee ;  John  B.  and  William  H.  Vesey  signed 
the  same  as  sureties.  Suit  was  brought  thereon,  and  the 
Yeseys  only,  having  been  served  with  process,  judgment 
was  obtained  against  them  for  $1,131.17.  Thereupon  a 
scire  facias  was  issued  to  appellants,  requiring  them  to 
show  cause  why  they  should  not  be  made  parties  to  the 
judgment;  this  having  been  served,  they  appeared  and  filed 
a  plea  of  the  general  issue. 

January  23,  1893,  the  matter  coming  on  for  hearing,  a 
jury  being  waived,  the  court  found  the  issues  for  appellee 
and  ordered  that  appellants  be  made  parties  to  the  said 
judgment  against  William  H.  and  John  B.  Vesey  for  the 
sum  of  $1,131.17. 

It  is  urged  that  the  judgment  is  for  too  great  a  sura,  it 
being  in  part  made  up  bj^  the  allowance  of  $100  ^  attorney's 
fees ;  the  note  providing  for  the  allowance  of  reasonable 
attorney's  fees,  and  no  evidence  as  to  what  was  such  fee 
having  been  heard. 

The  bill  of  exceptions  fails  to  show  that  a  motion  for  a 
new  trial  was  made,  or  that  any  exception  to  the  amount  of 
the  finding  was  taken.- 

A  general  exception  only  was  taken,  viz :  "  to  the  finding, 
order  and  judgment  of  the  court."  The  attention  of  the 
court  not  having  been  called  to  the  alleged  error  in  the 
amount  of  its  finding,  by  motion  for  a  new  trial  or  other- 
wise, so  that  it  might  correct  the  same,  it  is  too  late  to  urge 
such  objections  here.  Jones  v.  Jones,  71  111.  562 ;  Leyen- 
berger  v.  Paul,  25  111.  App.  480 ;  Memony  v.  Niepert,  33  111. 
App.  131 ;  Oberman  Brewing  Co.  v.  Ohlerking,  38  111.  App. 
25 ;  Boyle  v.  Levings,  28  111.  316 ;  Gill  v.  The  People,  42  111. 
323;  Bills  V.  Stanton,  69  111.  51;  Eeichwald  v.  Gay  lord,  73 
111.  603 ;  Ottawa  O.  &  F.  K.  V.  E.  E.  Co.  v.  McMath,  91  111. 
104 ;  Gould  v.  Howe,  127  111.  251 ;  Eoblin  v.  Yaggy,  35  lU. 
App.  537 ;  Eichey  v.  Dunham,  50  111.  App.  246. 

The  judgment  of  the  Superior  Court  is  affirmed. 
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Original  Tienna  Bakery^  Coffee  and  Natatorinm  Co.  et  al. 

y.  Heissler  et  al, 

1.  Receivers— Jbr  Whai  Purpose  Appointed, — CoortB  do  not  ai^x>int 
receiverB  as  a  punishment  for  pmn  dereliction;  nor  because  of  past  dangers. 
They  are  appointed  because  of  present  conditions  and  well  founded 
apprehensions  as  to  the  future.  Tliey  are  appointed  to  protect  and  pre- 
serve the  property  under  consideration. 

2.  Receivers— If /len  One  Will  Not  he  Appointed. — Past  conduct  and 
past  conditions  may  be  taken  into  consideration  in  determining  what  the 
present  situation  is  and  the  future  wiU  be,  but  a  receiver  will  not  be 
appointed  because  of  things  done  or  attempted  at  a  past  time,  when  the 
present  situation  and  the  prospects  for  the  future  are  not  such  as  to  war- 
rant taking  the  control  of  the  property  out  of  the  hands  of  its  owners. 

8.  Receivers— To/^in^  Property  out  of  the  Possession  of  a  Corpora- 
tion,— Courts  proceed  with  caution  in  the  appointment  of  receivers  to 
take  the  property  of  a  corporation  out  of  the  control  of  its  officers,  and  are 
much  more  readily  moved  to  restrain  the  doing  of  improper  acts  and  com- 
pel the  recognition  of  undoubted  rights. 

4.  Receivers — For  a  Solvent  Corporation. — In  passing  upon  the 
question  of  the  appointment  of  a  receiver  for  a  solvent,  prosperous  and 
actually  going  corporation,  the  circumstances  to  justify  such  appoint- 
ment must  be  extraordinary,  and  something  more  must  be  shown  than 
past  misconduct  and  a  mere  apprehension,  baaed  thereon,  of  future  mis- 
doing. 

5.  Stockholders — Right  to  Examine  Books, — Parties  are  entitled  at 
all  reasonable  times  and  in  a  reasonable  manner  to  inspect  the  books  of 
a  company  in  which  they  are  stockholders,  but  if  by  it  denied,  such 
denial  will  not  afford  a  sufficient  reason  for  the  appointment  of  a  receiver. 
By  other  and  appropriate  orders  the  court  will,  if  need  be,  in  an  appro- 
priate proceeding,  enforce  such  right. 

Memorandmn. — ^In  chancery.  In  the  Circuit  Court  of  Cook  County. 
Appeal  from  an  order  appointing  a  receiver.  Heard  in  this  court  at  the 
March  term,  A.  D.  1893.  Reversed  and  remanded  with  directions. 
Opinion  aied  September  8, 1893. 

The  opinion  states  the  case. 

A.  H.  LoEB,  appellants'  attorney. 

Reubens  &  Mott,  appellees'  attorneys. 

Opinion  of  the  Cottrt,  W  aterman,  J. 

This  case  is  an  appeal  from  an  order  appointing  a  re- 


First  District— March  Term,  1893.       407 

Vienna  Bakery  Co.  v.  Heissler. 

ceiver  for  the  appellant  company.  The  bill  under  which 
such  order  was  niade,  set  forth  that  the  complainants  were 
owners  of  100  shares  of  the  stock  of  the  Vienna  Bakerv  Com- 
pany,  for  which  they  had  paid  the  par  value  thereof,  viz., 
ten  thousand  dollars;  that  William  Loeb,  the  president  of 
said  company,  has  caused  and  is  causing  ^se  entries  to  be 
made  in  the  books  of  account  of  said  company  of  the 
amount  of  cash  received,  and  has  caused  to  be  entered  and 
is  daily  causing  to  be  entered  a  less  amount  of  cash  as  hav- 
ing been  received  than  is  actually  received,  and  has  taken 
and  is  taking  the  difference  himself,  without  entering  any 
account  or  memorandum  thereof  on  the  books  of  account  of 
said  company;  that  the  money  so  abstracted  and  not  entered 
upon  the  books  of  said  company  amounts  to  from  four  to 
five  hundred  dollars  daily;  that  the  said  company  is  doing 
a  lucrative  and  profitable  business,  and  that  the  books  of 
said  company  will  so  show  if  all  the  money  received  by  said 
company  were  properly  entered  upon  the  books  of  account 
thereof;  but  that  by  reason  of  the  abstracting  of  money  or 
for  other  reasons,  which  orators  have  been  unable  to  ascer- 
tain, numerous  debts  due  and  payable  from  said  company 
are  left  unpaid,  and  especially  debts  due  and  owing  to  the 
contractors  and  builders  who  erected  the  building  of  said 
company  at  the  World's  Fair,  and  said  company  is  threat- 
ened with  suits  and  the  possible  winding  up  of  its  affairs  by 
reason  of  such  non-payment;  that  upon  application  duly 
made  the  said  company  has  refused  and  does  refuse  the  com- 
plainants an  opportunity  to  examine  the  books  thereof;  that 
said  Original  Bakery,  Coffee  and  Natatorium  Company  of 
Chicago  was  organized  for  the  express  purpose  of  conduct- 
ing a  cafe  or  restaurant  and  place  of  amusement  on  the 
Midway  Plaisance  at  the  World's  Columbian  Exposition, 
and  that  it  has  no  other  business  whatsoever;  that  in  order 
to  locate  and  establish  its  plant  on  said  Midway  Plaisance  a 
contract  was  entered  into  between  the  World's  Columbian 
Exposition  and  the  party  procuring  the  concession,  whereby 
there  should  be  paid  to  the  World's  Columbian  Exposition 
tvventy-fi  ve  per  cent  of  the  receipts  from  the  restaurant  busi- 
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ness,  and  that  said  Original  Vienna  Bakery,  Coffee  and  Nat- 
atoriurn, Company  in  obtaining  an  assignment  to  it  of  said 
commission  undertook  to  make  the  payments  to  the  World's 
Columbian  Exposition  specified  and  required  in  the  con- 
tract granting  said  concession — that  in  case  of  the  violation 
of  the  terms  of  said  contract  the  World's  Columbian  Ex- 
position has  the  power  to  withdraw  said  concession,  and  abso- 
lutely prevent  and  prohibit  the  holder  thereof  from  longer 
enjoying  any  rights  and  privileges  therein  and  thereby 
conferred,  and  said  World's  Columbian  Exposition  could 
compel  the  said  Vienna  Bakery,  Coffee  and  Natatorium  Com- 
pany to  close  up  its  said  place  of  business  on  Midway  Plair 
sance  and  absolutely  prevent  it  from  continuing  in  that  or 
any  other  business  within  the  inclosure  o»f  said  World's 
Fair. 

That  said  Original  Vienna  Bakery,  Coffee  and  Natatorium 
Company  has  invested  large  sums  of  money  in  the  erection 
of  its  said  building  and  plant  on  said  Midway  Plaisance, 
and  that  its  only  hope  of  being  able  to  pay  for  the  said 
building  and  plant  and  make  any  return  upon  the  capital 
invested  therein  lies  in  its  being  permitted  to  continue  its 
said  business  under  the  said  concession  until  the  closing  of 
the  World's  Columbian  Exposition;  and  that  in  case  it  should 
violate  the  contract  granting  said  concession,  and  the 
World's  Columbian  Exposition  should  act  upon  such  viola- 
tion in  accordance  with  its  rights  and  powers,  great  loss  and 
damage  would  result  to  all  the  stockholders  of  said  Orig- 
inal Vienna  Bakery,  Coffee  and  Natatorium  Company;  that 
said  plant  of  said  company  so  erected  as  aforesaid  on  Mid- 
way Plaisance,  would  be  and  is  of  no  value  to  said  com- 
pany in  case  it  should  not  be  permitted  to  conduct  its  said 
business  there;  that  said  World's  Columbian  Exposition 
Company,  in  order  to  protect  its  interests  in  the  receipts  of 
said  Bakery,  Coft'ee  and  Natatorium  Company,  established  a 
system  whereby  checks  to  be  used  in  said  restaurant  were 
sold  to  the  waiters  in  said  restaurant  by  a  cashier  located  in 
said  restaurant  by  said  World's  Columbian  Exposition  Com- 
pany; that  said  Loeb,  the  president  of  said  Bakery,  Coffee 
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and  Natatorium  Company,  soon  after  the  opening  of  said 
restaurant  devised  a  scheme  whereby  all  the  checks  so 
turned  over  by  the  waiters  for  deposit  in  said  box  were  not 
so  deposited,  but  that  the  same  were  again  sold  by  the 
cashier  of  the  Bakery,  Coffee  and  Natatorium  Company  to 
the  waiters;  that  by  this  means  checks  were  used  a  number 
of  times,  and  the  World's  Columbian  Exposition  Company 
were  defrauded  of  the  amount  represented  by  the  face  value 
of  said  checks  upon  every  successive  use  thereof;  and  that 
the  cash  received  bv  said  Bakerv,  Coffee  and  Natatorium 
Company,  represented  by  such  successive  use  of  said  checks, 
has  not  been  and  is  not  entered  upon  the  books  of  account 
of  said  company,  but  that  the  same  has  been  and  is  abstracted 
by  the  said  Loeb;  that  in  case  the  World's  Columbian  Ex- 
position shall  discover  the  fraud  perpetrated  upon  it  by  the 
oflScers  and  directors  of  the  said  Original  Vienna  Bakery, 
Coflfee  and  Natatorium  Company,  it  will  be  within  the 
power  of  said  exposition  company  to  absolutely  close  up  the 
said  Bakery,  Coffee  and  Natatorium  Company's  business  on 
said  Midway  Plaisance,  and  prevent  said  company  from 
hereafter  doing  or  transacting  any  business  of  any  kind 
whatever  thereat;  that  the  building  and  plant  of  said  com- 
pany will  be  absolutely  worthless,  and  a  total  loss  to  said 
company  and  its  stockholders  in  case  said  company  shall  not 
be  permitted  to  continue  conducting  said  business,  and  that 
the  amount  invested  by  orators  and  the  entire  profits  of  said 
enterprise,  are  being  jeopardized  daily  by  the  action  of  said 
Loeb  and  his  associates,  as  officers  and  directors  of  said 
Bakery,  Coffee  and  Natatorium  Company;  that  orators  will 
sustain  a  total  loss  on  account  thereof,  in  case  said  Loeb  and 
directors  be  permitted  to  continue  abstracting  money  in  the 
manner  hereinbefore  set  forth  and  violating  said  contract 
for  the  concession  to  conduct  said  cafe  and  restaurant  on  the 
World's  Fair  grounds  as  aforesaid;  that  orators  believe  that 
the  only  way  in  which  their  interests  and  the  interests  of 
the  other  stockholders  of  said  Bakery,  Coffee  and  Natato- 
rium  Company  can  be  protected  and  secured  is  bj'-  the  ap- 
pointment of  a  receiver  to  take  charge  of  said  business,  and 
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either  continue  the  same  or  wind  the  same  up  under  the 
direction  of  this  court,  as  to  the  court  may  seem  for  the 
best  interests  of  all  parties  concerned. 

The  bill  was  afterward  amended  by  adding  thereto  the 
allegation  that  the  five  directors  of  the  company  control  a 
majority  of  its  stock;  that  three  of  them  have  known  of  the 
said  conduct  of  Wm.  Loeb  for  a  long  time;  that  a  fourth 
director  has  recently  been  informed  thereof;  that  no  steps 
have  been  taken  in  respect  thereto,  but  at  a  meeting  of  the 
directors  called  upon  information  had  of  the  intended  filing 
of  complainants'  bill,  it  was  decided  to  take  no  action  in 
respect  to  the  matter;  that  complainants  can  not  obtain  any 
relief  at  the  hands  of  the  directors  of  said  company,  they 
having  sanctioned  the  refusal  to  permit  complainants  to  ex- 
amine the  books  of  the  company,  and  refused  to  order  an 
investigation  of  the  charges  made  by  complainants,  and  that 
said  directors  are  not  the  proper  parties  with  whom  to 
leave  the  management  of  the  business  of  said  company. 

Affidavits  in  support  of  the  allegations  of  the  bill,  made 
by  certain  former  employes  of  the  company,  and  by  others, 
were  read  to  the  court  upon  the  hearing  of  the  motion  for 
the  appointment  of  a  receiver. 

The  bill  was  answered  by  the  defendants  thereto,  the 
Bakery  Company,  William  Loeb  and  S.  D.  Wyatt.  These 
answers,  under  oath,  deny  that  Loeb  or  any  other  officer 
"  have  "  entered  or  caused  to  be  entered  or  are  now  causing 
daily  to  be  entered  a  less  amount  of  cash  as  having  been  re- 
ceived than  is  actually  received,  and  also  deny  that  Loeb  or 
anv  other  officer  "  have  "  taken  or  are  now  takino^  the  dif- 
ference  himself  or  themselves,  or  without  entering  any 
account  or  memorandum  thereof  on  the  books  of  account 
of  the  company,  and  generally  deny  the  material  allega- 
tions of  improper  conduct  on  the  part  of  Loeb  and  other  of- 
ficers of  the  company,  and  also  deny  that  there  is  any  danger 
of  a  declaration  of  forfeiture  of  its  concession  from  the  ex- 
position company,  and  deny  that  the  Bakery  Company  has 
pressing  debts  or  is  threatened  with  suits  by  creditors. 

It  is  urged  that  these  answers  are  not  sufficiently  explicit; 
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that  after  the  original  bill  was  filed  the  defendants  caused  a 
pencil  memorandum  to  be  made  upon  the  books  of  the  com- 
pany, showing  that  $28,000  had  been  received  by  the  com- 
pany, of  which  no  entry  had  previously  been  made  upon  its 
books,  and  that  the  answers  relate  to  the  time  when  this 
was  done. 

The  bookkeeper  of  the  company  made  affidavit  that  after 
the  filing  of  complainants'  bill,  such  pencil  entries  were  made 
of  cash  received  and  not  before  entered. 

The  answers  may  be  open  to  some  criticism;  they  do  not 
specifically  answer  all  the  details  of  the  alleged  fraudulent 
transactions  as  set  forth  in  the  affidavits  filed  in  support  of 
the  application  for  a  receiver;  these  affidavits  are  said  by 
counsel  for  appellees  to  have  been  filed  six  days  prior  to  the 
filing  of  the  answers.  It  does  not  appear  that  the  defend- 
ants were  aware  at  the  time  their  answers  were  filed  that 
any  such  affidavits  had  been  filed  by  the  complainants; 
while  the  record  fails  to  show  that  anv  of  the  affidavits  were 
ever  filed,  they  appear  to.  have  been'  read  to  and  considered 
by  the  court  below. 

The  defendants  read  affidavits  showing  that  subsequent 
to  the  filing  of  the  bill  a  meeting  of  stockholders  of  the 
company  was  held,  at  which  $174,000  out  of  the  entire 
$200,000  of  the  stock  was  represented. 

At  this  meeting  Messrs.  G.  Emmel,  W.  E.  Pavey  and  M. 
Fichtenberg  were  appointed  a  committee  to  investigate  the 
charges  made  by  the  complainants  and  to  examine  the  books 
and  financial  condition  of  the  company,  whereupon  the  meet- 
ing adjourned  to  the  next  day;  that  the  next  day  this  com- 
mittee reported  to  the  adjourned  meeting;  whereupon,  upon 
motion  of  Mr.  J.  Woolner,  it  was  unanimously 

Jiesolved,  that  the  stockholders  present  at  this  meeting 
hereby  express  our  belief  that  the  entire  receipts  of  this 
company,  since  it  commenced  business,  as  shown  by  the 
books  of  the  company,  have  been  duly  and  properly  ac- 
counted for  by  the  officers  and  directors  of  this  company. 
Be  it  further 

Besolvedy  that  the  stockholders  present  willingly  express 
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confidence  in  the  management  and  directory  of  the  com- 
pany." 

Neither  of  the  oificers  of  said  meeting,  and  none  of  the 
committee  appointed  by  it,  were  officers  or  directors  of  the 
Bakery  Company,  nor  was  the  mover  of  the  resolutions  there 
adopted,  nor  does  it  appear  that  any  of  them  were  in  any 
way  under  the  control  of  any  of  such  officers  or  directors. 

Whatever  view  may  be  taken  of  the  conduct  of  the  presi- 
dent and  directors  of  the  Bakery  Company  prior  to  the  filing 
of  appellees'  bill,  whether  the  president  did  or  did  rot,  for 
the  purpose  of  defrauding  the  Exposition  Com]  any,  or  for  any 
other  purpose,  intentionally  fail  to  have  entered  upon  the 
books  of  the  Bakery  Company,  cash  receipts  to  the  amount  of 
$28,000.  There  is  no  sufficient  reason  for  thinking  that  at 
the  time  the  order  appointing  a  receiver  was  made  any  cash 
received  had  not  then  been  entered,  or  that  the  books  of  the 
company  did  not  then  show  its  true  condition,  nor  was  there 
any  sufficient  reason  for  apprehending  that  the  right  to 
carry  on  its  business  within  the  Exposition  grounds  would  be 
taken  away,  or  that  thereafter  true  and  full  accounts  of  all 
its  transactions  would  not  be  kept,  or  was  in  danger  of  being 
defrauded  by  its  officers  or  closed  up  by  suits  of  creditors 
against  it. 

Courts  do  not  appoint  receivers  as  a  punishment  for  past 
dereliction,  nor  because  of  past  dangers.  Receivers  are 
appointed  because  of  present  conditions  and  well  founded 
apprehensions  as  to  the  future. 

Past  conduct  and  past  conditions  may  be  taken  into  con- 
sideration in  determining  what  the  present  situation  is  and 
the  future  will  be,  but  a  receiver  will  not  be  appointed  be- 
cause of  things  done  or  attempted  at  a  past  time,  when  the 
present  situation  and  the  prosj^ects  for  the  future  are  not 
such  as  to  warrant  taking  the  control  of  the  property  out  of 
the  hands  of  its  owners.  Kean  v.  Colt,  1  Halst.  Let.  365; 
Beecher  v.  Bininger,  1  Blatchf.  170;  High  on  Receivers, 
Sec.  11;  Bank  v.  Gage,  79  111.  207. 

Receivers  are  appointed  to  protect  and  preserve  the 
property  under  consideration.  High  on  Receivers,  Sees.  1, 
3,  5,  6,  11;  Baker  v.  Admr.  of  Backus,  32  111.  79. 
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Courts  proceed  with  extreme  caution  in  the  appointment 
of  receivers  to  take  the  property  of  a  corporation  out  of 
the  control  of  its  officers,  and  are  much  more  readily  moved 
too,  by  proper  orders,  restrain  the  doing  of  improper  acts 
and  compel  the  recognition  of  undoubted  rights.  High  on 
Eeceivers,  Sec.  2S9;  Oakley  v.  Paterson  Bank,  1  Green's  Ch. 
173;  Beach  on  Private  Corporations,  Vol.  2,  Sec.  910;  Spell- 
ing on  Private  Corporations,  Sec.  852;  Morawetz  on  Pri- 
vate Corporations,  Sec.  281;  Hyde  Park  Gas  Co.  v.  Kerber, 
5  Brad.  132. 

"We  do  not  mean  to  hold  that  in  no  case  will  a  receiver 
be  appointed  for  a  solvent,  prosperous  and  actually  going 
corporation,  but  the  circumstances  to  justify  such  appoint- 
ment must  be  extraordinary,  and  something  more  must  be 
shown  than  past  misconduct  and  a  mere  apprehension, 
based  thereon,  of  future  misdoing.  Waterbury  v.  M.  U. 
Ex.  Co.,  50  Barb.  (N.  Y.)  157. 

None  of  the  officers  or  directors  of  this  company  are 
shown  to  be  insolvent,  and  while  it  is  true  that  api)ellees 
ought  not  and  can  not  be  made  to  participate  in  a  fraud  , 
upon  the  Exposition  Company,  we  see  no  reason  for  think- 
ing that  whatever  may  have  been  contemplated  in  the  past, 
there  is  any  reason  now  to  apprehend  that  the  full  amount 
due  to  the  Exposition  Company  will  not  be  accounted 
for  and  turned  over,  or  that  true  and  complete  books  of 
account  will  not  be  kept. 

Appellees  are  entitled  at  all  reasonable  times  and  in  a 
reasonable  manner  to  inspect  the  books  of  the  company 
in  which  they  are  stockholders,  and  this  right  appellants 
concede,  but  if  by  them  denied,  such  denial  would  not  af- 
ford a  sufficient  reason  for  the  appointment  of  a  receiver; 
by  other  appropriate  orders  the  court  will,  if  need  be,  in  an 
appropriate  proceeding,  enforce  such  right. 

The  order  appoiliting  a  receiver  will  be  reversed.  The 
Circuit  Court  will  require  the  receiver  to  account,  and  will* 
make  such  orders  in  respect  to  such  accounting  and  the  res- 
toration of  the  property  in  his  possession  to  the  appellant 
corporation,  not  inconsistent  with  this  opinion,  as  the 
justice  of  the  case  may  require. 
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Jetta  Robinson  t.  Isaac  8.  Robinson. 

1.  DECREES— Inconsistent  with  the  BUL — ^The  findings  of  a  decree 
must  be  consistent  with  the  allegations  of  the  bill. 

2.  DKCBSsa— Recitals  and  Evuienoe* — Where  a  decree  recites  that  the 
"  cause  was  heard  upon  the  bill  of  complaint,  the  answer,  replication, 
cross- bill,  answer  and  replication  thereto,  proofs  taken  in  said  cause  and 
testimony  of  witnesses  taken  in  open  court,"  but  no  testimony  is  shown 
in  the  record,  the  findings  of  the  decree  can  not  be  disturbed. 

Memorand am.— Divorce*  In  the  Superior  Court  of  Cook  County;  the 
Hon.  Kirk  Hawes,  Judge,  presiding.  Bill  for  divorce;  answer  and 
rjplication;  cross-bill,  answer  and  replication;  decree  for  complainant; 
error  by  defendant.  Heard  in  this  court  at  the  March  term,  1893,  and 
afiSurmed  in  part  and  reversed  in  part.    Opinion  filed  July  1,  1898. 

The  opinion  states  the  case. 

Allan  0.  Story,  attorney  for  plaintiff  in  error. 

Jesse  Cox  and  Jens  L.  Chkistensen,  attorneys  for  defead- 
ant  in  error. 

Opinion  of  the  Coitrt,  Gaby,  P.  J. 

The  defendant  in  error  filed  a  bill  for  divoi'oe  from  his 
wife,  the  plaintiff  in  error. 

The  decree  recites  that  the  cause  was  heard  upon  the  bill 
of  complaint,  the  answer,  replication,  cross-bill,  answer  and 
replication,  ^^  proofs  taken  in  said  cause  and  testimony  of 
witnesses  taken  in  open  court." 

The  record  here  shows  nothing  of  this  "  testimony."  The 
decree  finds  that  she  willfully  deserted  and  absented  her- 
self from  him,  without  any  reasonable  cause,  for  the  space 
of  two  years  before  the  commencement  of  this  suit,  as 
charged  in  the  bill.  In  the  absence  from  the  record  here, 
of  the  testimony,  that  finding  can  not  be  disturbed.  Frink 
V.  Neal,  37  111.  App.  621. 

The  decree  also  fin  Is  that  he  intrusted  to  her  at  various 
times  for  safe  keeping  various  sums  of  money,  amounting 
in  all  to  $2,000  belonging  to  him,  which  she  commingled 
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with  her  own  money,  and  with  the  whole  bought  some  real 
estate,  and  improved  it,  and  the  decree  directs  her  to  pay 
him  that  sum  and  awards  execution.  It  also  declares  a  lien 
upon  the  real  estate,  and  provides  for  a  sale  of  it,  in  default 
of  payment. 

The  only  allegations  of  the  bill  relating  to  money  are  that 
'  he  bought  the  real  estate  and  paid  $4,200  for  it,  with  his 
own  money;  that  the  title  was  taken  in  her  name  in  trust 
for  him;  and  that  with  his  own  money  he  paid  for  the  im- 
provements, between  $9,000  and  $10,000. 

The  allegations  of  the  bill  are  so  unlike  the  finding  in 
the  decree,  as  to  the  money,  that  the  decree  can  not  stand. 
Brant  v.  Hutchinson,  40  111.  App.  576;  Quinn  v.  McMahan, 
Ibid.  593;  Bremer  v.  Calumet,  etc.,  Co.,  123  111.  104. 

If  the  proof  sustained  the  finding  in  the  decree  as  to  the 
money,  it  only  showed  a  cause  of  action  in  assumpsit  for 
money  lent,  or  had  and  received,  nothing  calling  for  the 
aid  of  a  court  of  equity. 

So  much  of  the  decree  as  divorces  the  parties  is  affirmed; 
that  part  awarding  to  the  defendant  in  error  $2,000,  to  be 
paid  by  the  plaintiff  in  error  is  reverse  J,  but  without  cost 
to  either  party. 

Affirmed  in  part  and  reversed  in  part. 


Marr  v.  Bay.  i5i«  3^0 


1.  Distress  for  'Rest— When  it  Lies. — Two  things  must  necessarily 
concur  in  order  to  sustain  proceedings  in  distress  for  rent;  one,  the  relation 
of  landlord  and  tenant,  and  the  other,  rent  due.  The  rent  must  also  be 
fixed  and  certain  when  the  distress  is  made. 

2.  Statute  of  Frauds— Paro/  Lease,— Where  an  ajcreement  is  void 
by  the  statute  of  frauds  as  to  the  duration  of  the  lease,  it  will  neverthe- 
less regulate  the  terms  on  which  the  tenancy  subsists  in  other  respects, 
as  to  the  rent,  the  tiipe  of  Uie  year  when  the  tenant  is  to  quit,  etc. 

8.  Statute  of  Frauds — Parol  Lease— Application  of  the  Law, — On 
April  15,  1890,  a  verbal  agreement  was  made  for  a  lease  of  a  store,  alone, 
to  the  appellant,  for  the  t«:ra  of  one  year  from  the  first  of  May  following 
at  a  certain  rental.  It  was  held  that  the  agreement,  though  void  by  the 
statute  of  frauds,  as  to  the  character  of  its  term,  wad  valid  so  far  as 
it  regulated  the  amount  of  rent  to  be  paid. 
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4.  Statute  op  FRAxms—Contracts  Void  as  to  Term  Valid  for  Other 
Purposes, — An  agreement  relating  to  an  interest  in  lands,  though  void- 
able by  the  statute  as  to  the  duration  of  the  term,  will  regulate  the  char- 
acter in  which  occupancy  is  held,  and  the  amount  of  rent  to  be  paid. 

Memorandam. — Distress  for  rent.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  Q.  Windes,  Judge,  presiding.  Judgment  for 
landlord;  appeal  by  tenant.  Heard  in  this  court  at  the  March  term, 
1893,  and  affirmed.     Opinion  filed  August  4,  1893, 

The  opinion  states  the  case. 

Stirlen  &  Kino,  attorneys  for  appellant. 

Thornton  &  Chancellor,  attorneys  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

This  was  a  proceeding  in  distress  for  rent.  The  appel- 
lant had  been  the  tenant  of  a)>i>ellee,  of  premises  consisting 
of  a  store,  basement  underneath,  and  flat  above  the  store, 
under  a  written  lease  expiring  May  1,  1890,  at  a  certain 
rental. 

On  April  15,  1890,  a  verbal  agreement  was  made  for  a 
lease  of  the  store  alone,  to  the  appellant,  for  the  term  of  one 
year  from  the  first  of  May  following,  at  a  certain  rental,  and 
for  the  surrender  of  the  basement  and  the  flat. 

Under  that  agreement  the  appellant  continued  to  occupy 
the  store  but  not  the  other  premises,  and  paid  rent  for  a 
time. 

There  was  some  conflict  in  the  evidence  as  to  what 
amount  of  rent  was  agreed  to  be  paid  for  the  store  under 
the  verbal  contract,  but  the  finding  of  the  jury  has  settled 
that  as  a  mere  fact. 

Two  things  must  necessarily  concur  in  order  to  sustain 
proceedings  in  distress :  one,  the  relation  of  landlord  and 
tenant,  and  the  other,  rent  due.  The  rent  must  also  be 
fixed  and  certain  when  the  distress  is  made.  Hatfield  v. 
Fullerton,  24  111.  278 ;  Johnson  v.  Prussing,  4  Brad.  675. 

On  the  trial,  evidence  was  heard  upon  what  the  amount 
of  rent  was  that  was  agreed  to  be  paid,  and  also  upon,  what 
was  the  reasonable  rental  value  of  the  premises ;  but,  at 
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last,  the  court  instructed  the  jury  to  disregard  all  the  evi- 
dence which  had  been  admitted  tending  to  show  the  reason- 
able rental  value  of  the  premises,  and  it  is  evident  that  the 
verdict  was  for  the  amount  of  rent  fixed  by  the  verbal  con-  ! 

tract.  j 

It  is  contended  that  such  instruction  was  error ;  that  the  | 

contract  being  within  the  statute  of  frauds,  because  not  in 
writing,  none  of  its  terms  were  binding  upon  the  parties, 
and  that  the  rent  could  only  be  determined  on  the  basis  of 
the  quantum  meruit;  and,  therefore,  not  being  certain,  dis- 
tress can  not  be  maintained. 

It  was  decided  by  Lord  Kenyon,  a  hundred  years  ago,  in 
the  case  of  Doe  v.  Bell,  5  Durnford  and  East,  471,  that, 
"  though  the  agreement  be  void  by  the  statute  of  frauds  as 
to  the  duration  of  the  lease,  it  must  regulate  the  terms  on 
which  the  tenancy  subsists  in  other  respects,  as  to  the  rent, 
the  time  of  the  year  when  the  tenant  is  to  quit,  etc."  In 
that  case  there  was  a  lease  for  seven  years  by  parol,  and  an 
agreement  that  the  tenant  should  enter  at  Lady-day  and 
quit  at  Candlemxis.  Lord  Kenyon  further  said :  '*  Now,  in 
this  case,  it  was  agreed  that  the  defendant  should  quit  at 
Candlemas;  and  though  the  agreement  is  void  as  to  the 
number  of  years  for  which  the  defiendant  was  to  hold,  if  the 
lessor  choose  to  determine  the  tenancy  before  the  expira- 
tion of  the  seven  years,  he  can  only  put  an  end  to  it  at 
Candlem^a^.^^ 

In  1  Greenleaf  s  Cruise  on  Eeal  Property,  p.  246  (Title  IX, 
Chap.  1,  Sec.  21),  it  is  said:  "  Where  an  agreement  for  a 
longer  term  than  three  years  is  made  by  parol,  which  is  void, 
as  to  the  duration  of  the  term,  by  the  statute  of  frauds,  there 
is  a  tenancy  from  year  to  year,  regulated  in  every  other  re- 
spect by  the  agreement." 

The  decision  in  Doe  v.  Bell  has  been  followed  in  every 
case  where  it  has  been  considered,  from  that  time  to  the 
present  so  far  as  we  have  been  able  to  find. 

In  Laughran  v.  Smitli,  75  N.  Y.  205,  it  is  said :  "  Although 
a  parol  lease  for  more  than  a  year  is  void,  yet  it  has  long 
been  settled  that  when  the  tenant  enters,  and  occupies^ 
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the  agreement  regulates  the  terms  on  which  the  tenancy  sub- 
sists, in  all  respects  except  as  to  the  duration  of  the  term." 

In  a  case  in  this  court,  where  a  tenant  in  possession  made 
a  new  lease,  not  in  writing,  for  a  term  within  the  statute  of 
frauds,  it  was  held  that  while  such  agreement  would  be  void 
as  to  the  duration  of  time,  it  would  govern  as  to  the  amount 
and  time  of  payment  of  rent.  Field  v.  Herrick,  14  Brad. 
181. 

Again,  in  another  case,  this  court  has  held  that  although 
a  verbal  agreement  for  a  lease  for  three  years  was  void,  under 
the  statute  of  frauds,  the  lessees  having  taken  possession 
under  such  void  agreement,  were,  so  long  as  they  remained 
in  possession,  governed  by  its  terms  as  to  amount  of  rent  and 
time  for  its  payment,  and  not  as  to  duration  of  the  term. 
Donohue  v.  Chicago  Bank  Note  Company,  37  111.  App.  552. 

Appellant  relies  upon  Warner  v.  Hale,  65  111.  395,  as  set- 
tling the  question,  for  this  State,  that  the  lease  being  within 
the  statute  of  frauds  the  rent  must  be  estimated  upon  the 
basis  of  the  quanUim  mervit,  and  that  the  contract  being 
void,  its  terms  could  not  be  resorted  to  for  any  purpose. 

In  Little  v.  Martin,  3  Wend.  220,  it  was  held  that  the  re- 
lation of  landlord  and  tenant  might  be  "as  well  proved  by 
showing  an  entry  under  a  void  contract  as  under  a  valid  one.'' 
And  in  Whitney  v.  Cochran,  1  Scam.  209,  it  w^as  held  that 
"  parol  evidence  of  the  (verbal  and  voidable)  contract  to  es- 
tablish the  relation  of  landlord  and  tenant,"  should  have 
been  admitted. 

In  Warner  v.  Hale,  two  persons,  as  partners  in  business, 
entered  into  the  possession  of  premises  under  a  lease  that 
was  voidable  because  of  being  within  the  statute  of  frauds, 
at  a  stipulated  rent  payable  monthly,  and  paid  the  rent,  as  it 
accrued,  up  to  the  time  when  the  partnership  ended,  and  one 
of  the  partners  then  abandoned  the  premises  without  giving 
notice  to  the  lessor,  the  other  partner  continuing  in  occu- 
pancy. 

It  was  there  held,  that  although  part  performance  of  the 
voidable  contract  did  not  take  the  case  out  of  the  operation 
of  the  statute,  the  lease  being  void  by  force  of  the  statute, 
yet  that,  possession  of  the  premises  having  been  taken,  and 
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rent  having  been  paid,  under  it,  the  partners  became  tenants 
from  month  to  month,  and  neither  one  could  withdraw  and 
escape  liability  for  the  rent  without  giving  notice  to  the  les- 
sor, as  in  cases  of  tenancy  from  month  to  month,  and  that 
both  partners  were  liable  for  all  rent  which  they  might  be 
found  to  be  in  arrears.  Wheeler  v.  Frankenthal,  78  111.  124; 
Creighton  v..  Sanders,  89  111.  543;  Brownell  v.  Welch,  91 
III.  523. 

What  is  there  said  as  to  the  basis  of  estimating  the  value 
of  the  rent,  being  the  qimntum  meruit^  we  are  unable  from 
the  statement  of  the  case  to  appreciate  the  full  force  of.  It 
does  not  appear  what  the  basis  of  recovery  was  in  the  case, 
nor  can  we  understand  with  any  certainty  on  what  ground 
the  judgment  there  was  reversed.  We  do  not,  therefore,  in- 
terpret the  decision  as  going  to  the  extent  of  holding  that 
the  quarUum  meruit  was  the  only  basis  for  estimating  the 
rental  value.  That  question  does  not  appear  to  have  been 
before  the  court. 

Not  understanding  that  Warner  v.  Hale  decides  anything 
contrary  to  what  seems  to  be  the  general  rule,  that  an  agree- 
ment relating  to  an  interest  in  lands,  though  voidable  by 
the  statute  as  to  the  duration  of  the  term,  will  regulate  the 
character  in  which  occupancy  is  held,  and  the  amount  of 
rent  to  be  paid,  our  conclusion  is  that  the  judgment  below 
ought  to  stand. 

We  do  not  think  appellant  can  successfully  raise  the  ques- 
tion of  a  lack  of  agency  being  established  in  reference  to  the 
making  of  the  verbal  lease.  He  continued  in  occupancy 
under  that  agreement  and  paid  rent  for  a  time.  He  can  not 
now  deny  the  right  of  the  lessor  to  any  remedy  that  may  be 
open  to  her  in  consequence  of  his  occupancy,  notwithstand- 
ing the  lease  itself  is  void  as  to  duration.  So  far  as  appellee  is 
concerned,  she  ratified  the  act  under  which  appellant  occu- 
pied the  premises,  by  instituting  this  proceeding.  Moreover 
he  originally  entered  into  possession  of  the  premises  under 
a  written  lease  from  appellee,  and,  probably,  because  of  that 
he  would  be  estopped  from  denying  the  title  of  his  landlord, 
the  appellee. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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1.  Chattels  Real— Sale  of  Leasehold  Etiateg  on  Extcuficn^^The 
sheriff  takes  no  pjtUtSiian  of  the  premise  oa  the  sale  of  an  interest  in 
the  realty. 

2.  Chatfeib  Real — Un*>jrpired  Leaset  Subject  to  Execution  Sale. — 
Chatt(>ls  real  are  scubject  to  sale  on  execntioa  under  Sec  40,  Ch.  77,  R  S. ; 
and  when  the  unexpired  term  does  not  exceed  fiye  yearsi^  the  sale  is 
without  redemption. 

8k  Forcible  DETAiSER—Sale  Under  Exeeutiort, — One  entitled  to  pos- 
session under  a  sale  upon  execution  may  maintain  forcible  detainer  under 
Clause  6,  Sec  2,  Ch.  57,  R.  S. 

4.  Leaseholi>  Estates — Assiffnments. — ^An  assignment  of  a  leasehold 
estate  need  not  be  under  seat 

Memorandan.— Forcible  detainer.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Richard  W;  Clifford,  Judge,  presiding.  Writ  of 
error  and  motion  for  supersedeas.  Heard  in  this  court  at  the  March 
term  A.  D.  1893.    Motion  denied.    Opinion  filed  March  22,  1893. 

The  opinion  states  the  case. 

HicHOLsoNy  Matson  &  Pease,  appellant's  attorneys. 

WiKSTON  &  Meagher,  appellee's  attorneys. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  defendant  in  error  recovered  against  the  plaintiff  in 
error  a  judgment  in  forcible  detainer  which  this  writ  of 
error  is  prosecuted  to  reverse. 

The  defendant  in  error  claims  under  a  sale  by  the  sheriff 
on  an  execution  issued  upon  a  judgment  against  the  plaint- 
iff in  error  and  another.    A  supersedeas  is  now  applied  for. 

The  sheriff  takes  no  possession  of  the  premises,  on  the 
sale  of  any  interest  in  realty.  Kile  v.  Giebner,  114  Pa.  St. 
381. 

The  subject  of  the  sale  here  was  an  unexpired  term  of 
thirty  months.  Chattels  real  are  subject  to  sale  on  execu- 
tion (Sec.  40,  Ch.  77,  R.  S.);  and,  when  the  unexpired  term 
does  not  exceed  five  years,  without  redemption  (Sec.  3). 
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One  entitled  to  possession  under  a  sale  upon  execution 
may  maintain  forcible  detainer.  Clause  6,  Sec.  2,  Ch.  67, 
K.  S. 

An  estate  for  years' under  which  the  party  is  entitled  to 
possession  is  sufficient.  Ball  v.  Chadwick,  46  IIL  28;  Gaz- 
zolo  V.  Chambers,  73  111.  75. 

The  bill  of  sale  by  the  sheriflf  to  one  Baeppler  was  of  all 
the  right,  title  and  interest  of  the  plaintiff  in  error,  and  the 
other  defendant  in  the  execution,  in  and  to  a  certain  lease 
of  the  first  floor  of  a  certain  building,  and  Baeppler,  by  a  bill 
of  sale,  transferred  all  his  interest  to  the  defendant  in  error. 

There  can  be  no  doubt  of  the  intent  of  these  papers;  they 
are  not  governed  by  any  statute  other  than  the  statute  of 
frauds;  and  an  assignment  of  a  leasehold  estate  need  not  be 
under  seal.    2  Taylor,  L.  &  T.,  Sec.  428. 

There  is  no  apparent  error  in  the  record  and  a  superse- 
deas is  denied. 
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1.  MoRTOAGE— t/tintor  and  Prior  Ldens, — A  junior  mortgagor  has,  in 
respect  to  a  prior  mortgage,  a  right  to  redeem  therefrom,  and  to  file  a 
bill  for  that  purpose,  but  he  can  not  foreclose  a  prior  mortgage. 

Memorandnm.— In  chancery.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Oliver  H.  Horton,  Judge,  presiding.  Bill  to  foreclose  a  trust 
deed,  dismissed  upon  hearing  for  want  of  equity.  Appeal  by  complain- 
ants. Heard  in  this  court  at  the  March  term,  A.  D.  1893,  and  affirmed. 
Opinion  filed  June  14,  1898. 

The  opinion  states  the  case. 

L.  8-  Hodges,  attorney  for  appellants. 

Lewis  H.  Bisbee,  Herman  "W*.  Stillman  and  Blanke  & 
Chytraus,  attorneys  for  appellees  Peyton  K.  Chandler, 
Frank  R.  Chandler  and  Sullivan  Savings  Institution. 

Blakkb  &  Chytraus,  attorneys  for  appellees  William 
Walk  and  Herman  Potratz. 
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Opinion  of  the  Coukt,  Waterman,  J. 

Appellants  filed  their  bill  alleging  that  William  James, 
being  indebted  to  Rose,  McAlpin  &  Co.,  Edward  Moll  & 
Co.,  Rosenfield  &  Grenier  and  Lapham  <fe  Waterbury,  in 
several  and  diflferent  amounts  to  each  of  said  firms.,  made 
his  four  promissory  notes,  one  to  each  of  said  firms,  for  the 
amount  of  his  indebtedness  to  it,  and  to  secure  the  same, 
executed  to  Joseph  B.  Lapham,  trustee,  his  trust  deed-  of 
certain  premises  in  Cook  county,  Illinois;  that  all  of  said 
notes  being  due  and  payable,  said  bill  is  filed  to  foreclose 
said  trust  deed.  The  bill  alleges  that  appellees  have,  or 
claim  to  have,  an  interest  in  said  premises,  which  interest  it 
is  charp:ed  accrued  subsequent  to  the  lien  of  said  trust  deed, 
and  is  subject  thereto.  The  bill  prayed  for  a  decree  of  fore- 
closure of  said  trust  deed. 

Appellees  answered  the  bill,  and  thereby  it  was  set  up 
that  prior  to  the  making  of  said  trust  deed  by  William 
James  to  Joseph  B.  Lapham,  the  said  James,  being  indebted 
in  the  sum  of  §8,000,  to  secure  the  same  made  a  trust  deed 
of  said  premises  to  one  Frank  R.  Chandler,  and  that  certain 
foreclosure  proceedings  of  said  prior  trust  deed  were  had, 
at  the  instance  of  the  Sullivan  Savings  Institution,  as  com- 
plainant, in  the  Superior  Court  of  Cook  County,  t3  which 
foreclosure  suit  the  said  Joseph  B.  Lapham  was  a  party; 
that  the  said  cause  was  referred  to  a  master,  who  made  a 
report  finding  the  equities  in  favor  of  said  Sullivan  Savings 
Institution,  and  that  said  Joseph  B.  Liipham  was  then  the 
legal  holder  of  all  the  notes  described  in  the  said  trust  deed 
to  him;  that  the  master's  report  was  confirmed  by  the  court 
and  a  decree  rendered  thereon,  and  the  premises  were  sold 
thereunder  to  William  H.  Rose,  to  whom  a  certificate  of 
sale  was  issued,  which  ha\ang  been  assigned  to  Peyton  E. 
Chandler,  and  the  said  premises  not  having  been  redeemed, 
a  master's  deed  of  the  same  was  made  to  said  Chandler,  Sep- 
tember 4,  1889;  that  thereafter  William  Walk  and  Herman 
Potratz  purchased  said  premises  of  said  Chandler,  paying 
$15,000  therefor,  and  have  expended  |16,000  in  improve- 
ments thereon. 

January  3, 1893,  upon  the  trial  of  the  cause,  appellants 
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amended  their  bill,  setting  up  the  said  foreclosure  proceed- 
ings instituted  by  the  Sullivan  Savings  Institution,  and 
alleged  that,  said  Joseph  B.  Lapham  did  not  at  that  or  any 
other  time  own  any  of  the  notes  secured  by  the  trust  deed 
to  him,  and  that  the  complainants  to  the  present  bill  were 
not  made  parties  to  the  bill  of  foreclosure  filed  by  said  Sul- 
livan Savings  Institution,  but  were  fraudulently  omitted 
therefrom,  with  the  design  to  cheat  and  defraud  them,  and 
to  conceal  from  them  the  pendency  of  said  suit  to  foreclose 
said  prior  trust  deed. 

The  amended  bill  was  answered,  and  the  court,  upon  the 
hearing,  dismissed  it  for  want  of  equity. 

If  the  contention  of  appellants  that  they  were  not  parties 
to  the  proceeding  to  foreclose  the  prior  trust,  and  conse- 
quently are  not  bound  by  anything  done  thereunder,  be  cor- 
rect, then  they  are  now  endeavoring  as  holders  of  a  junior 
mortgage  to  foreclose  a  prior.  That  can  not  be  done.  A 
junior  mortgage  has,  in  respect  to  a  prior  mortgage,  a  right 
to  redeem  therefrom,  and  to  file  a  bill  for  that  purpose,  but 
he  can  not  foreclose  a  prior  mortgage.  Jones  on  Mortgages, 
Sec.  1064;  Cutter  et  al.  v.  Jones,  52  111.  84;  Kelgour  v.  Wood, 
64  111.  345;  Scates  v.  King,  110  111.  456;  Kenyon  v.  Shreck, 
52  lU.  382. 

Appellants,  in  the  brief  by  them  filed,  say,  that  they  expect 
that  upon  a  decree  the  amount  owing  to  the  holders  of  the 
first  incumbrance  will  be  made  a  prior  lien  and  be  first  paid. 
The  biU  filed  by  appellant  charges  that  the  interests  of 
appellees  are  subject  to  the  claim  of  appellants,  and  the  relief 
prayed  is  in  eflF ect  to  cut  off  appellees  altogether;  the  bill  of 
appellants  must  be  judged  by  its  terms,  and  not  by  what 
counsel  may  now  say  they  are  willing  should  be  done  there- 
under. 

Even  if  the  bill  were  as  counsel  urged  it  may  be  treated, 
it  would  not  be  maintainable  against  those  claiming  under 
the  prior  mortgage,  A  junior  mortgagee  may  foreclose  his 
mortgage  and  may  close  out  the  rights  of  those  whose  inter- 
ests are  subordinate  to  his,  but  he  can  not  foreclose  the 
interests  of  a  prior  mortgagee. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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Columbian  Accident  Company  t.  Sanfor^. 

1.  Insurance— -FaiZtire  to  Observe  Condition  of  Policy, — In  an  action 
upon  an  insurance  policy  it  was  claimed  by  appellant  that  the  insured 
came  to  his  death  in  conseciuence  of  his  failure  to  observe  certain  condi- 
tions of  the  policy,  viz.,  **  By  unnecessary  exposure  to  danger,"  and  by 
reason  of  his  failure  to  use  as  required  by  the  policy  **  all  due  diligence 
for  paraonal  safety  and  protection."  It  was  held  that  the  question  of  tl  e 
liability  of  appellant  under  its  policy  was  one  of  fact  for  the  jury  and 
not  for  the  court  to  determine. 

2.  Pleading — Secoivi  aiid  Subsequent  Count, — In  f rami ng  a  second  or 
subsequent  count  for  the  same  cause  of  action,  in  order  to  avoid  unnec- 
essary rei)etition  it  is'propar  to  make  portions  of  the  first  count  part  of 
the  second  or  subsequent  coimts  by  proper  reference  thereto. 

8.  Insuranc?e — Articles  of  Association  as  Evidence. — In  an  action 
against  an  insurance  company  where  losses  are  paid  by  assessments 
upon  the  members  it  is  competent  for  the  company  to  introduce  its  art- 
cles  of  association  and  by-laws  in  so  far  as  they  show  the  amount  that 
could  be  assessed  upon  each  member  to  pay  claims,  and  the  metliod  to 
be  pursued  in  collecting  assessments. 

Memorandum. — Action  in  assumpsit^  In  the  Superior  Court  of  Cook 
County;  the  Hon.  James  Goooin,  Judge,  presiding.  Declaration  on  cer- 
tificate of  membership  in  accident  company;  plea,  general  issue;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Heard 
in  this  court  at  the  March  term,  1893.  Reversed  and  remanded.  Opin- 
ion filed  June  29, 1893. 

The  opinion  states  the  case. 

St.  John,  Feencu  &  MERiiiAM,  and  J.  C.  Essick,  attorneys 
for  appellant. 

Louis  Karcher,  James  I.  Neff  and  J.  11.  Steakns,  attor- 
neys for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

This  action  was  brought  to  recover  the  amount  claimed 
to  be  due  upon  a  jx^licy  of  life  insurance  issued  by  apj^ellant. 
It  was  claimed  by  appellant  that  the  insured  came  to  his 
death  in  consequence  of  his  failure  to  observe  certain  con- 
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ditions  of  the  policy,  viz.,  "  By  unnsosssary  exposure  to 
danger,"  and  by  reason  of  his  failure  to  use  as  required  by 
the  policy  "all  due  diligence  for  personal  safety  and  pro- 
tection." 

The  insured  was  killed  while  attempting  to  cross  the  track 
in  front  of  an  approaching  and  visible  railroad  train. 

Upon  the  evidence  given  as  to  the  circumstances  under 
which  this  was  done,  the  question  of  the  liability  of  appel- 
lant under  its  policy  was  one  of  fact  for  the  jury  to  deter- 
mine, and  the  court  ought  not  to  have  peremptorily  in- 
structed the  jury  to  find  for  the  plaintiff.  For  this  error 
the  judgment  must  be  reversed  and  the  cause  remande4. 

It  is  insisted  by  appellant  that  the  declaration  was  insuf- 
ficient to  warrant  a  recovery ;  or  rather,  that  the  policy  was 
inadmissible  under  the  declaration,  because  it  is  claimed 
that  in  no  count  was  the  entire  policy  set  forth  in  hcBc  verba 
or  in  substance,  or  according  to  its  legal  effect. 

We  do  not  think  that  appellant  rightly  describes  the 
declaration.  In  the  first  count  is  set  forth  the  aflirmative 
or  contractual  promises  of  the  policy ;  in  the  second  count 
the  conditions  upon  which  the  promise  to  pay  is  made  to 
depend;  that  is,  conditions  that  are  to  happen,  if  at  all,  sub- 
sequent to  the  issuing  of  the  policy,  are  set  forth  and  the 
other  portions  of  the  policy  are  made  a  part  of  this,  the 
second  count,  by  a  reference  to  the  first  count,  there  made. 

We  regard  this  as  a  proper  mode  of  pleading  and  that 
thereby  the  entire  policy  was  embodied  in  the  second  count. 
1  Chitty's  Pleadings,  355,  Fifth  Am.  from  Fourth  Eng.  Ed. 

The  policy  contained  the  following  provision : 

"  The  payment  of  the  various  sums  of  indemnity  herein 
provided  is  conditioned  solely  upon  the  same  being  realized 
from  an  assessment  of  the  members  of  the  Company  assess- 
able at  the  date  of  the  injury." 

The  declaration  averred  that  upon  the  death  of  the  as- 
sured, it  became  the  duty  of  appellant  to  have  made  an 
assessment  upon  the  members  assessable,  for  the  purpose  of 
raising  a  fund  to  pay  the  sum  of  $5,000,  and  that  had  such 
assessment  been  made,  the  full  sum  of  $5,000  above  the  cost 
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of  collecting  the  same  would  have  been  realized  for  such 
purpose,  but  that  appellant  refused  to  make  such  assessment. 
No  evidence  in  support  of  this  allegation  was  offered. 

In  the  view  of  the  writer  of  this  opinion,  the  plaintiff  was 
called  uix)n  to  show  something  as  to  the  number  of  members 
liable  to  assessment,  and  the  amount  that,  under  the  rules  of 
the  company,  could  be  assessed  upon  each,  as  a  basis  upon 
which  to  arrive  at  a  conclusion  as  to  the  amount  that  could 
be  realized  by  assessment.  The  majority  of  the  court  are  of 
the  opinion  that  under  the  authority  of  U.  M.  Accident  As- 
sociation V.  Frohard,  33  111.  App.,  178,  the  same  in  134  111. 
239,  and  the  cases  there  cited,  such  proof  need  not  be  made 
by  the  plaintiff. 

The  court  is  unitedly  of  the  opinion  that  the  defendant 
should  have  been  permitted  to  introduce  its  articles  of  asso- 
ciation and  by-laws  in  so  far  as  they  showed  the  amount 
that  could  be  assessed  upon  each  member  to  pay  the  claim 
of  the  plaintiff,  and  the  method  to  be  pursued  in  collecting 
such  assessment. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded* 


Boblnson  j.  Salliyan  et  al. 

1.  EvTOENCE — Lost  Instruments. — A  witness  having  testified  to  the 
contents  of  a  letter  he  claimed  to  have  received  of  the  plaintiff,  which 
had  been  destroyed,  the  alleged  writer  testified  that  he  never  wrote 
such  a  letter.  He  was  then  asked  what  letter  he  did  write.  It  xtxis  Jield, 
to  have  permitted  him  then  to  testify  what  he  did  write  would  have  en- 
abled plaintiffs  to  put  in  evidence  the  contents  of  a  letter  which  they 
wrote  to  an  outside  party. 

Memorandum.— Assumpsit.  In  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  S.  Tuthkll,  Judge,  presiding.  Common  counts  and  plea  of 
general  issue;  trial  by  jury;  verdict  and  judgment  for  plain tiflTs.  Error 
by  the  defendant.  Heard  in  this  court  at  the  March  term,  A.  D.  1893, 
and  affirmed.     Opinion  filed  April  6,  1893,  ^ 

This  opinion  states  the  case. 
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Stiklen  &  King,  attorneys  for  plaintiflf  in  error. 
C.  A.  SuBiNE,  attorney  for  defendants  in  error. 

Opinion  of  the  Co[tkt,  Waterman,  J. 

This  was  an  action  brought  to  recover  commissions  npon 
a  sale  of  real  estate  claimed  to  have  been  made  by  Sullivan 
for  the  plaintiff  in  error. 

The  case  was  fairly  tried  by  a  jury  with  the  result  of  a 
verdict  for  the  defendant. 

A  Mrs.  Clark  having  testified  to  the  contents  of  a  letter 
she  claimed  to  have  received  from  one  of  the  plaintiffs,  • 
which  had  been  destroyed,  the  alleged  writer  then  testified 
that  he  never  wrote  such  a  letter.  It  is  insisted  that  he 
should  then  have  been  permitted  to  testify  what  letter  he 
did  write  to  her.  IfVe  see  no  reason  for  this ;  his  denial 
stood  opposed  to  her  affirmation.  To  have  permitted  him 
then  to  testify  what  he  did  write,  would  have  enabled  plaint- 
iffs to  put  in  evidence  the  contents  of  a  letter  which  they 
wrote  to  an  outside  party  and  about  which,  if  the  testimony 
of  one  of  their  number  was  true,  no  evidence  had  been 
given. 

It  does  not  clearly  appear  that  in  the  attempt  made  by 
plaintiffs  to  bring  about  an  exchange  of  defendant's  property 
for  that  of  Mrs.  Clark,  the  defendant  knew  that  they  were 
acting  for  her  as  well  as  him.  If  the  defendant  was  ignorant 
of  this,  even  had  they  effected  the  exchange,  they  would  not 
have  been  entitled  to  commissions.  One  who  attempts  to 
act  as  the  agent  of  both  parties  to  a  transaction  without  dis- 
closing that  fact  to  his  principals,  is  precluded  from  recover- 
ing compensation  for  his  services.  Boyd  v.  Dullaghan,  33 
111.  App.  266. 

The  preponderance  of  the  evidence  is  that  plaintiffs  did 
not  effect  an  exchange  of  the  property  of  the  defendant 
and  abandoned  all  attempt  to  do  so. 

The  judgment  of  the  Circuit  Court  is  aflBrmed, 
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Fuller  Watchman's  Electrical  Detector  Company  t. 

Louis. 

1.  Judgment— -Form.— The  following :  "  Wliereupon  it  is  considered 
by  this  court  have  and  recover  of  said  defendant  the  sum  of, "  etc.,  is  no 
judgment,  not  being  for  or  in  favor  of  anybody. 

2.  Jurisdiction — Appcaht. — An  appeal  from  a  void  judgment  of  a 
justice's  court  to  the  Circuit  Court,  gives  the  latter  jurisdiction  to  try 
the  case  de  novo, 

3.  Appeals — Damages  on  Dismissal. — ^An  appeal  having  been  taken 
from  a  void  judgment  rendered  by  a  justice  of  the  peace  to  the  Circuit 
Court,  it  was  held  that  the  latter  court  might  dismiss  either  the  appeal 
or  the  suit  for  good  cause;  but  in  dismissing  the  appeal  the  court  could 
not  award  damages  under  Sec.  71,  Ch.  79,  R.  S.,  upon  the  amoimtof 
the  judgment  before  the  justice,  as  there  was  no  judgment  in  legal 

effect. 

• 

Memorandum. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Appeal  dismissed 
for  want  of  prosecution.  Appeal  Heard  in  this  court  at  the  March 
term,  A.  D.  1808.  Reversed  and  remanded.  Opinion  filed  June  80, 
1893. 

The  opinion  states  the  case. 

Henry  D.  Beam  and  David  Carb  Aldkich,  attorneys  for 
appellant. 

W.  D.  Carlile,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

January  5, 1892,  in  a  case  where  the  appellee  was  plaintiff 
and  the  appellant  was  defendant,  a  justice  of  the  peace  en- 
tered upon  his  docket,  "  whereupon  it  is  considered  by  this 
court  have  and  recover  of  said  defendant  the  sum  of,"  etc. 

That  is  no  judgment ;  not  being  for,  or  in  favor  of,  any- 
body ;  but  the  appellant  appealed  to  the  Circuit  Court. 

That  appeal  gave  to  the  Circuit  Court  jurisdiction  to  try 
the  case  de  novo;  Coulterville  v.  Gillen,  72  111.  599 ;  and  it 
might  dismiss  either  the  appeal  or  the  suit  for  good  cause ; 
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but  in  dismissing  the  appeal  the  court  could  not  award,  un- 
der Sec.  71,  Ch.  79,  R.  S.,  damages  upon  the  amount  of  the 
judgment  before  the  justice,  when  there  was  no  judgment  in 
legal  effect.  Nevertheless  the  court  did  dismiss  the  appeal 
for  want  of  prosecution  and  award  twenty  dollars  damages. 
The  appellant  moved  to  set  aside  the  order  and  judgment; 
upon  what  ground,  the  record  here  leaves  to  conjecture.  A 
good  ground  for  setting  aside  the  award  of  damages  is,  that 
there  was  no  judgment  by  the  justice  on  which  to  found  any 
damages,  and  a  good  ground  for  going  further  and  setting 
aside  the  oixier  dismissing  the  appeal  is,  that  tl^e  defendant 
asked  for  it,  and  the  appellee  needs  it,  that  he  may,  if  he  has 
a  good  cause  of  action,  obtain  what  shall  be  really  a  judg- 
ment upon  it,  in  the  Circuit  Court.  That  all  this  may  be 
done,  the  judgment  of  the  Circuit  Court,  denying  the  appel- 
lant's motion  to  set  aside  the  order  and  judgment,  is  reversed 
and  the  cause  remanded. 


John  Morris  Co.  r.  Southwortli. 

1.  Res  Ipsa  Loquitur— 7if  Speaks  for  Itself, -^Bea  Ipsa  Loquitur  is  a 
saying  applicable  to  a  great  varied  of  circumstances. 

2.  Res  Ipsa  Loquitur— r/i^  Application  of  the  iZwfe.— Appellant 
occupied  a  building  as  tenant  of  appellee.  By  the  explosion  of  a  boiler 
the  building  was  rendered  useless  and  untenantable  until  repaired. 
Apx>ellant  made  the  repairs  and  sought  to  offset  tliem  against  the  rent, 
the  question  being  whose  fault  was  it  that  the  boiler  exploded?  It  teas 
held  that  in  the  probability  that  a  boiler,  which  had  been  under  the  con- 
trol of  the  appellant  for  about  four  and  a  half  years,  would  not  have 
exploded  if  reasonable  care  as  to  its  condition  and  management  had 
been  exercised,  there  is  such  a  basis  for  imputing  the  explosion  to  the 
fault  or  negligence  of  the  appellant,  that  a  decision  of  the  case  in  favor 
of  ^peUee  upon  that  ground,  is  not  to  be  disturbed. 

Memorandam. — Chancery  proceedings.  In  the  Superior  Court  of 
Cook  County;  the  Hon.  Kirk  Hawes,  Judge,  presiding.  Bill  to  off -set 
expenses  for  repairs  upon  leasehold  property  against  the  rents  t  hearing 
and  decree  for  defendants;  appeal  by  complainants.  Heard  in  this 
court  at  the  March  term,  A.  D.  1893,  and  affirmed.  Opinion  filed  May 
24,  1898. 
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Statement  of  the  Cask. 

The  John  Morris  Company,  the  tenant  of  John  H.  South- 
worth,  of  Springfield,  Massachusetts,  of  a  building  in  the 
city  of  Chicago,  was  engaged  in  the  business  of  printers, 
lithographers,  bookbinders,  stationers,  etc.,  the  establish- 
ment occupying  the  entire  structure,  40  feet  wide  by  186  feet 
long,  and  five  stories  high. 

In  the  afternoon  of  the  10th  day  of  January,  1890,  between 
three  and  four  o'clock,  one  of  the  two  boilers  ruptured, 
causing  an  explosion,  blowing  out  the  basement  and  first 
stories  of  the  rear  of  the  building,  which  were  of  glass  be- 
tween columns  supporting  the  superstructure,  leaving  the 
building  without  heat  or  power  or  protection  against  the 
wind  and  elements,  putting  an  end  to  all  business  operations 
and  requiring  repairs  to  the  property  which  cost  $9,527.86. 
The  company  repaired  the  building  and  withheld  the  accru- 
ing rent  until  it  equaled  the  cost  of  the  repairs,  and  then 
filed  a  bill  to  set  one  off  against  the  other. 

Appellant's  Brief,  Flower,  Smith   &  Musgrave, 

Attorneys. 

It  is  the  duty  of  the  court,  first  to  construe  an  instrument 
(the  lease  in  this  case)  so  as  to  give  effect  to  all  the  language 
used  by  the  parties;  and,  secondly,  so  to  construe  an  instru- 
ment (the  lease)  as  to  give  effect  to  the  intent  of  the  parties 
to  it. 

The  full  operation  of  the  last  clause  of  the  lease,  providing 
that  in  case  the  premises  should  be  rendered  untenantable  by 
fire,  or  other  casualty,  the  landlord  should  have  the  option 
to  terminate  the  lease,  or  to  repair  in  thirty  days,  or  in  case 
of  his  failure  so  to  do,  that  the  lease  should  be  thereby 
terminated,  is  entirely  consistent  with  the  other  clauses  of 
the  lease,  and  simply  amounts  to  a  proviso  in  case  the  prem-- 
ises,  by  fire  or  other  casualty,  should  be  rendered  untenant- 
able. 2  Parsons  on  Contracts,  516  and  517;  3  Am.  and  Eng. 
Ency.  868(^right  hand  column);  Bolman  v.  Lohman,  79  Ala. 
68;  Bent  v.  Alexander.  15  Mo.  App.  181;  Wood,  Landlord  and 
Tenant,  Vol.  1,  Sec.  303;  McCarty  v.  Ilowell,  24  III.  341 
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(343);  "Walker  v.  Tucker,  70  111.  627  (537);  Galena  Ins.  Co.  v. 
Kupfer,  28  111.  332  (336);  Packer  v.  Eoberts,  140  111.  9 
(15-17). 

The  rupture  of  this  boiler  was  a  casualty  within  the  mean- 
ing of  the  lease. 

Webster  defines  casualty  as  "  That  which  comes  without 
design  or  without  being  foreseen;  misfortune  occasioned  by 
an  accident." 

American  and  English  Encyclopedia  defines  casualty  as 
"  Accident;  that  which  comes  by  chance,  or  without  design, 
or  without  being  foreseen." 

AValdeck  v.  Springfield  Ins.  Co.,  56  Wis.  96,  exhibits  an 
insurance  policy  in  which  a  boiler  explosion  is  explicitly 
called  a  casualty. 

In  Kelly  v.  Duffy  (Pa.),  11  Atlantic  Rep.  244,  a  fire  for 
which  the  tenant  was  not  responsible,  occurring  whHe  the 
premises  were  occupied  by  the  tenant,  was  held  to  be  an 
"inevitable  casualty."  See  also  Hodgson  v.  Dexter,  1 
Cranch  C.  C.  109;  Philips  v.  Son,  etc.,  Co.,  10  R.  I.  458. 

The  casualty  in  question  rendered  the  premises  untenant- 
able. 

Webster  defines  tenan table  as  "Fit  to  be  rented;  in  a 
state  of  repairs  suitable  for  a  tenant." 

In  Kip  V.  Merwin,  52  N.  Y.  542,  it  is  held  that  occupation 
of  the  premises  after  they  were  rendered  untenantable,  by  a 
tenant,  was  not  conclusive  evidence  that  the  premises  were 
tonanta,ble. 

See  also,  bearing  upon  the  question,  Suydam  v.  Jackson, 
54  N.  Y.  450;  Tallman  v.  Murphy,  120  N.  Y.  345. 

Appellee's  Brief,  IIutchinson  &  Luff  and  Ullman  & 

Hackee,  Attokneys. 

Under  the  covenants  of  the  lease  the  appellant  was  bound 
to  repair  all  damages  to  the  building  from  any  cause  except- 
ing fire,  cyclone  or  the  falling  of  the  building  from  a  cause 
other  than  its  own  fault  or  negligence.  1  Wood's  L.  &  T., 
Sees.  367-370;  2  Piatt's  Law  of  Leases,  186;  Phillips  v.  Ste- 
vens, 16  Mass.  238. 
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The  lease  being  sealed,  appellant  could  only  be  released 
from  its  obligation  by  a  contract  under  seal.  Barnett  v. 
Barnes,  73  111.  216;  Loach  v.  Farnum,  90  111.  868. 

The  letter  of  Charles  H.  South  worth  was  not  an  accept- 
ance of  appellant's  telegram.  To  make  a  contract  by  letter 
there  must  be  an  unqualified  acceptance  of  the  terms  pro- 
l)ose<I.     1  Parsons  on  Contracts,  475,  477. 

In  order  to  bind  the  principal,  an  act  done  under  an  au- 
thority must  be  done  in  the  name  of  the  person  who  gives 
the  power,  and  not  in  the  agent's  name.  Dunlap's  Paley  on 
Agency,  180;  Townsend  v.  Hubbard,  4  Hill,  351;  Clark's 
Lessees  v.  Courtney,  5  Pet.  319. 

The  explosion  in  questi(m  was  not  a  casualty.  A  casualty 
is  an  act  of  God  or  the  public  enemy.  A  freshet,  cyclone, 
lightning  or  an  earthquake  may  cause  a  casualty.  1  Bou- 
vier's  Law  Die,  246;  Story  on  Bailments,  Sees.  29,  240. 

The  explosion  of  the  boiler  was  privia  facie  evidence  of 
the  negligence  of  appellant.  111.  Cent.  E,  R.  Co.  v.  PhiUips, 
49  111.  234,  and  55  lU.  194;  John  Morris  Co.  v.  Burgess,  44 
111.  App.  27. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  only  appellees  having  any  interest  are,  Charles  H. 
and  Edward  C.  Southworth,  executors  of  John  H.  South- 
worth,  deceased,  who  by  a  lease  under  seal  dated  November 
14,  1887,  demised  to  the  appellant  a  large  store  in  Chicago 
for  a  term  beginning  April  1,  1889,  and  ending  March  31, 
1892. 

The  company  was  the  occupant  of  the  premises  before 
the  lease  was  made,  and  so  continued  until  it  took  eflfect, 
and  thereafter.  The  lease  contained  covenants  by  the  com- 
pany to  pay  all  repairs  to  the  building,  ordinary  and  extra- 
ordinary, to  keep  the  premises  in  good  repair,  and  upon 
the  termination  of  the  lease  in  any  way  to  yield  up  the 
premises  in  good  condition  and  repair,  loss  by  fire,  and 
ordinary  wear  excepted,  but  that  the  company  should  not 
be  required  to  repair  loss  or  damage  by  fire  unless  such  loss 
or  damage  should  be  caused  by  its  fault  or  negligence,  nor 
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any  loss  or  damage  by  reason  of  a  cyclone,  or  the  falling 
of  the  building  from  any  cause  other  than  the  fault  or  neg- 
ligence of  the  company. 

The  lease  also  provided  that,  in  case  of  loss  by  fire  so  as 
to  render  the  premises  untenantable,  the  lease  might  be 
terminated  by  either  party,  unless  it  was  mutually  agreed 
to  repair,  and  the  same  could  be  done  in  reasonable  time  so 
as  to  not  utterly  prevent  the  business  from  being  prose- 
cuted. Also,  that  in  case  the  premises  should  be  rendered 
untenantable  by  fire  or  other  casualty,  the  lessor  might,  at 
his  option,  terminate  the  lease  or  repair  them  within  thirty 
days. 

January  10,  1890,  a  steam  boiler  in  the  premises  exploded, 
injuring  them  to  an  extent  requiring  an  expense  of  nearly 
$10,000  to  repair. 

The  second  day  after  the  explosion  the  company  sent  a 
telegram  to  the  deceased,  to  inform  him  that  the  building 
had  been  damaged,  and  saying :  "  Will  restore  building  at 
cheapest  cost  and  charge  to  your  account."  The  appellee, 
Charles,  replied  :  "  Father  is  not  able  to  attend  to  this 
business,  so  please  arrange  to  have  done  the  necessary 
repaire  to  restore  building  to  its  former  condition." 

The  authority  of  Charles  to  bind  his  father  is  one  of  the 
points  in  dispute.     Another  is,  why  the  boiler  exploded. 

We  do  not  find  it  necessary  to  determine  the  effect  of 
the  correspondence  in  evidence,  nor  to  decide  whether  the 
provision  relied  upon  by  the  appellant  as  to  the  premises 
having  become  untenantable  applies  to  this  case. 

The  court  below  seems  to  have  l^een  of  the  opinion  that 
Charles  had  no  authority  to  bind  his  father,  and  rested  upon 
that.  But  in  the  mass  of  contradictory  testimony  put 
in  as  to  the  conduct  of  the  engineer  in  charge  of 
the  boilers,  as  to  the  neglected  condition  of  connecting 
apparatus  which  could  be  detected  notwithstanding  the 
explosion,  as  to  the  quality  of  the  boiler  itself,  and  in  the 
probability  that  a  boiler  which  had  been  under  the  control 
of  the  appellant  for  about  four  and  a  half  years,  would 
not  have  exploded  if  reasonable  care  as  to  its  condition  and 
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management  had  been  exercised,  there  is  such  a  basis  for 
imputing  the  explosion  to  the  fault  or  negligence  of  the 
appellant,  that  a  decision  of  the  case  in  favor  of  appellees 
upon  that  ground,  is  not  to  be  disturbed.  Hes  ipsa  loquitur 
is  a  saying  applicable  to  a  great  variety  of  circumstances. 
2  Thompson  on  Negligence,  1220. 

This  court  applied  it  to  this  very  explosion  in  the  case 
of  this  ai)pellant  v.  Burgess,  44  111.  App.  27. 

If  the  explosion  was  the  result  of  the  fault  or  negligence 
of  the  appellant,  a  very  explicit  agreement  would  be  neces- 
sarj'  to  entitle  it  to  charge  the  deceased,  or  his  estate,  with 
the  cost  of  the  repairs. 

The  appellant  withheld  the  accruing  rent  until  it  equaled 
that  cost,  and  then  filed  a  bill  to  set  off  one  against  the 
other.  We  understand  that  the  parties  desire  to  present 
only  the  one  question,  "  who  »hall   pay  for  these  repairs  ? " 

Being  of  the  opinion  that  the  Superior  Court  rightly 
decided  it  in  favor  of  the  appellees,  we  affirm  the  decree. 
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1.  Contracts — Rescission  in  Toto. — The  general  rule  unquestionably 
is,  that  where  a  contract  is  an  entire  one,  it  can  not  be  affirmed  in 
part  and  rescinded  in  part ;  in  such  a  case  the  contract  must  be  rescinded 
in  totOf  or  not  at  all. 

2.  Banks  and  Ba^ktsq— Right  to  Rescind  Discount  for  Fraud.— W, 
&  Co.  sent  a  note  of  H.  &  M.  to  the  U.  T.  Co.  for  discount.  H.  &  M.  were 
insolvent  and  their  condition  was  known  to  W.  &  Co.  It  appeared  from 
the  evidence  that  W.  &  Co.  made  false  and  fraudulent  representations 
concerning  the  note  and  the  U.  T.  Co.  relied  on  such  representations  in 
making  the  discount.  It  was  held,  upon  the  discovery  of  the  insolvency 
of  H.  &  M.,  that  the  U.  T.  Co.  had  the  right  to  rescind  the  discount 
of  the  note,  and  charge  back  to  W.  &  Co.  the  amount  which  it  had  cred- 
ited to  W.  &  Co.  on  account  of  said  note. 

8.  Checks — Effect  of  Drawing. — ^The  effect  of  drawing  a  check  upon 
money  deposited  in  a  bank  and  delivering  it  to  a  person  is  to  assign  to 
the  person  receiving  it,  so  much  of  the  drawer's  funds  on  deposit,  as 
the  check  calls  for,  and  if,  when  presented,  the  drawer  has  funds  on  de- 
posit in  tlie  bank  sufficient  to  pay  it,  tlie  bank  is  bound  to  pay  it. 


\ 
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4.  Checks — Rights  of  Drawees, — The  rights  of  a  drawee  are  not  fixed 
until  the  presentation  of  the  check  for  payment.  If  before  presentation 
the  drawer^s  funds  on  deposit  have  become  exhausted  by  the  payment 
of  other  checks,  the  bank  is  not  bound  to  pay  it. 

5.  Banks  and  Banking— Con^raci  Between  a  Bank  arid  its  Depositors,— 
The  contract  between  a  banker  and  depositor,  arising  out  of  universal  cus- 
tom, is  that  the  banker  will  pay  out  the  money  deposited,  on  the  pre- 
sentation of  the  depositor's  checks  against  it,  in  such  sums  as  the  checks 
may  specify,  in  the  order  of  their  presentation,  and  the  holder  of  such 
check  becomes,  as  against  the  bank  on  which  it  is  drawn,  in  case  the 
drawee  shall  at  that  time  have  on  hand  the  amount  specified  in  the  check, 
entitled  to  payment  when  the  check  is  presented,  but  not  before. 

6.  Banks  and  BATHKiJua— Liability  of  the  Bank  to  the  Holder  of  a 
Check. — Whatever  the  liability  of  a  banker  to  the  holder  of  a  check 
drawn  against  a  deposit  may  be  under  some  supposable  conditions,  he  is 
not  bound  to  pay  a  check  before  presentation,  nor  unless,  when  pre- 
sented, he  has  on  hand  sufficient  of  the  drawer's  money  to  pay  it. 

7.  Banks  and  Banking — Rights  of  Check  Holders.^A  bank  having 
discounted  ''some  notes  held  by  a  person  not  the  maker,  placed  to  the 
credit  of  said  person  the  proceeds  of  the  same  as  a  fund -on  deposit.  It 
paid  several  checks  drawn  on  the  fund,  when  the  makers  of  the  notes 
failed.  The  bank  deducted  the  amount  of  the  remaining  note  less  the 
discount  from  the  fund  on  deposit,  and  returned  it  to  the  person  for 
whom  it  was  discounted;  afterward  a  check  drawn  by  said  person  be- 
fore said  deduction  was  made,  was  presented  to  the  bank  and  payment 
refused.  It  teas  held,  that  the  drawee  of  the  check  acquired  no  rights 
against  the  bank  that  prevented  it  from  making  the  deduction.  The  pay- 
ment of  the  check  was  rightfully  refused,  not  only  as  against  the  drawers 
but  as  against  the  holders. 

8.  Innocent  Farties— PFTitcTi  Should  Suffer.-^'Where  one  of  two 
innocent  parties  must  suffer  a  loss,  the  one  by  whose  fault  the  loss 
occurred  must  endure  it. 

Memorandnm. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Declaration,  special 
count  on  check  with  common  counts ;  plea^  general  issue ;  affi- 
davit of  merits;  trial  by  jury;  verdict  and  judgment  for  defendant; 
plaintiff  appeals.  Heard  in  this  court  at  the  March  term,  1898,  and 
affirmed.    Opinion  filed  April  28,  1693. 

The  opinion  states  the  case. 

Appellant's  Beief,  Flower,  Smith  &  Musgrave, 

Attorneys. 

One  can  not  rescind  a  contract  and  at  the  same  time 
retain  the  consideration  in  whole  or  in  part  which  he  has 
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received  under  it.  lie  must  rescind  the  contract  in  toto,  or 
not  at  all.  Ilarzfeld  v.  Converse,  105  III.  534;  Converse  v. 
Ilarzfeld,  11  Brad.  173;  Jennings  v.  Gage,  13  111.  610;  Bowen 
V.  Schuler,  41  111.  192;  Lovingston  v.  Short,  77  111.  587;  Kel- 
logg V.  Turpie,  93  111.  205. 

Even  wh(5re  a  party  defrauded  may  rescind  as  against  the 
defrauding  party,  yet  the  rights  of  innocent  third  persons 
acquired  for  value  can  not  be  affected  thereby.  If  such 
rights  have  attached,  it  is  too  late  to  rescind.  Bishop  on 
Contracts,  Sec.  679. 

AVherover  one  of  two  innocent  persons  must  suffer  by  the 
acts  of  a  third,  he  who  has  enabled  such  third  person  to  oc- 
casion the  loss  must  sustain  it.  Lickbarrow  v.  Mason,  2  T. 
R.  63;  Rawls  v.  Deshler,  42  X.  Y.  572;  Toledo,  W.  &  W.  E. 
R.  Co.  V.  Gilvin,  81  111.  511;  Jennings  v;  Gage,  13  111.  610; 
Bishop  on  Contracts,  Sees.  672-3-4. 

A  check  is  a  negotiable  instrument,  and  subject  to  the 
same  principles  which  govern  ordinary  bills  of  exchange  in 
respect  to  the  rights  of  the  holder.  Bull  v.  Bank  of  Kasson, 
123  U.  S.  105;  2  Daniel  on  Negotiable  Instruments,  Sec. 
1652. 

A  bank  check  transfers  the  money  of  the  drawer  in  the 
bank  to  the  payee  the  moment  the  check  is  delivered 
and  frctai  that  moment  it  ceases  to  be  the  property 
of  the  drawer  and  belongs  to  the  payee  or  his  assignee. 
Munn  V.  Burch,  25  111.  35;  Chicago  M.  &  F.  Ins.  Co.  v.  Stan- 
ford, 28  111.  168;  Marine  Bank  of  Chicago  v.  Ogden,  29  111. 
248;  Bickford  v.  First  Nat.  Bk.,  42  111.  238;  Brown  v.  Leckie, 
43  111.  497;  Fourth  Nat.  Bk.  v.  City  Nat.  Bk.,  68  111.  398;  Union 
Nat.  Bk.  V.  Oceana  Co.  Bk.,  80  111.  212;  Ridgely  Bk.  v.  Pat. 
ton,  109  111.  479;  Nat.  Bk.  of  Am.  v.  Indiana  Banking  Co., 
114  111.  483;  Shaffner  v.  Edgerton,  13  Brad.  132;  Merchants 
Nat.  Bk.  V.  Ritzinger,  20  Brad.  27;  McAllister  v.  Oberne,  42 
111.  App.  287. 

A  bank  can  not  ^set  off  against  a  check-holder  a  claim 
against  the  drawer,  its  depositor,  which  is  not  due,  or  which 
is  contingent.  Fourth  Nat.  Bk.  v.  City  Nat.  Bk.,  68  111.  31^^; 
Bank  v.  Ritzinger,  20  111.  App.  27;  Bank  v.  Proctor,  98  111. 
558;  Nat.  Bk.  of  Am.  v.  Indiana  Banking  Co.,  114  111.  483. 
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In  determining  when  a  credit  was  given  by  the  bank  to 
its  depositor,  the  time  of  the  entry  on  the  bank  books  is  not 
conclusive,  but  all  the  facts  and  circumstances  in  reference 
to  the  acceptance  of  the  deposit  should  be  considered. 
American  Ex.  Bank  v.  Gregg,  138  111.  696;  American  Ex. 
Bank  v.  Chicago  Nat.  Bank,  27  111.  App.  538. 

The  admissions  or  declarations  of  a  maker  of  a  check 
after  the  delivery  of  the  same,  are  not  competent  evidence 
against  the  payee,  to  show  that  the  credit  or  deposit  against 
which  the  check  was  drawn,  was  obtained  fraudulently,  or 
under  such  circumstances  as  to  give  the  drawee  bank  a  right 
to  refuse  payment  of  the  check.  Smith  v.  Bangs,  15  111.  399; 
Wheeler  v.  McCorristen,  24  111.  40;  Hessing  v.  McCloskey, 
37  111.  341;  Miner  v.  Phillips,  42  111.  123;  Bunker  v.  Green, 
48  lU.  243;  Eandegger  v.  Ehrhardt,  51  111.  101;  Bell  v. 
Pre  Witt,  62  111.  361;  Boot  v.  Cook,  81  111.260;  Thorp  v. 
Goewey,  85  IlL  611;  Bennett  v.  Stout,  98  111.  47;  Brower  v. 
Callender,  105  111.  88;  Sawyer  v.  Bradshaw,  125  111.  440; 
Marine  Bank  v.  Ogden,  29  111.  248. 

Appellee's  Brief,  A.  W.  Green,  Attorney. 

Appellee  contended  that  a  person  making  a  deposit  of 
funds  in  a  bank  becomes  a  creditor  of  the  bank  to  the  ex- 
tent of  the  funds  deposited.  When  he  draws  a  check  in 
favor  of  a  third  person  upon  the  bank,  as  between  the  drawer 
and  the  payee,  there  is  an  equitable  assignment  of  the  funds 
in  the  bank  to  the  amount  of  the  check.  No  relations, 
however,  are  yet  created  between  the  bank  and  the  payee; 
but  when  the  check  is  presented  to  the  bank  for  payment, 
then  if  there  are  funds  to  the  credit  of  the  drawer  sufficient 
to  pay  the  check,  the  bank  is  bound  to  pay  it.  Citing  Dan- 
iel on  Nogotiable  Instruments,  Sec.  1638;  Munn  v.  Burch, 
25  IlL  35;  Fourth  Nat.  Bk.  of  Chicago  v.  City  Nat.  Bk.  of 
Grand  Rapids,  68  111.  398;  Marine  Bank  v.  Ogden,  29  111. 
248;  Nat.  Bk.  of  America  v.  Indiana  Banking  Co.,  114  111. 
483;  Myers  v.  Union  National  Bank,  27  111.  App.  254; 
Union  National  Bank  v.  Oceana  County  Bank,  80  111.  212; 
Shaflfner  v.  Edgerton,  13  Brad.  132. 
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Opinion  of  the  Court,  Shepabd,  J. 

In  1890,  the  firm  of  A.  Weed  &  Co.  were  lumber  dealers 
in  Wisconsin,  and  in  the  latter  part  of  August  of  that  year, 
made  representations  to  the  appellee,  a  banking  corporation 
doing  business  in  Chicago,  whereby  the  latter  was  induced 
to  discount  for  them,  a  few  days  later,  three  notes  made 
by  the  firm  of  Hoxie  &  Mellor,  of  Wisconsin,  for  the  sums 
of  S3,000,  $3,000  and  $5,430,  respectively. 

The  notes  mentioned  were  discounted  by  appellee  on  Sep- 
tember 3,  1890,  and  proceeds,  $11,34:9.65,  credited  to  the  ac- 
count of  Weed  &  Co.,  and  the  latter  duly  notified  thereof 
by  letter  of  that  date. 

Weed  &  Co.  had  for  some  time  previous  kept  a  bank  ac- 
count with  appellee,  and  had  to  their  credit  on  the  books  of 
appellee  a  balance  of  $800.28  on  the  morning  of  September 
2d.  The  next,  and  only  thereafter,  credit  to  Weed  &  Co., 
entered  upon  the  books  of  appellee,  was  that  of  the  pro- 
ceeds of  the  three  discounted  potes. 

From  the  sum  of  these  credits  appellee  deducted  certain 
checks  of  Weed  &  Co.,  which  were  paid  on  September  2d 
and  3d,  and  at  the  close  of  business  hours  on  September  3d, 
the  account  showed  a  credit  balance  of  $5,489.08  to  Weed 
&  Co. 

Appellee  learned  late  on  September  3d,  that  the  firm  of 
Hoxie  &  Mellor  had  failed,  and  on  the  next  morning,  Sep- 
tember 4th,  charged  back  on  Weed  &  Co.'s  account,  the  sum 
of  $5,344.31,  the  same  being  the  face  of  the  note  for  $5,430, 
less  the  discount,  charged  the  day  before,  of  $85.69,  and  sent 
the  following  letter  to  Weed  &  Co.: 

"  Chicago,  September  4th,  1890. 
Messrs.  A.  Weed  &  Co.,  Ashland,  Wis. 

Dear  Sirs  :  Upon  being  informed  yesterday  that  Messrs. 
Hoxie  &  Mellor  had  failed,  we  deducted  the  amount  of  the 
note  of  $5,430  less  discount,  $85.69— $5,344.31,  from  your 
account,  and  herewith  return  the  note. 

Tours  respectfully, 

G.  M.  Wilson,  Cashier." 

With  this  amount  of  $5,344.31  charged  back  against  the 
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account  of  Weed  &  Company,  there  remained  to  the  credit 
of  the  latter  on  appellee's  book,  at  the  time  when  the  check 
hereinafter  mentioned  was  presented  for  payment,  on  Sep- 
tember 4th,  only  the  small  balance  of  $144.77. 

In  the  meantime,  between  the  sending  of  the  notes  by 
Weed  &  Co.,  to  appellee  for  discount,  on  August  31st,  and 
the  actual  discount  of  the  notes  on  September  3d,  Weed  & 
Co.  had  given  to  appellant,  the  Bank  of  Antigo,  a  check  of 
which  the  following  is  a  copy: 

"Chicago,  September  2,  1890. 

The  Union  Trust  Company :  Pay  to  the  order  of  Amos 
Baum,  Cashier,  three  thousand  dollars. 

A.  Weed  &  Co." 

The  payee  nam^d  in  the  check  was  the  cashier  of  appellant, 
a  bank  doing  business  in  Antigo,  Wisconsin. 

The  check  was  given  to  appellant  in  payment  of  a  note  of 
Hoxie  &  Mellor  for  $3,000,  on  which  Weed  &  Co.  were 
liable  as  indorsers,  and  which  was  owned  by  appellee  and 
had  been  sent  by  appellee  to  appellant  for  collection.  In- 
stead of  remitting  the  check  to  appellee,  the  appellant  treated 
it  as  cash  and  remitted  the  $3,000,  less  $3  collection 
charges,  to  the  appellee,  in  the  form  of  a  draft  on  the 
Merchants  National  Bank  of  Chicago,  which  was  duly 
paid. 

Appellant  remitted  the  check  in  question  to  Chicago  for 
collection,  and  it  was  duly  presented  for  payment  at  about 
noon  of  September  4th,  and  payment  refused. 

It  does  not  appear  that  the  appellee  had  any  notice  that 
the  check  in  question  had  been  drawn  by  Weed  &  Co.,  until 
the  time  when  it  was  presented  for  payment,  which,  although 
on  the  same  day,  was  after  the  note  had  been  charged  back, 
or  its  proceeds  deducted  from  the  account  of  Weed  &  Co., 
and  the  letter  above  copied  had  been  written  and  sent  to 
them. 

The  questions  arising  from  this  condition  of  things  are  : 

First.  Was  the  appellee  justified  as  against  A.  Weed  & 
Co.  in  making  this  deduction  ? 

Second.    If  it  was  justified  against  A,  Weod  &  Co.  in 
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making  this  deduction,  liad  the  Bank  of  Antigo  acquired  any 
rights  against  the  appellee  at  the  time  the  deduction  was 
made  which  would  prevent  appellee  from  making  such  deduc- 
tion as  against  the  Bank  of  Antigo  ? 

Appellee  claimed  the  right  to  make  the  deduction  because 
the  discount  of  the  note  had  been  procured  by  fraud. 
When  the  note  was  presented  for  discount,  Hoxie  &  Mellor, 
the  makers  of  the  note,  were  hopelessly  and  irretrievably 
insolvent,  and  A.  Weed  &  Co.  knew  this  fact.  A.  Weed  & 
Co.  Avere  also  insolvent;  neither  of  which  facts  were  known 
to  the  Union  Trust  Company. 

Without  lengthening  this  opinion  to  the  extent  necessary 
to  set  forth  the  evidence  upon  which  such  a  conclusion  is 
reached,  it  may  be  said  that  the  evidence  fairly  estabhshes 
that  the  discount  of  the  note  referred  to  was  obtained  by 
Weed  &  Co.  upon  representations  which  w^ere  relied  upon  by 
appellee,  made  by  Weed  &  Co.  to  appellee,  which  were  in 
fact  false  and  fraudulent,  and  known  at  the  time  to  be  so  by 
Weed  &  Co. 

The  jury  to  whom  the  cause  was  submitted,  under  proper 
instructions  by  the  court,  must  have  so  found,  and  we  think 
were  fully  justified  by  the  evidence  in  so  finding. 

But  it  is  contended  by  api)ellant  that,  even  if  there  was 
such  fraud  practiced  as  to  justify  a  rescission,  the  contract 
of  discount  between  the  appellee  and  Weed  &  Co.  was  an 
entire  contract,  and  that  appellee  had  not  the  right  to  rescind 
as  to  the  one  note  for  $5,430,  without  rescinding  as  to  the 
other  two  notes  for  §3,000  each,  which  was  not  attempted 
to  be  done. 

It  is  doubtful  if  the  question  may  properly  be  raised  under 
any  error  assigned  upon  the  record.  But  assuming  that  it 
may  be,  we  do  not  think  the  position  is  well  taken. 

The  general  rule  unquestionably  is,  that  where  the  con- 
tract is  an  entire  one,  it  can  not  be  affirmed  in  part  and 
rescinded  in  part;  in  such  a  case  the  contract  must  be  rescinded 
in  totOy  or  not  at  all. 

The  original  proposition  made  by  Weed  &  Co.  to  appellee 
was  to  discount  for  them  all  or  a  part  of  $15,000  of  Iloxie 
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&  Mellor  paper,  which  they  expected  to  have  on  Septem- 
ber 1st,  and  the  appellee's  reply  thereto  was  that  it  could 
"  use,  say  $10,000  of  the  paper  referred  to,  from  September 
1st  to  4th." 

The  pai3er  that  was  sent  for  discount  consisted  of  three 
separate  notes,  as  already  stated,  for  $5,430,  $3,000  and 
$3,000  respectively,  aggregating  $11,430. 

The  paper  that  was  sent  not  corresponding  in  amount 
with  what  the  appellee  had  promised  to  discount,  all,  or  any 
one,  of  the  notes  might  have  been  rejected  by  the  appellee. 
Appellee  did,  however,  accept  the  notes  that  were  sent,  and 
mailed  back  to  Weed  &  Co.  a  statement  which,  although  on 
one  sheet,  was  a  separate  statement  concerning  each  partic- 
ular note. 

Here  there  were  three  different  notes,  entirely  separate 
and  distinct  from  each  other,  the  obligation  concerning  any 
one  of  which  was  independent  of  that  of  the  other  two,  or 
of  any  one  of  them. 

The  consideration  of  each  one  was  divisible  from  that  of 
the  others,  and  was  distinctly  set  forth  in  the  statement 
furnished. 

There  was  no  difficulty  in  determining  the  exact  sum  paid 
for  each  note.  The  contract  was  as  clearly  separable  as  any 
contract  can  be  when  it  is  made  at  one  time,  and  affects 
more  than  one  thing. 

The  contract,  although  entered  into  at  one  time,  was  divis- 
ible as  to  both  consideration  and  subject-matter. 

In  such  a  case  the  general  rule,  stated,  becomes  qualified, 
and  the  contract  becomes  subject  to  affirmance  as  to  a  part 
and  rescission  as  to  the  remainder. 

Here,  also,  checks  had  been  drawn  against  and  paid  out 
of  proceeds  of  the  discount  of  the  three  notes  to  an  amount 
exceeding  the  proceeds  arising  from  the  discount  of  the  other 
two  notes,  before  the  fraud  was  discovered.  The  fraud  as 
to  those  two  notes  had  been  completely  executed,  and  it  was 
not  possible  to  rescind  as  to  them,  nor  was  it  required. 
Wharton  on  Contracts,  Sec.  748;  Cushing  v.  Rice,  if)  Me. 
303;  Hill  v.  Rewee,  11  Met.  268;  Young  ife  C.  Mfg.  Co.  v. 
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Wakefield,  121   Mass.   91;  Presiott  v.   SpauldiDg,  120  111. 
208. 

Our  conclusion,  therefore,  is  that  as  against  Weed  &  Co. 
the  apjjellee  had  the  undoubted  right  to  rescind  the  contract 
as  was  done,  to  the  extent  of  the  returned  note  for  $5,430, 
and  to  deduct  from  Weed  &  Co.'s  account  the  proceeds 
arising  from  the  discount  of  that  note  and  placed  to  their 
credit  on  the  books  of  appellee. 

But  it  is  contended  by  appellant  that  if  the  appellee  had 
the  right  to  rescind  in  the  manner  it  did,  as  against  Weed 
&  Co.,  it  had  no  such  right  as  against  the  appellant,  Bank  of 
Antigo,  a  honajide  holder  of  the  check  in  question. 

At  the  time  the  check  in  question  was  drawn  and  delivered, 
there  were  not  sufficient  funds  to  the  credit  of  Weed  &  Co. 
with  the  appellee  to  pay  it,  and  there  was  never  afterward 
any  increase  in  that  credit,  except  such  as  arose  from  the 
discounting  of  the  three  notes.  It  can  hardly  be  claimed 
that  under  such  circumstances  any  superior  equity  arose  in 
favor  of  the  holder  of  the  check  ao:ainst  the  monev  subse- 
quently  secured  by  fraudulent  devices,  over  that  existing  in 
favor  of  the  appellee  whose  money  had  been  thus  fraudu- 
lently obtained. 

Unless,  therefore,  the  drawing  and  delivery  of  the  check 
to  the  cashier  of  the  Bank  of  Antigo,  on  September  2d,  in 
some  way  assigned  or  appropriated  by  operation  of  law,  as 
against  the  appellee,  sufficient  of  the  funds  thereafter  cred- 
ited to  Weed  &  Co.  to  pay  the  check,  the  contention  of  ap- 
pellant can  not  be  sustained. 

What,  then,  was  the  efifect  of  the  drawing  and  delivery  of 
the  check  in  question  ? 

As  between  Weed  &  Co.,  the  drawers,  and  the  cashier  of 
the  Bank  of  Antigo,  the  payee,  there  is  no  doubt  but  it 
operated  to  assign  to  the  latter  so  much  of  the  former's  de- 
posit as  the  check  called  for,  and  if  when  presented  the 
drawer  had  funds  on  deposit  with  the  appellee  sufficient  to 
pay  it,  the  appellee  Avas  bound  to  pay  it.  Munn  v.  Burch, 
25'^I11.  35;  Fourth  Nat.  Bk.  v.  City  Nat.  Bk.,  68  111.  398; 
Shaffner  v.  Edgerton,  13  Brad.  132. 
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But  the  rights  of  the  drawee,  the  appellee,  were  not  fixe<l 
until  presentation  of  the  check.  If  before  the  check  was 
presented  to  appellee  the  drawer's  funds  on  deposit  with  the 
appellee  had  become  exhausted  by  the  payment  of  other 
checks,  the  appellee  was  not  bound  to  pay  it.  Daniel  on 
Negotiable  Instruments,  Sees.  1634,  1638. 

The  contract  between  banker  and  depository  arising  out 
of  universal  custom,  is  that  the  banker  will  pay  out  the 
money  deposited,  on  the  presentation  of  the  depositor's 
checks  against  it,  in  such  sums  as  those  checks  may  specify, 
in  the  order  of  their  presentation,  and  the  holder  of  such 
a  check  becomes,  as  against  the  bank  on  which  it  is  drawn, 
in  case  the  drawee  shall  at  that  time  have  on  hand  the 
amount  specified  in  the  check,  entitled  to  payment  when 
the  check  is  presented,  but  not  before.  Fourth  Nat.  Bk.  v. 
City  Nat.  Bk.,  supra,   • 

Whatever  the  liability  of  a  banker  to  the  holder  of  a  check 
drawn  against  a  deposit  may  be  under  some  supposable  con- 
ditions, he  is  not  bound  to  pay  a  check  before  presentation, 
nor  unless,  when  presented,  he  has  on  hand  sufficient  of  the 
drawer's  money  to  pay  it. 

An  amount  exceeding  the  funds  arising  from  the  discount 
of  two  of  the  three  notes,  as  we  have  already  seen,  had  been 
paid  out  by  appellee,  before  the  check  in  question  was  pre- 
sented. 

The  remaining  funds  exceeded  by  a  small  sum  the  amount 
arising  from  the  discount  of  the  third,  or  returned,  note,  and 
were,  to  a  sufficient  extent,  appropriated  by  the  appellee  to 
the  payment  of  a  debt  to  itself  incurred  by  the  fraud  of  the 
drawers  of  the  check. 

The  debt  became  due  the  moment  the  fraud  was  discov- 
ered, and,  as  we  hold,  the  contract  out  of  which  it  arose  was 
properly  rescinded  by  the  appellee. 

The  only  way  to  rescind  was  the  one  pursued  by  the  appel- 
lee, by  taking  back  to  itself  the  money  it  had  placed  to  the 
credit  of  the  drawer's  account,  and  returning  the  note. 

If  appellee  had  the  right  to  rescind  because  of  the  fraud, 
and  we  have  held  it  had,  it  had  the  right  to  restore  to  itself 
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the  money  obtained  by  the  fraud,  whicih  the  drawers  of  the 
check  had  not  yet  obtained,  and  which  still  remained  in  the 
control  of  appellee. 

There  was  here  no  wrongful  changing  of  the  situation 
between  the  api^ellee  and  Weed  &  Co.,  to  the  injury  of  aj)pel- 
lant,  as  was  the  case  in  some  of  the  authorities  cited  b^ 
appellant.  It  was,  on  the  other  hand,  a  restoration  of  the 
right  as  between  them,  and  appellee  having  shown,  as  it  was 
burdened  with  doing,  that  it  had  the  right  to  rescind,  there 
was  no  wrongful  or  collusive  conduct  between  appellee  and 
Weed  &  Co.,  by  which  appellant  was  injured. 

The  right  of  appellee  to  charge  back  to  Weed  &  Co.,  or 
deduct  from  their  account,  the  money  thus  fraudulently 
obtained  and  passed  to  their  credit,  can  not  be  less  than  that 
which  is  well  understood  would  have  existed  in  the  case  of 
an  ordinary  liability  matured  and  owing  from  a  depositor  to 
a  banker,  as  opposed  to  the  rights  of  the  holder  of  a  subse- 
quently presented  check.  Myers  v.  Union  Nat.  Bk.,  27  111. 
App.  254;  Daniel  on  Negotiable  Instruments,  Sec.  326. 

Appellee  did,  it  is  true,  have  on  deposit  to  the  credit  of 
the  drawer,  at  times  between  the  time  the  check  was  drawn 
and  the  time  it  was  presented  for  payment,  more  than  suf- 
ficient funds  to  pay  the  check,  but  it  had  no  notice  of  the 
drawing  of  the  check  until  it  was  presented,  and  before  that 
time  those  funds  had  been  substantially  exhausted  by  the 
payment  of  other  checks  and  by  deducting,  rightfully,  as  we 
hold,  from  the  account  of  the  drawer  the  amount  of  the 
returned  note,  so  that  at  the  time  the  check  was  presented 
there  remained  to  the  credit  of  tlie  drawer  a  sum  far  insuf- 
cient  to  pay  the  check. 

Payment  of  the  check  was,  therefore,  rightfully  refused, 
not  only  as  against  Weed  &  Co.,  the  drawers,  but  also  as 
against  appellant,  the  holder  thereof. 

In  arriving  at  this  conclusion,  we  have  not  been  unmind- 
ful of  what,  at  first  sight,  seems  to  be  a  strong  equity  in  favor* 
of  appellant  arising  out  of  the  fact  that  the  check  which  was 
refused  payment  was  given  to  apjiellant  by  Weed  &  Co.,  in 
payment  of  a  note  of  Hoxie  &  Mellor,  owned  by  the  apjKjllee, 
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and  on  which  Weed  &  Co.  were  liable  as  indorsers,  and 
which  had  come  to  appellant's  hands  for  collection  purposes 
only. 

But  appellant  was  not  obliged  to  accept  the  check  as 
payment  of  that  note.  It  could  have  refused  anything  but 
money  in  payment  of  it,  or  could  perhaps  have  sent  forward 
the  check  for  collection  before  surrendering  the  note. 
Choosing,  as  it  did,  to  treat  the  check  as  money,  and  accept- 
ing it  as  payment  of  the  note,  and  remitting  its  own  funds 
to  the  owner  of  the  note,  the  appellant  is  in  no  position  to 
claim  anything  from  the  appellee  because  it  made  a  mistake 
in  taking  the  dishonored  check  as  cash. 

Where  one  of  two  innocent  parties  must  suffer  a  loss,  the 
one  by  whose  fault  the  loss  occurred  must  endure  it.  Jen- 
nings V.  Gage,  13  111.  610;  Toledo,  W.  i&  W.  Ky.  Co.  v. 
Gilvin,  81  111.  511. 

The  fact  that  appellee  might  probably  have  suffered  tlie 
loss  of  the  note  if  appellant  had  done  its  duty  and  refused 
aceptance  of  anything  but  money  in  its  payment,  is  no  legal 
excuse  for  appellant.  Ap]:)ellant  chose  to  adopt  the  trans- 
action as  its  own,  so  far  as  the  collection  of  the  note  was 
concerned,  and  it  must  abide  the  consequence. 

We  do  not  think  it  necessary  to  comment  in  detail  upon 
the  claim  made  by  appellant  that  certain  rejected  evidence 
should  have  been  allowed  to  go  the  jury,  that  certain  other 
evidence  should  have  been  excluded,  and  that  certain  in- 
structions asked  by  appellant  and  refused  should  have  been 
given.  It  is  sufficient  to  say  that  we  consider  there  was  no 
error  in  either.  The  instructions  that  were  given,  fairly 
presented  the  whole  case  to  the  jury,  and  we  think  the  judg- 
ment was  correct. 

The  judgnient  will  therefore  be  affirmed. 


Wells  and  French  Company  y.  Gortorski. 

1.  Master  and  SKRVAiirc— Dangers  of  the  Employment — Application 
of  the  Rule. — The  rule  that  where  the  dangers  of  the  employment  are  as 
well  known  to  the  servant  as  to  the  master  the  servant  who  chooBes  to 
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continue  in  the  employment  must  be  regarded  as  voluntarily  incurring 
the  ri  ^ks  incident  thereto,  does  not  apply  where  the  master  coerces  the 
servant  into  the  danger,  or,  in  some  other  way,  directly  contributes  to 
the  injury.  * 

2.  Felix)W-servakts — Inquiry  as  to,  When  not  Pertinent. — ^Whtther 
the  accident  was  caused  by  the  carelessness  of  a  fellow-servant,  need  not 
be  inquired  into  if  the  person  injured  was  forced  or  coerced  into  the 
danger  by  the  foreman. 

Mcmorandam.— Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  FKA.NK  Bakeb«  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  March  term, 
A.  D.  1893,  and  affirmed.    Opinion  filed  July  1,  1893. 

Statkment  of  THB  Ca8E. 

The  appellee  was  nineteen  years  old,  and  had  been  at  work 
for  appelLant  in  its  lumber  mill  a  month  as  a  common 
laborer.    He  could  speak  no  language  except  the  Polish. 

Two  piles  of  stringers  stood  in  front  of  a  machine  used 
for  sawing  heavy  lumber.  The  piles  were  from  five  to  six 
feet  high.  The  stringers  were  eight  inches  wide  and  planed 
smooth.  There  were  no  cross  })ieces  put  between  the  layers 
and  no  precautions  whatever  taken  to  prevent  them  from 
falling.  The  pile  nearest  the  machine  was  a  wide  one  and 
was  separated  from  the  outside  pile  by  a  space  of  about  two 
or  two  and  a  half  feet.  The  outside  pile  (the  one  which  fell) 
was  four  or  five  stringers  wide,  or  thirty-two  or  forty  inches, 
and  was  from  five  to  six  feet  high.  A  wagon  loaded  with 
car  sills  was  pulled  up  alongside  this  outside  pile  for  the 
purpose  of  having  the  sills  moved  across  the  piles  to  the 
machine  where  they  were  to  be  sawed.  Two  skids  had  been 
laid  over  the  space  between  the  two  piles  and  over  these 
skids  the  lumber  was  to  bo  rolled.  The  skids  were  slanting 
and  one  end  was  barely  hanging  on  the  plank.  A  foreman 
was  in  charge  of  the  work  and  of  the  men. 

Appellee  was  employed  in  another  portion  of  the  room. 
The  foreman  motioned  to  him  to  come  over  to  the  piles,  take 
hold  of  the  sills  and  help  move  them  over  to  the  machine. 
Several  men  were  there  already,  a  couple  at  the  wagon,  one 
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on  top  of  the  outside  shaky  pile,  and  one  in  the  narrow  spaco 
between  the  piles.  Appellee  stood  at  the  end,  and  in  that 
position  took  hold  of  theT first  sill  and  helped  push  it  over. 
Appellee  declined  to  go  between  the  piles.  The  foreman 
with  one  hand  upon  his  arm,  and  the  other  upon  his  back, 
pushed  him  in  between  the  piles.  The  second  sill  was  already 
upon  its  way  over;  appellee  caught  hold  of  it  and  helped 
move  it  over.  The  man  on  the  pile  held  the  third  and  it 
slipped  in  some  way,  when  four  or  five  of  the  heavy  stringers 
fell  with  him  upon  appellee,  crushing  his  leg,  and  leaving 
him  a  cripple  for  life. 

Appellant's  Brief,  Walker  &  Eddy,  Attorneys. 

An  employe  can  not  recover  for  an  injury  suffered  in  the 
course  of  the  business  about  which  he  is  employed,  from 
defective  machinery  used  therein,  after  he  had  knowledge 
of  the  defect,  and  continued  his  work,  it  being  held  that, 
upon  becoming  aware  of  the  defective  condition  of  such 
machinery,  he  should  desist  from  his  employment ;  but  if 
he  does  not  do  so,  and  chooses  to  continue,  he  is  deemed 
to  have  assumed  the  risk  of  such  defects,  at  least  when  he 
had  not  been  induced  by  his  employer  to  believe  that  a 
change  would  be  made,  and  had  not  plainly  objected. 
Camp  Point  Mfg.  Co.  v.  Chas.  Eallou,  Admr.,  71  III.  417; 
Mad  Eiver  and  L.  E.  R.  E.  Co.  v.  Barber,  5  O.  St.  541; 
Ilayden  v.  Smith ville  Mfg.  Co.,  29  Conn.  519;  Buzzell  v, 
Laconia  Mfg.  Co.,  48  Me.  113;  ^Vright>  v.  K  Y.  Cent.  R. 
R.  Co.,  25  N.  Y.  562;  Priestly  v.  Fowler,  3  M.  &  W.  1; 
Dynan  v.  Leach,  40  Eng.  L.  &  Eq.  401;  Chicago  &  A.  R. 
R.  Co.  V.  Charles  Munroe,  85  111.  25. 

The  following  authorities  support  the  proposition  that  if 
the  act  which  a  servant  is  ordered  to  do  is  obviouslv  dan- 
gerous,  he  can  not  recover:  Cassidy  v.  Maine  Cent.  R.  R. 
Co.,  76  Me.  488;  Kresanowski  v.  Northern  P.  R.  R.  Co.,  IS 
Fed.  Rep.  229;  St.  etc.  R.  R.  Co.  v.  Rosenberry,  45  Ark. 
256;  Taylor  v.  Chicago  &  IST.  W.  R.  R.  Co.,  N.  W.  Rep., 
Vol.  2,  p.  24;  Strohlendorf  v.  Rosenthal,  30  Wis.  674;  Norey 
V.  Lower  Vein  Coal  Co.,  55  la.  671;  Sullivan  v.  India  Mfg. 
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Co.,  113  Mass.  396;  Ladd  v.  Now  Bedford  R.  R.  Co.,  IID 
Mass.  413;  Toledo,  W.  &  W.  R.  R.  Co.  v.  Ashbur\%  84  111. 
429;  Toledo,  W.  &  W.  R.  R.  Co.  v.  Moore,  77  111.  217; 
Indianapolis,  B.  &  W.  R.  R.  Co.  v.  Flanigan,  77  111.  30."); 
Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Clark,  11  Brad.  104;  Buhle 
V.  Ilarland,  37  111.  App.  350,  351. 

Appellee's  Brief,  Gibbons,  Kayanagh  &  O'Doxnell, 

Attorneys. 

Where  defects  in  the  machinery  or  other  appliances  are 
as  well  known  to  the  servant  as  to  the  master,  the  servant 
must  be  regarded  as  voluntarily  incurring  tlie  risk  resulting 
from  its  use,  unless  the  master  by  urging  on  the  servant  or 
coercing  him  into  danger,  or  in  some  way  or  other,  directly 
contributes  to  the  injury.  Pennsylvania  Co.  v.  Lynch,  90 
111.  333;  Chicago,  B.  i^  Q.  R.  R.  v.  Smith,  18  Brad.  119; 
Chicago,  R  I.  &  P.  R.  R.  v.  Clark,  11  Brad.  104. 

The  conduct  of  Brandt  being  in  the  furtherance  of  his 
master  s  business  was  the  act  of  the  master.  111.  C.  R.  R. 
V.  Ross,  31  111.  App.  170. 

The  mere  fact  that  another  person  concurs  or  co-operates 
in  producing  the  injury  or  contributes  thereto  in  any  degree, 
whether  large  or  small,  is  of  no  consequence.  S.  &  R.  on 
Neg.,  Sec.  31;  Eaton  v.  R.  R.,  11  Allen,  500;  Martin  v.  North 
Star  Works,  31  Minn.  .407;  Atkins  v.  Transportation  Co., 
60  Wis.  141;  Hunt  v.  R.  R.,  14  Mo.  App.  160 ;  Henry  v. 
Dennis,  93  Ind.  452;  47  Am.  Rep.  381;  Slater  v.  Mersereau, 
64  N.  Y.  138;  Burrows  v.  Gixs  Co.,  5  Exch.  67;  Campbell  v. 
Stillwater,  32  Minn.  308;  Andrews  v.  O'Connor  (Tex.),  10 
S.  W.  628 ;  C.  &  A.  R.  R.  v.  Pennell,  110  111.  435 ;  Chicago 
&  N.  W.  R.  R.  V.  Ilunerberg,  16  Brad.  387;  Johnson  v.  Tel- 
ephone Co.  (Minn.),  51  N.  W.  Rep.  225. 

Opinion  of  the  Court,  Shepard,  J. 

The  appellee  was  a  common  laborer,  eighteen  years  of  age, 
and  had  worked  for  the  appellant  about  a  month  and  a  half 
in  its  car  shops.  He  was  a  Pole  and  spoke  and  understood 
only  the  Polish  language. 
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At  the  time  of  receiving  the  injury,  he  was  engaged  in 
assisting  in  the  unloading  of  a  wagon-load  of  car-sill  timbers, 
under  the  direction  of  a  foreman  named  Brandt.  He  was 
called  from  other  employment  to  assist  at  this,  and  had 
worked  at  it  for  about  ten  minutes,  or  long  enough  for  two 
sills  to  be  unloaded,  and  it  was  while  the  third  sill  was  be- 
ing unloaded  that  the  accident  happened. 

The  car^sills  that  were  being  unloaded  were  from  twenty- 
eight  to  thirty-five  feet  long,  three  or  more  inches  thick, 
and  from  nine  to  fourteen  inches  wide. 

The  loaded  wagon  stood  alongside  a  pile  of  smootlily 
Dlaned  timbers  four  or  five  feet  hi^h  and  four  or  five  strino-- 

1.  o  o 

ers,  or  pieces,  wide,  laid  upon  each  other  with  no  binders  or 
cross-pieces  between. 

Separated  from  the  pile  next  to  the  wagon  by  a  space  two 
and  a  half  or  three  feet  wide,  there  was  a  larger  pile  of 
timbers. 

The  stuff  on  the  wagon  was  required  to  be  moved  to  the 
furthest  pile,  and  the  process  of  doing  it  was  by  lifting  the 
timbers  from  the  wagon  onto  skids  that  reached  from  one 
pile  to  the  other  across  the  passage-way,  and  shoving  them 
across  on  the  skids. 

The  first  piece  was  successfully  transferred  to  the  remote 
pile.  When  the  second  piece  was  being  removed,  it,  appar- 
rently  being  shorter  than  the  piles  of  timber,  could  only  be 
handled  by  some  one  going  into  the  passage-way  between 
the  piles  where  it  could  be  reached  and  taken  hold  of. 

Thereupon  the  foreman,  Brandt,  took  hold  of  the  appellee 
and  shoved  him  in  between  the  piles,  with  indications  that 
he  should  shove  the  timber  along  on  the  skids.  While  he 
was  thus  engaged,  others  were  at  work  moving  the  third 
piefce.  Instead  of  that  piece  slipping  along  on  the  skid, 
something  occurred  which  caused  the  skid  to  slip  and  catch 
against  a  part  of  the  first  pile  of  timbers,  and  pull  the  pile 
down  upon  appellee,  and  crush  his  leg. 

The  appellee  himself  testified  he  had  been  in  between  the 
two  piles  of  timber  "  about  five  minutes,  may  be  not  that 
long."    Novak,  one  of  his  witnesses,  testified  ''  he  hadn't 
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been  inside  there  more  than  a  minute,"  before  he  was  hurt. 
There  is  the  not  unusual  conflict  between  the  testimony 
of  appellee  and  that  of  Brandt,  the  foreman,  as  to  what  the 
latter  said  and  did  to  appellee  which  caused  the  latter  to  go 
in  between  the  piles  of  lumber.  That  it  was  necessary  for 
some  one  to  go  in  there  to  take  hold  of  and  handle  the  tim- 
ber, in  order  to  move  it  across  to  the  further  pile,  is  appar- 
ent from  the  situation.  Appellee  testified  that  Brandt  took 
and  shoved  him  in  there,  with  an  oath;  that  Brandt  said 
something  else  which  he  could  not  understand,  because  he 
understood  neither  English  nor  German,  but  he  could  under- 
stand the  oath;  that  he  was  afraid  to  be  in  there  because 
the  pile  that  fell  shook,  and  that  he  was  afraid  to  go  out 
because  Brandt  stood  at  the  end  and  he  would  push  him 
back  again;  that  Brandt  was  talking  loudly,  was  angry  and 
swearing.  Novak,  one  of  appellee's  witnesses,  testified 
that  Brandt  caught  appellee  by  the  shoulder  with  one  hand 
and  the  other  at  his  back  and  pushed  him  in  there,  but 
that  he  could  not  understand  wh^^t  he  said. 

Brziski,  another  of  appellee's  witnesses,  was  assistant  fore- 
man, and  testified  he  told  Brandt,  the  foreman,  that  the  men 
could  not  work  in  there,  that  the  piles  were  high  and  not 
wide,  that  they  were  shaking  because  not  piled  straight, 
and  would  fall  over  on  the  men's  legs,  but  Brandt  said 
to  put  on  cross  pieces  and  go  ahead ,  with  the  work,  and 
that  after  he  put  on  the  skids  he  went  away  because  he 
didn't  want  to  have  anything  to  do  with  them,  and  the  ac- 
cident occurred  about  two  minutes  later.  "  I  knew  that  the 
pile  was  shaky,  and  I  would  not  stand  around  there." 

Scherninski,  another  witness  for  the  appellee,  testified  that 
he  wa«  at  work  between  the  piles,  but  by  jumping  quickly 
enough  had  escaped  injury;  that  Brandt  took  appellee  by 
the  arms  and  pushed  him  between  the  piles  and  told  him  he 
did  not  go  fast  enough. 

Jarmush,  another  of  appellee's  witnesses,  who  was  work- 
ing on  top  of  the  pile  that  fell,  testified  that  Brandt  pushed 
appellee  between  the  piles,  and  took  hold  of  the  first  piece 
to  show  him  how  to  do  the  work. 
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Brandt  denies  that  he  pushed  appellee  between  the  piles 
or  swore  at  him,  but  says  that  being  unable  to  make  him 
understand  English  or  German,  he  took  him  by  the  arm,  and 
told  him  and  motioned  him  to  go  up  on  top  of  the  pile  where 
he  could  work  to  better  advantage,  and  that  had  appellee 
done  so,  he  would  not  have  been  hurt;  and  he  denies  that 
any  one  told  him  the  pile  was  dangerous,  or  that  he  saw 
anything  that  tended  to  make  it  insecure. 

The  theory  of  appellant  is,  jSrst,  the  direct  and  proximate 
cause  of  the  accident  was  the  carelessness  of  Jarmush,  one  of 
the  men  on  top  of  the  piles,  and  fellow-servant  with  the  ap- 
pellee; and,  second,  that  the  appellee  was  aware  of  the  dan- 
gers attending  the  work,  and  made  no  objections  to  going 
between  the  piles,  and  made  no  attempt  to  go  out  after  he 
saw  that  the  pile  shook  and  his  position  was  one  of  danger. 

There  was  testimony  that  tended  to  show  that  the  acci- 
dent was  caused  by  the  unskillful  and  careless  manner  in 
which  the  third  timber  that  caused  the  skid  to  slip  and  bring 
down  the  pile  that  fell,  was  moved  by  fellow-workmen  with 
appellee,  as  well  as  from  the  insecure  condition  of  the  pile 
itself. 

But  the  testimony,  by  a  large  preponderance,  shows  that 
the  appellee  was  forced  into  the  position  of  danger  by  the 
foreman,  and  that  he  was  coerced  to.  remain  there  by  a  fear 
of  the  foreman,  superinduced  by  his  language,  actions  and 
position,  which  was  greater  than  his  fear  of  the  danger  of 
the  place,  and  that  overcame  his  own  judgment. 

The  rule  that  where  the  dangers  of  the  employment  are 
as  well  known  to  the  servant  as  to  the  master,  the  servant 
who  chooses  to  continue  in  the  employment  must  be  re- 
garded as  voluntarily  incurring  the  risks  incident  thereto, 
does  not  apply  where  the  master  coerces  the  servant  into 
the  danger,  or,  in  some  other  way,  directly  contributes  to 
the  injury.  C,  B.  &  Q.  K.  K.  Co.  v.  Smith,  18  Brad.  119, 
and  cases  cited;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Clark,  11  Brad.  104. 

Under  the  instructions  given  by  the  court,  the  aspect  of 
the  case  as  to  whether,  the  danger  being  as  well  known  to 
the  appellee  as  to  the  ^appellant,  the  foreman  forced  and 
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coerced  the  appellee  into  it,  and  thereby  directly  contributed 
to  the  injury,  was  fairly  presented  to  the  jury.  On  a  ques- 
tion of  fact  depending  upon  conflicting  testimony,  the  find- 
ing of  the  jury  should  not  be  disturbed,  especially  where 
such  finding  is,  as  we  think,  manifestly  justified  by  the  evi- 
dence. Whether  the  accident  was  caused  by  the  careless- 
ness of  a  fellow-servant,  need  not  be  inquired  into  if  the 
person  injured  was  forced  and  coerced  into  the  danger,  by 
the  foreman. 

4Phe  refused  instructions  requested  by  the  appellant  were 
properly  withheld  from  the  jury.  They  severally  omitted 
the  element  of  force  and  coercion — ^an  element  so  closelv 
blended  with  the  theory  of  law  presented  by  the  instructions 
as  asked,  as  to  require  to  be  incorporated  in  them. 

The  instructions  given  by  the  court  on  its  own  motion 
presented  the  whole  case,  and  each  part  of  it,  to  the  jury 
fully  as  favorably  to  the  appellant  as  it  was  entitled  to. 

Upon  the  whole  reconl,  we  think  no  error  is  shown  suflS- 
cient  to  warrant  a  reversal  of  the  judgment,  and  it  will  there- 
fore be  affirmed. 


Wells  and  French  Company  t.  Miskowicz. 

1.  NEGLiaENCE— Condiwf  of  Both  Parties. — In  actions  for  personal 
injuries  resulting  from  negligence,  the  conduct  of  both  parties  is  in 
issue.  The  injured  party  is  not  negligent  in  not  foreseeing  danger 
which  there  was  no  reason  to  suspect.  The  same  rule  should  be  applied 
to  the  other  party. 

Memorandum.-— Case.  In  the  Circuit  Court  of  Cook  County;  the 
Hon.  Francis  Adams,  Judge,  presiding.  Declaration;  plea,  not  guilty; 
trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  March  term,  A.  D.  1898.  Reversed  and  re- 
manded.   Opinion  filed  April  19,  1893. 

The  opinion  states  the  case. 

Bailey  &  Waldo,  attorneys  for  appellant 
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Brandt  &  Hoffmann,  attorneys  for  appellee. 

Opinion  of  the  Court,  Gary  P.  J. 

The  appellee  was  in  the  service  of  the  appellant  as  a 
laborer,  and  was  injured  while  assisting  to  unload  from  a 
wagon  some  heavy  timbers.  He  alleges  that  he  was  pushed 
into  a  dangerous  place  by  the  foreman  and  ordered  to  work 
there. 

On  that  occasion  it  seems  to  have  been  the  manner  of 
unloading  the  timbers,  which,  being  much  longer  than  the 
wagon,  projected  several  feet  beyond  the  hind  end  of  it, 
that  several  men,  of  whom  the  appellee  was  one,  lifted  the 
rear  end  of  the  timber  and  carried  it  to  a  rest  on  the  hind 
wheel  of  the  wagon  on  the  side  from  which  the  unloading 
was  being  done,  and  then  bearing  down  on  that  end  of  the 
timber,  raised  and  swung  the  forward  end  as  they  desired. 
In  so  doing  the  appellee  was  under  the  timber. 

The  piece  on  which  they  were  at  work  having  been 
brought  to  a  rest  on  the  hind  wheel  and  the  rear  end  of  the 
timber  being  borne  down,  it  slipped  from  the  wheel  and  fell 
upon  appellee. 

Now,  if  the  place  in  which  the  appellee  worked  was  one  of 
danger,  why  he  was  there,  was  material  on  the  question  of 
his  own  care ;  but  the  event  by  itself,  does  not  prove  that 
the  place  was  one  of  danger  so  obvious,  that  the  appellant, 
through  the  foreman,  was  guilty  of ,  negligence  in  putting 
the  appellee  there  to  work. 

The  appellant  endeavored  by  questions  to  witnesses  to 
show  that  the  ordinary  and  usual  way  of  unloading  was 
adopted  in  this  instance,  but  the  court  would  not  permit  it, 
and  the  appellant  excepted. 

As  the  appellee  had  not  worked  for  the  appellant  until 
the  day  he  was  hurt,  and  as  the  piece  of  timber  which  fell 
was  the  first  to  be  unloaded  in  the  same  manner,  it  may  be 
conceded,  that  the  offered  evidence  had  no  relation  to  the 
question  of  his  own  care ;  but  if  that  method  was  the  ordi- 
nary and  usual  one,  was  the  slipping  of  the  timber  from  the 
wheel,  when  under  the  supposed  control  of  the  men  who 
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had  lifted  it  there,  such  an  incident  that  the  probability  or 
possibility  that  it  might  happen  should  have  been  antici- 
pated by  the  appellant?  Accidents  may  happen  under 
almost  any  conceivable  circumstances. 

The  api3ellant  did  not  insure  the  safety  of  the  appellee, 
but  it  was  its  duty  not  to  expose  him  to  foreseen  or  sus- 
pected danger.  If,  however,  neither  observation  nor  expe- 
rience suggested  any  danger  in  pursuing  the  ordinary  and 
usual  course  in  the  conduct  of  the  business,  where  is  the 
negligence  in  continuing  that  course  ? 

The  rejected  evidence  should  have  been  admitted,  and  had 
it  appeared  that  the  method  of  unloading  was  usual,  and 
had  often  been  adopted  without  accident,  the  appellant 
would  have  had  the  basis  of  an  argument  that  it  Avas  not 
dangerous.  It  would  then  have  been  ojien  to  the  appellee, 
in  reply,  to  prove  accidents  in  pursuing  that  method.  The 
case  would  not  have  resembled  Kolb  v.  Chicago  Stamping 
Company,  33  111.  App.  48S,  but  Chicago-Anderson  P.  B. 
Co.  V,  Reinneiger,  140  111.  334;  S.  C,  41  111,  App.  324. 

Field  V.  Davis,  27  Kansas,  400,  is  in  point,  and  the  reason- 
ing there  commends  itself  to  our  judgment. 

In  actions  of  personal  injuries  resulting  from  negligence, 
the  conduct  of  both  parties  is  in  issue.  We  have  held  that 
the  injured  party  is  not  negligent  in  not  foreseeing  danger 
which  there  was  no  reason  to  suspect.  Dunham  v.  Dau- 
delin,  41  111.  App.  175. . 

The  same  rule  should  be  applied  to  the  other  party. 

We  do  not  decide  that  the  opinions  of  witnesses  as  to 
proper  methods  were  admissible;  onlyt  what  had  been  ordi- 
nary and  usual  methods. 

Without  considering,  or  rather  without  deciding  other 
questions  in  the  case,  the  judgment  is  reversed  and  the  cause 
remanded. 
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51    384 
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1.  Record — Original  BUI  of  Exceptions  Incorporated  in  the  Record. 
Under  the  act  of  June  15, 1878,  parties  may  by  stipulation  have  the  orig- 
inal bill  of  exceptions  incorporated  in  a  transcript  of  the  record  without 
being  liable  to  pay  fees  or  costs  therefor. 

2.  Record — Stipulation  to  Incorporate  Bill  of  Exceptions,— A  bill  of 
exceptions  is  a  part  of  the  record.  The  court  by  its  act  made  that  a 
part  of  the  record  which  otherwise  would  not  be  so.  A  stipulation 
by  the  parties  tliat  it  be  incorporated  in  the  record  of  the  cause  has  no 
effect. 

Hemorandnm. — ^Assumpsit.  In  the  Circuit  Court  of  Cook  County ; 
the  Hon.  Richakd  S.  Tuthtt.Ti,  Judge,  presiding.  Declaration  for  work 
and  labor;  plea,  general  issue,  affidavits  of  merit;  trial  by  jury;  verdict 
and  judgment  for  plaintiff ;  defendant  appeals.  Heard  in  this  court  at 
the  March  term,  1893,  and  affirmed.     Opinion  filed  April  6, 1893. 

The  opinion  states  the  case. 

Kino  &  Gross,  attorneys  for  appellant 

Louis  Weber,  attorney  for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

We  find  in  the  record  of  that  case  a  stipulation  that  the 
original  bill  of  exceptions  be  incorporated  in  the  record  of 
this  cause.  Such  stipulation  has  no  effect.  A  bill  of  excep- 
tions, is  a  part  of  the  record.  The  court  bj''  its  act  made 
that  a  part  of  the  record  which  otherwise  would  not  be  so. 

The  bill  of  exceptions  was  no  more  a  part  of  "  incorpo- 
rated in  the  record"  after  this  stipulation  than  before.  The 
statute  provides  that  parties  may  by  stipulation  have  the 
original  bill  of  exceptions  incorporated  in  a  transcript  of 
the  record  without  being  liable  to  pay  fees  or  costs  therefor. 
Act  approved  June  15,  1877. 

The  clerk  of  the  Circuit  Court  certifies  that  there  is  incor- 
porated in  the  transcript  of  the  record,  the  bill  of  excep- 
tions, by  stipulation  of  the  parties.  There  was  no  such 
stipulation* 
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We  have  before  called  attention  to  such  irregularity. 
Zielinski  v.  Remus,  opinion  filed  January  7,  1893. 

Notwithstanding  this,  we  have  examined  this  appeal  upon 
its  merits  and  find  no  sufficient  reason  for  interfering  with 
the  judgment  of  the  court  below. 

According  to  the  testimony  of  the  defendant  he  did  not, 
when  the  plaintiff  went  to  work  for  him,  expect  that  she 
would  not  be  paid  wages;  on  the  contrary,  he  proposed  to 
her  to  make  an  agreement  as  to  what  she  should  receive; 
while  the  plaintiff  testified  that  he  promised  to  pay  her  just 
the  same  that  she  had  received  at  her  former  plac^. 

The  instructions  asked  by  the  defendant  were,  therefore, 
properly  refused.  The  case  stood  upon  whether  the  jury 
would  believe  the  evidence  that  plaintiff  had  agreed  to  work 
for  nothing  or  the  testmiony  that  she  had  done  nothing  of 
the  kind. 

The  case  was  fairly  tried,  the  jury  were  properly  in- 
structed and  we  can  not  say  that  the  verdict  was  contrary 
to  the  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


50    456 

'  50    9041 
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50    456 
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1.  Mechanics'  Lien — Description  of  the  Premises. — The  statute 
requiring  that  the  premises  to  be  charged  with  the  lien  BhaU  be  correctly 
described,  does  not  mean  that  they  shall  be  described  with  aU  the 
minuteness  and  exactness  that  might  be  employed  by  an  expert  convey- 
ancer. A  description  that  so  identifies  the  premises  sought  to  be 
charged  as  to  render  tlieir  location  susceptible  of  ready  ascertainment 
from  the  description  itself,  is  sufficient. 

2.  Mechanics'  Lien — Desanption  of  Premises--  Variance.  — ^A  variance 
between  the  two  descriptions  consisted  in  the  omission  of  one  of  the  let- 
ters "n"  from  the  word  Downing,  so  as  to  make  it  read  **  Dowing,"  and 
of  the  words  describing  the  part  of  section  28  in  which  the  particular 
addition  referred  to  is  located,  and  of  the  number  of  the  meridian.  It  teas 
held  that  the  omission  of  the  letter  *'n"  from  the  word  Downing,  making  it 
read  **  Dowing,"  however  material  under  different  conditions,  is  not 
material  here. 

8.    Courts — Judicial  Notice, — The  court  wiU  take  notice  of  the  gov- 
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emment  surveys,  and  of  the  fact  that  all  the  land  in  Cook  County  lies 
east  of  the  third  principal  meridian,  so  that  when  range  thirteen  east  is 
mentioned,  the  court  will  supply  the  ellipsis. 

4.  Mechanics'  himf—Verification  of  the  Statement. — A  statement 
for  a  mechanics'  lien  was  in  the  form  of  an  affidavit,  and  stated  that  the 
exhibit  attached  was  a  just  and  true  statement  of  the  account  due  for 
lumber  furnished,  at  the  times  in  said  statement  mentioned,  etc.,  and  it 
appeared  that  the  attached  exhibit  contained  every  particular,  of  kind; 
quality,  size,  price,  and  time  of  delivery  of  the  materials,  mentioned  in 
exact  detaiL  It  vxxs  held  that  the  affidavit  and  the  exhibit  clearly 
amounted  to  a  statement,  verified  by  affidavit,  within  contemplation  of 
the  statute. 

Memorandnm. — Mechanics'  lien.  In  the  Superior  Court  of  Cook 
County.  Appeal  from  an  order  dismissing  the  petition.  Heard  in  this 
court  at  the  March  term,  A.  D.  1898.  Reversed  and  remanded  witti 
directions.    Opinion  ffied  April  12,  1898. 

The  opinion  states  the  case. 

Appellants'  Brief,  Levi  Spbague,  AxroRNEr. 

The  description  is  good,  if  the  premises  can  be  located. 
Lombard  v.  Johnson,  76111.  599;  Strawn  v.  Cogswell,  28  111. 
457;  Quackenbush  v.  Carson,  21  111.  99. 

Appellees'  Brief,  Henry  C.  Huston,  Attorney. 

The  law  is  now  so  well  established  that  the  verification 
must  be  a  perfect  and  complete  one,  such  as  should  be  at- 
ta<5hed  to  a  petition  or  other  pleading  demanding  a  verifica- 
tion, that  it  is  almost  superfluous  to  cite  authorities  to  this 
honorable  court.  McDonald  v.  Rosengarten,  134  111.  126; 
McDonald  v.  Rosengarten,  35  111.  App.  75;  The  A.  R.  Beck 
Lumber  Co.  v.  Edward  A.  Ilalsey,  41  111.  App.  349;  Mary 
Seller,  impleaded,  etc.,  v.  Jacob  Schaefer,  40  111.  App.  74. 

Opinion  of  the  Court,  Shepard,  J. 

The  controversy  involved  in  this  appeal  has  arisen  over 
the  sufficiency  of  the  statement  of  account  filed  in  the  oftice 
of  the  clerk  of  the  Circuit  Court,  to  entitle  appellants  to 
a  mechanics'  lien  against  certain  real  estate. 

The  statute  (Section  4,  Chap.  82,  Rev.  Stat.  Illinois)  pro- 
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vides  that  the  required  statement  shall  contain  a  "  correct 
descrii)tion  of  the  property  to  be  charged  with  the  lien,"  and 
it  shall  be  "  verified  bv  an  affidavit." 

The  petition  for  a  lien  was  dismissed  by  the  Superior 
Court,  upon  the  recommendation  of  the  master,  to  whom  the 
cause  was  referred,  who  found  that  the  statement  did  not 
contain  a  correct  description  of  the  property,  and  was  not 
verified  by  an  affidavit. 

The  statement  with  affidavit  as  filed,  without  the  formal 
heading,  was  as  follows : 

"  Charles  F.  Nelson,  being  first  duly  sworn,  on  oath  says 
that  he  is  the  agent  of  O'Brien,  Green  &  Co.,  and  that  the 
attached  'Exhibit  A'  is  a  just  and  true  statement  of  the 
account  due  to  O'Brien,  Green  &  Co.  from  Charles  A.  Kro- 
chinski,  for  lumber,  etc.,  furnished  said  Chas.  A.  Krochinski 
at  the  times  in  said  statement  mentioned,  which  various 
amounts  are  due  and  payable  sixty  days  from  and  after  the 
respective  dates  thereof.  And  affiant  says  that  the  lumber, 
etc.,  in  said  statement  mentioned,  were  used  in  the  construc- 
tion and  improvement  of  a  three-story  brick  building,  situated 
upon  the  following  described  premises  in  the  County  of  Cook 
and  State  of  Illinois,  to  wit :  Lot  10,  block  2,  Dowing,  Corn- 
ing &  Prentiss'  Douglas  Park  Addition  to  Chicago,  section 
25,  township  39  north  of  range  13  east ;  and  affiant  says  that 
there  is  now  due  and  owing  to  said  O'Brien,  Green  &  Co., 
from  said  C.  A.  Krochinski,  at  whose  request  said  material, 
lumber,  etc.,  was  furnished  as  aforesaid,  after  allowing  to 
him  all  just  credits,  deductions  and  set-oflfs,  the  sum  of 
$517.95,  for  which  amount  said  O'Brien,  Green  &  Co.  claims 
a  lien  upon  the  above  describeil  premises. 

Charles  F.  Nelson. 

Subscribed  and  sworn  to  before  me  this  25th  day  of  Jan- 
uary, A.  D.  1892. 

Henry  Best,  Clerk." 

Then  follows  a  particular  description  of  the  lumber,  in 
feet,  sizes,  price,  etc.,  and  the  time  of  delivery  of  each  part 
thereof. 

A  technically  exact  description  of  the  premises,  according 
to  a  statement  in  appellee's  brief,  would  be  as  follows : 
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"  Lot  ten  (10),  in  block  two  (2),  in  Downing,  Corning  & 
Prentiss'  Douglas  Park  Addition  to  Chicago,  being  a  subdi- 
vision of  block  four  (4)  and  lot  two  (2)  in  block  three  (3),  in 
Circuit  Court  partition  of  the  east  one-half  of  the  north- 
east one-quarter,  and  that  part  of  the  east  one-half  of  the 
southeast  one-quarter,  lying  north  of  the  centre  line  of 
Ogden  avenue,  of  section  twenty-three  (23),  township  thirty- 
nine  (39)  north,  range  thirteen,  east  of  the  third  principal 
meridian,  Cook  county,  Illinois." 

The  variations  between  the  two  descriptions  consists  in 
the  omission  of  one  of  the  letters  "  n  "  in  the  word  Down- 
ing, so  as  to  make  it  read  «  Dowing,"  and  of  the  words 
describing  the  part  of  section  twenty-three  in  which  the  par- 
ticular addition  referred  to  is  located,  and  of  the  number  of 
the  meridian. 

The  statute  requiring  that  the  premises  to  be  charged 
with  the  lien  shall  be  correctly  described,  does  not  mean 
that  they  shall  be  described  with  all  the  minuteness  and  ex- 
actness that  might  be  employed  by  an  expert  conveyancer. 
A  description  that  so  identifies  the  premises  sought  to  be 
charge^  as  to  render  their  location  susceptible  of  ready 
ascertainment  from  the  description  itself  is  sufficient.  3 
Washburn  on  Keal  Property,  423  (5th  Edition). 

"  If  sufficiently  described  to  enable  a  surveyor  to  locate 
it  (the  land),  then  the  instrument  is  good  and  binding." 
White  V.  Hermann,  51  111.  243. 

The  omission  of  the  letter  "  n  "  from  the  word  DoAvning 
making  it  read  "  Dowing."  however  material  under  different 
conditions,  is  not  material  here.  The  names  following  that 
one  make  it  perfectly  clear  what  addition  was  referred  to, 
and  that  is  enough.  The  doctrine  of  idem  soiians  need  not 
be  called  upon,  but  if  resorted  to,  the  authority  of  Chiniquy 
V.  Catholic  Bishop,  41  IlL  148,  holding  that  spelling  the 
name  "  Antoine,"  "  Otaine,"  did  not  constitute  a  variance, 
is  applicable.  There  is  less  difference  of  sound  between 
Downing  and  Dowing,  than  between  Antoine  and  Otaine. 

The  court  will  take  notice  of  the  government  surveys,  and 
of  the  fact  that  all  the  land  in  Cook  county  lies  east  of  the 
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third  principal  meridian;  so  that  when  range  thirteen  east  is 
mentioned,  the  court  will  supply  the  ellipsis.  White  v. 
Hermann,  supra. 

As  to  the  other  defect  alleged  to  exist  in  the  description 
of  the  premises,  because  it  does  not,  in  addition  to  naming 
the  lot  and  block  in  the  specified  addition  to  Chicago,  and 
the  section,  township  and  ran^e,  go  farther  and  particularly 
specify  the  part  of  that  section  which  the  addition  includes, 
we  entertain  no  doubt. 

In  the  description  given,  the  state,  county,  city,  lot,  block, 
addition,  section,  township  and  range  are  specifically  and 
correctly  named.  That  the  lot  described  could  be  locate 
by  the  description  by  a  surveyor,  or  by  any  other  person 
accustomed  to  such  matters,  is  certain.  Nothing  more  is 
required.  Ko  set  form  of  words  is  required,  but  only  such 
language  as  clearly  designates  the  land.  A  description  suf- 
ficient to  pass  title  under  is  enough.  The  property  was  cor- 
rectly described  within  the  meaning  of  the  statute.  Blakeley 
V.  Bestor,  13  111.  708;  Williams  v.  Warren,  21  111.  541;  Strawn 
V.  Cogswell,  28  111.  457;  Chiniquy  v.  Catholic  Bishop,  41  111. 
148;  White  v.  Ilermann,  51  111.  243;  Bowen  v.  Frout,  52  111. 
354;  Dougherty  v.  Purdy,  18  111.  208;  Worden  v.  Williams, 
24  111.  74;  Dickenson  v.  Breeden,  30  111.  279. 

It  remains  to  be  determined  whether  the  statement  of 
account  was  properly  verified.  "  Verification,  in  this  con- 
nection, plainly  means,  certifying  that  the  statement  as  made 
is  true."    McDonald  v.  liosengarten,  134  111.  126. 

The  statement  and  aflidavit,  here,  are  essentially  different 
from  that  appearing  in  McDonald  v.  Kosengarten,  35  111. 
App.  75,  and  the  same  case  in  134  111.  126,  and  in  Beck 
Lumber  Company  v.  Ilalsey,  41  111.  App.  349.  There  it  was, 
in  the  language  of  the  Supreme  Court,  "  merely  an  affidavit 
that  the  claimant  has  performed  the  labor  and  furnished  the 
materials,  not  as  set  forth,  but,  simply,  set  forth  in  the  above 
statement  of  claim,"  and  amounted  to  no  verification  of 
any  particular  time  of  furnishing  them.  A  verified  state- 
ment of  the  time  when  the  material  was  furnished  is  one  of 
the  statutory  requirements. 
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Here  the  whole  statement  is  in  the  form  of  an  affidavit, 
and  states  that  the  exhibit  attached  is  a  just  and  true  state- 
ment of  the  account  due  for  lumber  furnished,  at  the  times 
in  said  statement  mentioned,  etc. 

Looking  at  the  attached  exhibit  we  find  every  particular 
of  kind,  quality,  size,  price,  and  time  of  delivery  of  the 
materials,  mentioned  in  exact  detail,  even  beyond  a  literal 
fulfillment  of  the  statute.     This  most  clearly  amounts  to  a 
statement,  verified  by  affidavit,  within  the  contemplation  of 
the  statute.     It  was  enough  that  the  affidavit  should  con- 
clude with  the  jurat  which  appears  on  it.    Yates'  Pleadings, 
1  and  2;  2  Chitty's  Pleadings,  5  and  6  (9th  Am.  Ed.  of  1844) 
1  Humphrey's  Precedents,  431;  Ryan  v.  Driscoll,  83  111.  415 
Dyer  v.  Flint,  21   111.  80;  Cook  v.  Yarwood,  41  111.  115 
Kruse  v.  Wilson,  79  111.  233;  Singleton  v.  Woflford,  3  Scam. 
576. 

It  appears  from  the  master's  report  that  the  appellants 
were  entitled  to  a  lien  and  decree  for  the  amount  found  by 
him  to  be  due  from  the  appellee,  Krochinski,  except  for  the 
objections  we  have  considered,  and  none  of  the  appellees 
appear  to  have  excepted  to  his  finding  in  that  regard. 

We  will  therefore  reverse  and  remand  the  cause,  with 
directions  to  the  Superior  Court  to  enter  a  decree  for  the 
amount  found  due  appellants  by  the  master,  viz.,  $551.09, 
as  a  first  and  paramount  lien  upon  the  premises,  both  land 
and  buildings. 

If  in  case  of  sale,  there  should  be  a  surplus  of  the  proceeds, 
it  will  be  distributed  as  the  rights  of  other  parties  may 
appear. 

Reversed  and  remanded  with  directions. 


Iron  Clad  Dryer  Co.  v.  Chicago  Trust  and  Savings  Bank. 

1.  Pleading—Special  Demurrer — Ohjectiona  to  Form,-— On  a  special 
demurrer,  no  objections  as  to  form  can  be  made,  other  than  those  stated 
in  the  demurrer  itself. 

2.  Pleading^-Eeplioatvm,  Double  and  De  Injuria,^Vihere  the  defense 
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i3  an  excuse  for  not  performing  a  promise  which  the  defendant  has  in  fact 
made,  liowever  many  the  parts  or  facts  of  that  excuse  may  be,  the 
replication  may  be  de  injuria^  t.  6. ,  that  the  defendant  of  his  own  wrong 
and  without  the  cause  by  him  in  his  plea  alleged,  broke  his  promise. 

Memorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Theodore  Brent ano,  Judge,  presiding.  Demurrer  to  replica, 
tion;  appeal  by  defendant  Heard  in  this  court  at  the  March  term,  1898, 
and  affirmed.    Opinion  filed  January  30,  1893. 

The  opinion  states  the  case. 

MoRAN,  Kraus,  Mayer  &  Stein,  appellant's  attorneys. 

J.  G.  IIendersok,  appellee's  attorneys. 

Opinion  of  the  Court,  Gary,  P»  J. 

In  its  most  important  feature,  this  case  resembles  Magner 
V.  Trumbull,  33  111.  App.  646.  The  appellee  sued  the  appel- 
lant in  assumpsit  upon  two  promissory  notes,  and  the  ques- 
tion for  us  is,  whether  the  court  erred  in  overruling  demur- 
rers to  replications  to  special  ]>leas.  We  copy  from  the 
abstract  the  pleas,  replications  and  demurrers. 

*'  Plea  of  the  general  issue,  with  affidavit  of  merits  to  the 
whole  of  plaintiff's  demand. 

2d  plea.  That  the  supposed  notes  in  the  first  and  sec- 
ond counts  mentioned  were  at  the  time  of  the  execution 
thereof  by  the  defendant,  delivered  to  said  Leyser,  as  an  ac- 
commodation merely  and  without  consideration  passing  to 
the  defendant,  whereof  the  plaintiff  had  notice;  that  said 
notes  were  received  by  said  plaintiff  from  said  Leyser  with, 
out  any  good  or  valuable  consideration  moving  from  plaint- 
iff to  Leyser  or  to  the  defendant,  and  so  the  defendant  says 
that  the  notes  and  the  transfers  thereof  were  made  without 
any  good  and  valuable  consideration,  and  this  the  defendant 
will  verify. 

3d  plea.  That  the  notes  in  the  first  and  second  counts 
mentioned,  were,  at  the  time  of  the  execution  thereof  \y\  the 
defendant,  delivered  to  said  Leyser,  without  any  considera- 
tion passing  to  the  defendant,  whereof  the  plaintiff  had  no- 
tice, and  so  the  defendant  says  that  said  notes  were  made 
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without  any  good  and  valuable  consideration,  and  this  the 
defendant  will  verify. 

Replication  to  second  plea:  That  said  notes  were  not 
made  and  delivered  to  said  Leyser  as  accommodation  merely, 
and  without  any  consideration  passing  to  the  defendant,  and^ 
that  the  plaintiflE  did  not  have  notice  thereof,  and  that  it  is 
not  true  that  the  transfer  of  said  notes  from  said  Leyser  to 
the  plaintiff,  was  without  any  good  and  valuable  considera- 
tion, and  of  this  the  plaintiff  puts  itself  upon  the  country. 

Replication  to  third  plea:  That  said  promissory  notes 
.  were  not  made  by  the  defendant  and  delivered  to  said  Ley- 
ser without  any  consideration  passing  to  the  defendant,  and 
that  the  plaintiff  did  not  have  notice  thereof,  and  of  this  the 
plaintiff  puts  itself  upon  the  country. 

General  and  special  demurrer  to  replication  to  second  plea. 

1.  Special  cause.  Said  replication  is  double,  in  that  it  under- 
takes to  traverse  in  one  and  the  same  replication,  the  three 
material  and  essential  allegations  of  said  plea^  to  wit: 

a.  That  the  notes  in  said  declaration  mentioned  WjBre  by 
the  defendant,  at  the  time  of  the  execution  thereof,  deliv- 
ered to  said  Leyser  as  an  accommodation  merely,  and  with- 
out anv  consideration  to  the  defendant. 

h.    That  the  plaintiff  had  notice  of  the  foregoing. 

c.  That  the  transfer  of  said  notes  from  said  Levser  to 
the  plaintiff  was  without  any  good  and  valuable  considera- 
tion. 

Each  of  said  allegations  should  have  been  traversed  in 
and  by  a  separate  and  distinct  replication. 

2d.  And  also  that  said  replication  is  in  other  respects 
informal,  uncertain  and  insufficient,  etc. 

General  and  special  demurrer  to  replication  to  third 
plea. 

First  special  ground :  Said  replication  is  double  in 
undertaking  to  traverse  in  and  by  one  replication  the  two 
material  and  essential  allegations  of  said  plea,  to  wit : 

a.  That  the  notes  in  said  declaration  were  at  the  time  of 
the  execution  thereof,  delivered  to  said  Leyser  without  any 
consideration  whatever  to  the  defendant. 
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J.     That  the  plaintiff  had  notice  of  the  foregoing. 

Each  of  said  allegations  should  have  been  traversed  in 
and  by  a  separate  and  distinct  replication. 

2d.  And  that  the  said  replication  is  in  other  respects 
informal,  uncertain,  insufficient,  etc." 

On  special  demurrer  no  objections  as  to  form  can  he 
made,  other  than  those  stated  in  the  demurrer  itself.  Cover 
V.  Armstrong,  ()G  111.  267;  Holmes  v.  Chicago  &  Alton  R. 
Tt.  Co.,  94  111.  439. 

Now  if  in  one  replication  in  any  form,  all  the  matter  of 
the  plea  may  be  denied,  the  objection  that  the  replications- 
are  not  in  proper  fonn,  does  not  arise  on  these  demurrers 
for  duplicity. 

At  common  law  inost  defenses  in  assumpsit  were  admis- 
sible under  the  general  issue.  Wilson  v.  King,  83  111.  232; 
Richelieu  Hotel  Co.  v.  International  Military  Encampment 
Co.,  41  111.  App.  268. 

When  in  England  the  rules  of  Hilary  Term,  1834,  nar- 
rowed the  effect  of  the  general  issue,  and  required  most 
defenses  to  l>e  specially  pleaded,  it  became  a  serious  question 
how  a  plaintiff  might  meet  a  defense  composed  of  several 
parts,  each  material,  which  ^vas  specially  pleaded.  Notes 
to  Crogate's  Case,  1  Smith's  Trading  Cases,  63.  The  later 
editions  of  that  work  for  some  incomprehensible  reason, 
have  omitted  that  case.  The  same  question  comes  up  under 
our  statute  governing  pleading  defenses  to  promissory 
notes,  etc. 

For  the  first  time  in  England  it  was  held  in  Isaac  v. 
Farrar,  1  Mees.  &  Wels.  65,  that  where  the  defense  was  an 
excuse  for  not  performing  the  premise  which  the  defendant 
had  in  fact  made,  however  many  the  parts  or  facts  of  that 
excuse,  the  replication  might  be  de  injuria^  L  e.y  that  the 
defendant  of  his  own  wrong  and  without  the  cause  by  him 
in  his  plea  alleged,  broke  his  promise. 

In  Griffin  v.  Yates,  2  Bing.  N.  C.  579,  29  E.  C.  L.  670,  a 
case  similar  to  the  present  one,  the  court,  without  deciding 
that  the  re])lication  was  bad,  gave  the  plaintiff  leave  to 
amend,  and,  as  must  be  inferred,  by  substituting  de  injuria 
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for  his  double  replication.  So  long  as  pleading  remained 
governed  by  common  law  principles  in  England,  this  rule 
stood.  Eobinson  v.  Little,  9  Ad.  &  Ed.,  K  S.,  or  58  C.  E. 
L.  602. 

The  causes  of  demurrer  assigned  in  this  case  would  be 
just  as  applicable  to  de  injuria  as  to  the  replications 
demurred  to.  One  would  be  as  double  as  the  other,  and 
that  not  being  good  cause  in  itself,  the  only  objection  is 
that  the  replications  should  have  been  shorter  and  more 
compendious. 

This  review  makes  it  unnecessary  to  consider  the  defi- 
ciency  of  the  pleas.  Probably  they  do  not  negative  every 
mode  in  which  the  notes  may  be  supported  by  a  considera- 
tion somewhere.  Eiley  v.  Loughray,  22  111.  97j  Smith  v. 
Doty,  24  111.  163. 

The  judgment  is  affirmed. 


Lang  T.  Max. 

1.  Assignment  op  Error— Absence  of  from  the  Record.— An  assign- 
ment of  error  in  this  court  performs  the  same  office  as  a  declaration  in 
a  court  of  ordinary  jurisdiction,  and  it  would  be  just  as  regular  and 
proper  for  the  Circuit  Court  to  render  a  judgment  in  a  cause  where 
there  is  no  declaration,  as  for  this  court  to  affirm  or  reverse  a  judgment 
where  there  is  no  assignment  of  error,     * 

2.  Assignment  op  Error— Fai7«re  to  Assign.—A  failure  to  assign 
errors  upon  the  record  is  not  a  mere  form  that  can  be  waived,  but  a  mat- 
ter of  substance;  nor  is  it  sufficient  that  errors  are  set  forth  in  the 
abstract.  No  error  can  be  considered  except  such  as  has  been  assigned 
on  the  record. 

8.  Assignment  op  Errors — Leave  to  Assign  Tnstanter. — Where 
errors  are  not  assigned,  the  appellant,  upon  his  attention  being  called  to 
it,  may  apply  for  leave  to  assign  errors  itistanter, 

4.  Assignment  op  EIrrors — Waiver, — Where  the  appellee  expressly 
insists  in  his  brief  upon  the  point  that  no  errors  are  assigned  upon  the 
record,  he  does  not  waive  the  point  by  filing  his  brief. 
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Memorandiim.— Assumpsit    In  the  Superior  Court  of  Cook  County. 
Declaration  and  pleas  of  general  issue  and  set-off;  trial  by  court;  finding 
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and  judgment  for  plaintiff;  appeal  by  plaintiff.     Heard  in  tliis  court  at 
the  March  term,  1898,  and  affirmed.    Opinion  filed  April  12,  1898. 

The  opinion  states  the  case. 

M.  W.  Whittemoee  and  B.  H.  Ettelson,  attorneys  for 
appellant. 

K  A.  Sherburne,  attorney  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

There  is  no  assignment  of  errors  upon  the  record  of  this 
cause,  and  hence  nothing  for  this  court  to  act  upon. 

"  An  assignment  of  error  in  this  court  performs  the  same 
office  as  a  declaration  in  a  court  of  original  jurisdiction," 
and  "  it  would  be  just  as  regular  and  proper  for  the  Circuit 
Court  to  render  a  judgment  in  a  cause  where  there  is  no 
declaration,  as  for  this  court  to  affirm  or  reverse  a  judgment 
where  there  is  no  assignment  of  errors."  Willi ston  v. 
Fisher,  28  111.  43;  Conlon  v.  Manning,  43  111.  App.  363. 

A  failure  to  assign  errors  upon  the  record  is  not  a  mere 
form  that  can  be  waived  but  a  matter  of  substance;  nor  is  it 
sufficient  that  errors  are  set  forth  in  the  abstract.  It  has 
been  repeatedly  held  that  no  error  can  be  considered  except 
such  as  have  been  assigned  on  the  record.  Ditch  v.  Sennott, 
116  111.  288,  and  cases  there  cited;  Anderson  v.  Olin,  46  111. 
App.  283;  Wilcox  v.  Moore,  44  111.  App.  293;  Waixel  v.  Harri- 
son, 35  111.  App.  571;  Conlon  v.  Manning,  dvjyra. 

And  here  there  was  no  waiver;  the  appellee  expressly 
insists,  in  his  brief,  upon  the  point  that  no  errors  have  been 
assigned  upon  the  record. 

When  the  attention  of  appellant's  counsel  was  called  to 
the  fact  that  no  errors  were  assigned  upon  the  record,  by 
appellee's  brief,  he  might  have  applied  for  leave  to  assign 
errors  instanter.  Ditch  v.  Sennott,  supra;  Anderson  v. 
Olin,  fni-pra.     But  he  did  not  do  so. 

Although  without  power  to  decide  anything  in  this  case 
because  of  the  absence  of  a  proper  assignment  of  errors 
upon  the  record,  we  have  examined  the  record  and  briefs  on 
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both  sides,  sufficiently  to  enable  us  to  say  the  appeal  seems 
to  be  without  merit,  and,  as  was  said  in  Sterling  v. 
Strauss,  41  111.  App.  147, "  probably  it  will  not  be  worth  while 
to  bring  the  case  here  again." 

The  appeal  will  be  dismissed  at  the  cost  of  appellant. 


Berndt  et  al.  v.  Armknecht  et  al. 

1.  Hechakicb^  Lien— jStofemenf.— Whether,  under  Sec.  4,  of  Ch. 
82,  R.  S.,  entitled  '*  Liens,"  a  statement  of  the  claim  for  a  lien  was,  or 
was  not  filed,  is  immaterial  where  the  claim  is  against  the  owners  of  the 
premises.  The  purpose  of  the  statement  is  to  give  notice  to  tliird 
persons. 

2.  Parties— Dc/ccf  o/,  etc. — A  defect  of  parties  can  not  be  urged 
for  the  first  time  in  the  Appellate  Court. 

8.  Mechanics*  Liens — What  Law  Oocerns. — Non-compliance  with 
Sec.  85,  Ch.  82,  R.  S.,  entitled  **  Liens,'*  since  the  amendment  of  June 
22,  1891,  only  results  in  a  penalty;  the  conditions  for  enforcing  a  lien  are 
governed  by  the  law  in  force  when  the  petition  is  filed* 

4.  Mechanics' Lien— Dcscrip  Won  o/Premi8e«. —The  contracts  were 
for  doing  work  upon  two  three-story,  and  three  two-story  houses,  upon 
lots  24  and  25,  on  the  southeast  corner  of  certain  streets.  It  was  held 
not  to  be  an  unfair  inference  that  the  two  lots  joined,  that  the  five 
houses  compose  a  block  joined  together,  and  that  the  line  between  the 
lots  has,  in  effect,  been  obliterated. 
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Memorandmn. — Mechanics*  lien.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Oliybr  H.  Horton,  Judge,  presiding.  Petition  for  a 
lien;  decree  pro  confesao;  appeal  by  defendants.  Heard  in  this  court  at 
the  March  term,  1893,  and  afiGLrmed.    Opinion  filed  April  12,  1893. 

The  opinion  states  the  case. 

Weiglet,  Bitlklet  &  Gbay,  attorneys  for  appellants. 

Heevey  H.  Anderson,  attorney  for  appellees. 


Opinion  op  the  Court,  Gary,  P.  J. 
This  writ  of  error  is  prosecuted  to  reverse  decrees  for  me- 
chanics' liens.     Three  persons,  not  parties  here,  were  made 


468  Appellate  Courts  of  Illinois. 

Vol.  50,]  Bemdt  v.  Armknecht. 

defendants  below,  two  of  whom  answered  setting  up  mort- 
gages against  the  plaintiflFs  in  error,  and  the  other  demurred, 
and  the  petitions  were  dismissed  as  to  those  three.  The 
plaintiffs  in  error,  being  sued  as  owners  of  the  premises,  made 
no  defense,  and  the  petitions  as  to  them  were  taken  a£  con- 
fessed. 

It  is  now  urged  as  error  that  there  is  a  defect  of  parties, 
because  those  mortgages  were  dismissed.  That  objection 
can  not  be,  for  the  first  time,  made  here.  Portoues  v.  Bad- 
enoch,  132  111.  377. 

Whether  Sec.  4,  as  to  filing  a  claim  for  a  lien,  was  complied 
with,  is  not  material,  as  that  claim  is  only,  to  give  notice  to 
third  persons.     Sec.  28. 

We  can  not  concur  with  the  Fourth  District  in  Boals  v. 
Intrup,  40  111.  App.  62.  McDonald  v.  Rosengarten,  35  111. 
App.  71,  there  cited,  was  a  case  where  an  incumbrancer  was 
interested;  so  in  Beck  v.  Halsey,  41  111.  App.  349.  In  prin- 
ciple, the  case  is  like  Van  Pelt  v.  Dunford,  68  111.  145,  though 
the  latter  case  was  upon  clearer  provisions. 

Non-compliance  with  Sec.  35,  since  the  amendment  of  June 
22,  1891,  only  results  in  a  penalty;  the  conditions  for  en- 
forcing a  lien  are  governed  by  the  law  in  force  when  the 
petition  is  filed.     Hughes  v.  Russell,  43  111.  App.  430. 

While  the  contracts  were  made,  and  most,  if  not  all,  of  the 
work  done  before  the  amendment  of  the  law,  the  petition 
was  not  filed  until  January,  1892.  The  same  amendment 
confers  a  right  to  a  lien  for  part  performance,  when  the 
owner  fails  to  perform  on  his  part.  Geary  v.  Bangs,  33  111. 
App.  582,  is  no  longer  authority. 

We  have  some  hesitation  upon  one  point. 

The  contracts  were  for  doing  work  upon  two  three-story 
and  three  two-story  houses  upon  lots  24  and  25,  on  the  south- 
east corner  of  certain  streets.  It  is  not  an  unfair  inference 
that  the  two  lots  joined;  that  the  five  houses  compose  a  block 
joined  together,  and  that  the  line  between  the  lots  has,  in 
effect,  been  obliterated,  so  that  the  rule  laid  down  in  James 
V.  Hambleton,  42  111.  308,  is  applicable. 

There,  a  decree  against  an  entire  block  of  twelve  buildings, 


FiKST  District — March  Term,  1893.        469 

O'Connor  v.  O'Connor, 

covering  all  the  lots  of  a  whole  block,  all  compact  as  one 
building,  and  under  one  roof,  was  held  to  be  right.  The 
continuity  of  the  roof  upon  one  level,  is  not  essential  to  the 
singleness  of  the  structure. 

In  National  Stock  Yards  v.  O'Eeilly,  85  111.  546,  an  entire 
decree  against  four  hundred  acres  for  building  a  hotel  under 
one  contract,  and  a  bank  building  under  another,  was  sus- 
tained; a  much  more  difficult  matter  than  to  sustain  this 
decree. 

The  decrees  are  right,  and  should  be  affirmed. 


James  J.  O'Connor  y.  Thomas  F.  O'Connor. 

1.  Questions  op  Fact — Finding  of  the  Chancellor. — In  cases  of  con-* 
flicting  testimony  by  witnesses  before  the  chancellor,  his  finding  is  the 
end  of  the  controversy  under  the  general  rule. 

Memorandum.— Chancery  proceedings.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  LorinC.  Collins,  Judge,  presiding.  Bill  by  vendors 
of  specific  performance  of  a  contract;  answer;  trial  upon  master's  re- 
port; biU  dismissed;  appeal  by  complainant.  Heard  in  this  court  at  the 
March  term,  A.  D.  1893,  and  affirmed.    Opinion  filed  July  6,  1893. 

Louis  Weber,  attorney  for  appellant. 
John  C.  Scovel,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

On  the  21st  day  of  December,  1889,  there  was  an  auction 
sale  of  some  lots,  at  which  both  of  these  parties  were  pres- 
ent, and  one  of  the  lots  was  bid  oflf  in  the  name  of  the  com- 
plainant, appellant  here. 

Twenty-five  dollars  was  then  paid  as  earnest  by  the  de- 
fendant. A  contract  with  the  vendor  was  made  with  the 
complainant,  his  name  being  signed  to  it  by  the  defendant. 
The  contract  remaining  in  the  possession  of  the  defendant, 
he  assigned  it  to  himself,  paid  the  purchase  money  and  took 
a  deed  to  himself. 
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The  complainant,  during  the  time  that  elapsed  before  the 
payment  for  the  lot  was  complete,  gave  to  the  defendant 
considerable  money,  but  how  much  and  why,  is  in  dispute. 

This  bill  is  filed  to  redeem,  upon  the  claim  that  what 
money  was  advanced  by  the  defendant  was  as  a  loan. 

The  defendant  says  that  it  was  the  arrangement  that  if 
the  complainant  could  not  make  the  payment,  the  defendant 
should  do  so  and  take  the  lot. 

The  parties  themselves  testified  in  direct  opposition  to 
each  other  as  to  such  an  arrangement,  and  the  only  corrob- 
oration of  the  defendant  is  that  immediately  after  the  auc- 
tion, the  defendant  said  in  the  presence  of  the  complainant, 
in  apparently  a  jocular  manner,  "  I  bought  one  lot  for  ray 
brother,  and  if  he  don't  pay  for  it  I  will  take  it  and  pay  for 
it,"  to  which  the  complainant  made  no  response.  There  is 
other  testimony  by  several  witnesses  that  the  defendant 
often  spoke  of  the  lot  as  his  brother's. 

The  testimony  was  by  witnesses  testifying  before  the 
chancellor.  He  saw  them ;  we  do  not  see  them.  In  such 
cases  the  finding  of  the  chancellor  is  the  end  of  controversy. 

The  decree  is  therefore  affirmed. 


Chicago  Drop  Forge  and  Foundry  Company  t.  Tan  Dam. 

1.  Instruction— To  Find  a  Verdict  for  the  Defendant,— As  a  court 
may  properly  instruct  a  jury  peremptorily  to  find  for  the  defendant  only 
where  a  verdict  for  the  plaintiff  can  not  be  permitted  to  stand,  it  follows 
that  a  court  errs  in  so  instructing  only  where  a  verdict  for  the  plaintiff 
can  be  permitted  to  stand. 

Memorandnm. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Samuel  P.  McConnell,  Judge,  presiding.  Decla- 
ration in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  tiie  March 
term,  A.  D.  1893,  and  affirmed.    Opinion  filed  June  89, 189B. 

The  opinion  states  the  case. 

WiLLCTSj  EoBBiNs  &  Case,  attomejs  for  appellant. 
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S.  P.  DouTHAKT,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

T&is  case  was  here  on  appeal  by  the  present  appellee  and 
decided  November  7,  1892,  No.  4463.  We  then  held  it  was 
error  to  instruct  the  jury  to  find  for  the  defendant.  On  the 
last  trial  before  a  jury,  upon  the  same  evidence,  it  being  read 
from  the  stenographic  minutes,  the  appellant  asked  the  same 
instruction  which  the  court  refused.  The  case  went  to  the 
jury  without  any  instruction  and  they  found  for  the  appellee. 
It  is  now  urged  by  the  appellant  that  upon  the  evidence  the 
appellee  ought  not  to  recover. 

"What  is  decided  on  the  first  appeal,  becomes  the  law  of 
the  case  for  the  same  court  on  a  second  appeal  of  the  same 
case  upon  the  same  facts.  Chicago,  M.  &  St.  Paul  Ky.  Co. 
v.  Hoyt,  No.  4224,  opinion  filed  February  9,  1 892. 

As  a  court  may  properly  instruct  a  jury  peremptorily  to 
find  for  the  defendant  only  where  a  verdict  for  the  plaintiff 
can  not  be  permitted  to  stand  (C.  &  N.  W.  Ky.  Co.  v. 
Snyder,  128  111.  655,  Sack  v.  Dolese,  137  111.  129,  35  111.  App. 
G36),  it  follows  that  a  court  errs  in  so  instructing  only  where 
a  verdict  for  the  plaintiff  can  be  permitted  to  stand. 

The  effect,  therefore,  of  our  former  decision,  is  that  the 
present  verdict  of  the  jury  is  warranted  by  the  evidence,  and 
we  must  abide  by  it.    Aflirmed. 


Cliicago  City  Railroad  Company  v.  Considine. 

1.  Neqlioence— JVb tic«  and  Opportunity  of  Notice, — In  an  action  to 
recover  for  injuries  received  by  being  pusbed  off  a  car  by  other  passen- 
gers, the  plaintiff  submitted  the  following  special  interrogatory:  Did  the 
conductor  have  any  notice,  or  opportunity  of  notice,  that  the  plaintiff  was 
going  to  be  pushed  off  the  platform  in  time  to  have  prevented  it?  To 
which  the  jury  answered,  "  Yes."  It  was  contended  that  by  the  answer 
the  jury  specially  found  the  company  knew  of  the  danger,  in  carry- 
ing the  plaintiff  past  the  street  where  he  was  to  get  off.    It  voas  held 
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that  the  question  being  disjunctive  in  form,  the  answer  implies  equally 
to  either  part  of  it  The  company  either  had  notice  or  opportunity  of 
notice.  A  party  litigant  can  not  divide  the  question  and  claim  the  answer 
to  fit  that  part  of  it  most  favorable  to  himself. 

2.  Notice — Oxyportun  ity  of  Notice, — Opportunity  of  notice,  if  it  be  sus- 
ceptible of  definition,  is  a  mere  conclusion  from  opinion  or  conjecture, 
and  does  not  apply  to  any  corresponding  or  resulting  duty.  One  may 
have  opportunity  to  know  a  vast  number  of  things,  and  not  be  bound  to 
know  any  of  them.  What  a  man  is  bound  to  know  he  may  be  said  to 
have  notice  of,  but  not  so  with  what  he  merely  has  the  opportunity  of 
knowing. 

8.  Nbguoknce — Permitting  a  Street  Car  to  Become  Crowded.  — Where 
a  person  left  a  seat  in  a  street  car,  and  while  the  car  was  in  motion,  forced 
his  way  upon  a  crowded  platform  and  was  pushed  off  of  the  car  and  in- 
jured, it  was  held,  if  the  crowded  condition  of  the  platform  had  any  tend- 
ency to  cause  appellee  to  be  thrown  off,  and  if  it  were  mismanagement 
by  the  appellant  to  permit  such  a  condition,  yet  appellee  knew  that  con- 
dition and  made  his  way  into  it.  And  whatever  fault  the  appellant  was 
guilty  of  in  permitting  the  crowd,  appellee,  knowing  the  crowd  was 
tliere,  shared  in  it,  and  the  fault  being  mutual,  he  can  not  complain  if 
injury  resulted. 

Homorandnm. — Case.  In  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding.  Declaration  in  case;  plea  of  not 
guilty;  trial  by  jury;  verdict  and  judgment  for  plaintiff;  appeal  by  de- 
fendant. Heard  in  this  court  at  the  March  term,  1893.  Reversed  and 
remanded.    Opinion  filed  June  29,  1898. 

The  opinion  states  the  case. 

Wm.  J .  IIynes,  attorney  for  appellant. 

Brandt  &  Hoffman,  attorneys  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 

The  appellee  was  a  passenger  on  one  of  the  cars  of  the 
appellant,  drawn  by  horses,  on  a  street  in  the  city  of  Chi- 
cago. Archer  avenue,  on  which  the  horse  car  was  being 
drawn,  runs  in  a  southwesterly  direction  from  its  intersec- 
tion with  State  street,  and  appellee  lived  on  the  northwest- 
erly side  of  Archer  avenue,  opposite  the  north  end  of 
Emerald  avenue.  He  was  on  his  way  home  from  down 
town,  and  boarded  the  car  at  the  corner  of  Adams  and  State 
streets. 
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Appellee  occupied  a  seat  upon  first  getting  aboard  the 
car,  but  shortly  afterward  relinquished  it  to  a  lady  for  a 
few  blocks,  and  after  she  left  the  car  resumed  the  seat,  at 
about  Sixteenth  street,  and  remained  seated  until  the  car 
got  near  to  Emerald  avenue. 

According  to  his  testimony  the  car  seats,  its  aisles,  the 
platforms  and  the  steps  became  full  and  loaded  with  passen- 
gers, before  Emerald  avenue  was  reached.  He  sat  "in  the 
car  not  far  from  the  rear  end  of  it."  As  the  car  approached 
Emerald  avenue,  he  says  he  got  up  and  told  the  conductor 
to  let  him  off  at  that  street,  and  when  about  one  hundred 
feet  east  of  Emerald  avenue  he  made  his  way  out  onto  the 
platform,  but  the  car  did  not  stop,  and  the  crowd  pushed 
him  off  while  the  car  was  in  motion,  after  it  had  passed 
Emerald  avenue.  In  his  o^vn  language,  "  The  crowd  pushed 
me.  I  was  shoved  off.  I  did  not  have  a  chance  to  get  hold 
of  anything.  I  whirled  and  fell  around  between  the  car 
and  the  sidewalk,  and  that  is  all  I  remember  until  I  got  to 
my  house." 

Continuing,  appellee  testified :  "  They  (men)  were  stand- 
ing on  the  platform.  I  was  waiting  for  the  car  to  stop  to 
get  off,  and  I  was  shoved  off.  I  was  standing  on  the  plat- 
form, in  from  the  steps  a  little.  I  w;as  not  on  the  step. 
There  were  men  standing  on  the  steps.  I  don't  know  how 
many.  On  the  step  in  front  of  me.  I  was  facing  north  to 
get  off;  there  was  a  gate  on  the  south  side  of  the  platform. 
I  could  not  say  how  many  there  were  on  the  platform  back 
of  me.  It  was  loaded  with  people.  The  steps  were  full,  I 
know  that." 

The  argument  for  appellee  proceeds  upon  the  assumption 
that  the  wrongful  act  of  appellant  in  carrying  the  appellee 
beyond  his  place  of  destination  was  the  efficient  cause  of 
the  injury,  without  which  it  could  not  have  happened;  that 
the  appellant  had  knowledge  of  the  danger  into  which  ap- 
pellee was  being  carried  by  being  taken  beyond  Emerald 
avenue,  and  was  liable,  no  matter  what  other  causes  oper- 
ated to  produce  the  injury. 

A  question  on  which  a  special  finding  by  the  jury  w^as 
asked,  was  as  follows : 
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"3.  Did  the  conductor  have  any  notice,  or  opportunity 
of  notice  that  plaintiff  was  going  to  be  pushed  oflf  the  plat- 
form, in  time  to  have  prevented  it  ? " 

To  which  the  jury  answered  '*  Yes." 

It  is  argued  that  in  this  way  the  jury  specially  found  that 
appellant  knew  of  the  danger  in  carrying  appellee  past 
Emerald  avenue,  and  that  it  knew  he  was  going  to  be  thrown 
oflf  the  car  in  time  to  have  prevented  it. 

Undoubtedly,  if  appellant  knew  that  if  it  carried  appellee 
past  Emerald  avenue  he  would  be  thrown  oflf  and  injured,  and 
had  such  knowledge  in  time  to  have  prevented  it,  its  liabil- 
ity would  not  be  questioned.  But  such  was  not  the  finding 
of  the  jury.  The  question  propounded  to  the  jury  was  dis- 
junctive in  form,  and  the  answer  applies  equally  to  either 
part  of  it.  The  appellee  can  not  divide  the  question  and 
claim  the  answer  to  fit  that  part  of  it  most  favorable  to  him- 
self. 

Epitomized,  the  question  was,  did  appellant  have  notice, 
or  opportunity  of  notice;  and  the  answer  was,  it  had  notice 
or  opportunity  of  notice.  Which  was  it  ?  Notice  is  a  fact. 
Opportunity  of  notice,  if  it  be  susceptible  of  definition,  is  a 
mere  conclusion  from  opinion  or  conjecture,  and  does  not 
imply  any  corresponding  or  resulting  duty.  One  may  have 
opportunity  to  know  a  vast  number  of  things,  and  not  be 
bound  to  know  any  of  them.  What  a  man  is  bound  to  know 
he  may  be  said  to  have  notice  of,  but  not  so  with  what  he 
merely  has  the  opportunity  of  knowing. 

It  appears  that  Halsted  street  is  a  very  short  block  west 
of  Emerald  avenue,  and  there  being  a  horse-car  line  on  Hal- 
sted street,  the  Archer  avenue  cars  stop  just  before  reaching 
the  east  line  of  the  Halsted  street  crossing,  to  enable  pas- 
sengers to  change  cars,  and  that  there  is  frequently  at  the 
hours  of  the  day  when  the  traflBc  is  large,  a  good  deal  of 
haste  or  rushing  by  the  passengers  from  one  car  line  to  the 
other. 

The  most  that  can  be  said  to  have  been  established  by  the 
evidence  concerning  any  notice,  or  opportunity  of  notice,  to 
appellant  of  any  danger  to  passengers  in  the  hurrying  or 
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rushing  from  the  Archer  avenue  cars  to  the  Halsted  street 
cars,  is  that  it  was  the  usual  habit  of  such  passengers  as 
were  in  a  hurry.  The  evidence  does  not  disclose  that  a 
passenger  was  ever  before  thrown  off  or  otherwise  injured 
from  that  cause  at  that  point,  and  we  can  not  think  that  the 
jury  by  their  special  finding  already  referred  to,  meant  to 
say  that  appellant  had  notice  in  time  to  have  prevented  it, 
that  appellee  was  going  to  be  pushed  off  the  platform.  And 
as  already  stated,  their  finding  that  the  appellant  had  "  op- 
portunity of  notice  "  is  too  vague  and  conjectural  to  support 
the*  fact  of  notice. 

The  jury  specially  found  that  appellee  was  crowded  off 
the  platform  by  a  rush  of  other  passengers.  The  crowd  was 
on  the  platform  long  before  Emerald  avenue  was  reached, 
and  before  appellee  went  into  it. 

The  failure  to  stop  the  car  at  Emerald  avenue  had,  in  it- 
self, no  tendency  to  throw  appellee  off  the  car.  It  was  at 
most  mere  negligence  in  appellant  not  to  have  stopped  the 
car  at  the  point  where  appellee  desired  to  leave  it,  and  appel- 
lant was  liable  only  for  such  consequences  as  were  the  proxi- 
mate result  of  not  stopping  it. 

The  accident  was  the  direct  result  of  the  sudden  pressure 
by  some  of  the  passengers  to  get  off  the  car  as  it  approached 
Ilalsted  street,  and  not  because  the  car  had  passed  Emerald 
avenue  without  stopping,  or  because  of  any  other  negligence, 
it  it  be  negligence,  by  the  appallant,  than  that  it  permitted 
the  car  to  become  crowded  with  passengers. 

We  do  not  hold  that  it  was  of  itself  negligence  on  the  part 
of  the  appellant  to  permit  the  car  to  become  crowded  with 
passengers,  nor  that  it  was,  of  itself,  negligence  for  the 
appellee  to  force  himself  from  his  seat  into  the  crowd  on  the 
platform,  while  the  car  was  in  motion,  for  the  purpose  of 
alighting. 

But  if  the  crowded  condition  of  the  platform  had  any 
tendency  to  cause  appellee  to  be  thrown  off,  and  if  it  was 
mismanagement  by  the  appellant  to  permit  such  a  condition, 
yet  appellee  knew  that  condition  and  made  his  way  into  it. 

And  whatever  fault  the  appellant  was  guilty  of  in  per- 


476  Appellate  Coukts  of  Illinois. 

Vol.  50.]  Sternbach  v.  Leopold. 

mitting  the  crowd,  appellee,  knowing  the  crowd  was  there, 
shared  in  it,  and  the  fault  being  mutual,  he  can  not  complain 
if  injury  resulted  because  of  the  sudden  movements  of  one 
or  more  of  the  passengers,  for  no  cause  for  which  the  appel- 
lant was  directly  responsible.  Appellee  testified  that  he 
rode  in  the  cars  every  day,  and  had  ridden  in  them  when 
they  were  loaded  more  times  than  he  could  tell.  He  must 
therefore  be  presumed  to  have  beeg^  familiar  with  the  method 
in  which  the  cars  were  operated. 

We  regard  the  case  as  falling  within  the  rules  stated  in 
Quinn  v.  I.  C.  E.  K.  Co.,  51  lU.  495. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and 
the  cause  remanded. 
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50  4/81    Charles  Sternbach  et  al.  t.  Henry  Leopold^  Isaac  Uaas^ 
^  '^'  Samuel  Cole,  Carrie  B.  Leopold  et  al. 

Isaac  Haas,  Samnel  Cole    and    Carrie   B.  Leopold  y. 

Charles  Sternbach  et  al. 

Lehman  Spiegelberg  et  al.  y.  Charles  Sternbach  et  al. 

1.  Insolvents — Conveyances  by  Debtor  in  Failing  Circumstances. — 
Where  a  person,  in  failing  circumstances,  for  the  purpose  of  securing 
certain  creditors,  voluntarily  made  and  delivered  to  them,  judgments, 
notes  and  mortgages  without  applications  by  them  for  payment  or 
security,  judgments  upon  said  notes  being  entered  and  the  mortgages 
recorded,  etc.,  it  wus  held  that  the  knowledge  the  person  in  failing  cir- 
cumstances had  of  his  own  condition  was  chargeable  to  these  incimi- 
brances. 

2.  Insolvents— Debtor  and  Crediior^Unrecorded  Mortgages, — An 
unrecorded  mortgage  executed  without  fraud  by  a  person  in  failing  cir- 
cumstances for  the  purpose  of  securing  one  of  his  creditors,  is  valid  as 
against  other  creditors  having  notice  of  it  before  they  acquire  liens  upon 
the  property. 

3.  Debtor  and  Creditor — Withholding  a  Mortgage  from  Record. — 
Tlie  withholding  of  a  mortgage  from  record  by  virtue  of  an  agreement 
80  to  do,  may  be  evidence  of  fraud,  but  it  is  not  an  act  that  per  «c  ren- 
ders the  transaction  fraudulent. 

4.  Fraud— Co/iccai/mjni,  etc.— Evidence  of. — Circumstances  indlca- 
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tive  of  concealment,  or  of  a  design  to  give  a  man  the  appearance  of  pos- 
sessing property  which  he  does  not  own,  are  evidences  of  fraud,  and  are 
proper  for  the  consideration  of  a  juiy. 

5.  Fraud — Secrecy. — Secrecy  is  a  circumstance  connected  with  other 
facts  from  which  fraud  may  be  inferred.  An  agreement,  however,  to 
conceal  the  fact  of  a  p\irchase,  is  not  per  se  fraudulent,  but  is  merely 
matter  of  evidence  in  favor  of  avoiding  the  sale,  which,  although  per- 
hai)3  very  strong,  is  still  capable  of  explanation. 

6.  Fraud — Agreement  to  a  Transaction  Secret. — Secrecy  is  not  of 
itself  evidence  of  fraud.  It  is  likely  to  accompany  fraud,  and  may  give 
force  to  other  evidence,  imder  particular  circumstances. 

7.  MORTOAQES — Withholding  from  Record — Fraudulent  ^  When. — An 
agreement  or  understanding  in  regard  to  withholding  mortgages  from 
record  until  mortgagor  should  have  trouble,  does  not  render  the  mort- 
gages void,  but  is  a  matter  entitled  to  consideration  by  the  jury  in  pass- 
ing upon  the  question  of  fraud  at  common  law.  On  the  other  hand,  an 
agreement  that  the  transaction  is  to  be  kept  secret  until  the  debtor  has 
an  opportunity  of  escaping  beyond  the  reach  of  process  issued  by  his 
other  creditors,  or  by  which  the  deed  is  not  to  be  offered  for  record  until 
the  other  creditors  threaten  suit,  will  render  it  fraudulent.  Secrecy  in 
such  cases  is  a  part  of  the  consideration;  the  transaction  is  contaminated 
by  it,  and  ought  not  to  be  regarded  as  bona  fide. 

8.  Fraudulent  CONVEYANCES--5ec?'ecy  and  Concealment. — "  A  deed 
not  at  first  fraudulent  may  become  so  by  being  concealed,  because  of 
this  concealment  persons  may  be  induced  to  gi^'e  credit  to  the  grantor. 
In  such  a  case  the  use  that  is  made  of  it  relates  back  and  shows  the  in- 
tent w^ith  which  it  was  made.  The  omission  to  place  a  deed  on  record, 
or  leaving  it  in  the  hands  of  the  grantor,  or  placing  it  in  the  hands  of  a 
third  person  to  be  produced  or  suppressed  accordingly  as  exigencies  may 
demand,  are  instances  of  secrecy  within  the  rule.  If  secrecy  is  a  part  of 
the  consideration  for  securities  obtained  from  a  debtor  who  is  about  to 
abscond,  it  contaminates  them. 

9.  Fraudulent  Conveyances— ^jfecf  of  Agreement  to  Withhold  from 
Record. — An  agreement  for  the  withholding  of  a  mortgage  from  record 
is  not,  of  itself,  sufficient  to  justify  a  court  in  holding,  as  a  matter  of  law, 
such  mortgage  fraudulent  and  void  as  to  creditors,  either  existing  or 
subsequent;  but  that  is  a  badge  of  fraud,  to  be  considered,  with  all 
the  other  facts  and  circumstances  smTounding  the  transaction,  in  de- 
termining whether  or  not  there  was  in  fact  a  fraudulent  intent. 

10.  Conveyances — Notice. — Notice,  given  to  an  agent,  relating  to, 
and  in  the  transaction  for  which  he  is  employed,  is  generally  to  be  im- 
puted to  his  principal. 

11.  Agency — Ratification. — ^An  act  done  for  another  by  a  person  not 
assuming  to  act  for  himself,  but  for  such  other  person,  though  without 
any  precedent  authority  whatever,  becomes  the  act  of  the  princijyal  if 
subsequently  ratified  by  him. 

12.  Ratification— Jfua^  be  in  Toto.—The  principal,  if  he  ratifies  at 
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all,  must  ratify  in  toto,  and  by  ratification  the  principal  assumes  the 
responsibility  of  the  transaction,  with  all  of  its  advantages  and  sdl  of  its 
burdens. 

18.  Notice— 7b  Attorney^  Notice  to  Purchaser, — ^Where  a  purchaser 
employs  an  attorney  who  is  himself  the  vendor,  to  examine  the  title,  the 
purchaser  is  chargeable  with  notice  of  what  the  attorney  in  making  such 
examination  had  knowledge  of. 

14.  Debtor  and  Cbeditor— VbZttnfory  Aets.^lt  a  debtor  volunteer, 
and  does  act  as  agent  of  his  creditors  in  procuring  a  mortgage,  and  the 
mortgagee  accepts  the  fruits  of  such  agency,  he  must  be  held  chargeable 
with  notice  of  what  the  mortgagor  in  such  agency  liad  knowledge  of. 

15.  Notice  —  Of  Agent y  When  Imputed  to  Principal. — The  notice  or 
knowledge  which  the  agent  has  will  not  be  imputed  to  the  principal — 
**  1,  where  it  is  such  as  it  is  the  agent's  duty  not  to  disclose,  and,  2,  where 
the  agent's  relation  to  the  subject-matter,  or  his  previous  conduct,  ren- 
ders it  certain  that  he  will  not  disclose  it.** 

16.  Agent — Notice  Presumptive  as  to  Performing  His  Duty, — ^The 
presumption  that  the  agent  will  perform  his  duty  by  informing  his  prin- 
cipal, *'  will  not  prevail  where  it  is  certainly  to  be  expected  that  the 
agent  will  not  perform  this  duty,  as  where  the  agent,  though  nominally 
acting  as  such,  is  really  acting  in  his  own  or  another's  interest,  and 
adversely  to  that  of  his  principal.** 

17.  Agency— -TT/ien  Stifflcient  to  Charge  Principal  unth  Notice.— -And 
a  mere  agency  to  accept  imd  record  a  conveyance,  or  to  enter  judgment 
upon  notes  already  executed,  is  not  sufficient  to  charge  the  principal  with 
notice  of  a  prior  unrecorded  mortgage  known  to  the  agent. 

Memorandum. — In  chancery.  In  the  Circuit  Court  of  Cook  County. 
Appeal  from  a  decree,  etc.  Heard  in  this  court  at  the  March  term,  A. 
D.  1893.  Reversed  in  part  and  affirmed  in  part.  Opinion  filed  July  31, 
1893. 

Statement  of  the  Facts. 

For  some  time  prior  to  February  8,  1890,  Leopold  Bros. 
&  Co.  had  been  merohants  in  Chicago.  Herman  Sternbach 
&  Co.  had  been  in  business  in  Kew  York.  The  firms  were 
friendly  in  their  business  dealing  and  the  latter  had  fre- 
quently accommodated  the  former  with  loans  of  money  and 
with  credit  for  goods  to  large  amounts.  On  February  8, 
1890,  the  Chicago  firm  was  indebted  to  the  New  York  firm 
some  $35,000.  Sternbach  visited  Henry  Leopold,  and  the  re- 
sult was  the  making  of  a  $60,000  mortgage,  February  8, 1890, 
by  which  Leopold  conveyed  to  Sternbach  lot  4  in  Whit- 
comb's  subdivision,  and  block  7  in  Busby's  subdivision  in 
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Chicago.  The  mortgage  was  so  framed  as  to  secure  any  ex- 
isting or  future  indebtedness.  It  contained  no  provision  or 
limitation  as  to  the  time  it  should  run  or  be  in  force.  It 
Avas  made  to  cover  any  notes  then  existing,  or  to  be  there- 
after given,  and  any  renewals  thereof,  without  any  limita- 
tion as  to  how  long  such  notes  should  run  or  how  often  they 
might  be  renewed,  the  only  limitation  in  that  respect  being 
that  the  aggregate  amount  should  not  exceed  $60,000.  The 
mortgage  was  executed  and  delivered  by  the  mortgagor  and 
accepted  by  the  mortgagee  with  the  understanding  of  both 
parties  that  it  should  be  withheld  from  the  record,  for  the 
reason  that  recording  it  would  injure  the  commercial  credit 
and  standing  of  the  mortgagor  and  his  firm,  and  it  was  with- 
held from  the  records  by  virtue  'of  that  agreement  until 
after  the  failure  of  the  mortgagor  and  his  firm  which 
occurred  October  29th  of  that  vear.  It  was  recorded  No- 
vember  5,  1890.  On  the  date  of  the  mortgage,  February  8, 
1890,  the  mortgagor  and  his  firm  were  largely  indebted  to 
sundry  parties  and  they  became  thereafter  further  largely 
indebted,  which  indebtedness  was  sought  to  be  secured  by 
sundry  judgments,  mortgages  and  conveyances  made  by  him 
and  his  firm  at  the  time  of  the  failure  and  before  the  record- 
ing of  that  mortgage. 

The  indebtedness  to  William  Goodheart  and  Louis  Mayer 
accrued  after  the  date  of  the  mortgage;  that  of  Goodheart 
accrued  in  August,  and  that  of  Mayer  in  June,  September 
and  October,  1890.  In  August  Mr^  Goodheart  discounted, 
for  the  accommodation  of  Leopold  Bros.  &  Co.,  their  note 
dated  August  13th,  for  $6,500.  Mr.  Mayer,  through  his 
indorsements  for  their  accommodation,  obtained  for  them 
the  money  on  their  note  of  June  17,  1890,  $5,000;  Septemr 
ber  6th,  $6,000;  October  16th,  $5,000,  and  October  24th, 
$4,000.  Their  respective  claims  were  secured  by  judgments 
confessed  on  October  31, 1890. 

The  claim  of  Lehman  Spiegelberg  consists  of  an  undi- 
vided one-quarter  interest  in  said  block  7.  There  were 
some  suggestions  of  contest  in  the  pleadings,  but  the  con- 
test w^as  abandoned  at  the  trial  and  it  was  twice  announced 
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in  open  court  that  no  question  was  made  as  to  his  rights  in 
that  respect,  and  no  assignment  of  error  or  argument  has 
been  ma^le  questioning  that  right. 

He  claims  also  a  judgment  lien  for  $15,188.15,  judgment 
entered  October  31,  1890.  This  indebtedness  grew  partly 
out  of  an  accommodation  indorsement  of  the  firm's  note, 
June  12, 1890,  due  in  five  months,  which  he  was  obliged  to 
pay,  and  partly  out  of  a  draft  drawn  on  him  by  the  firm, 
October  23,  1890,  for  $6,788.50  which  he  paid,  and  to  reim- 
burse him  they  sent  their  draft  on  a  New  York  bank  for 
the  same  amount,  which  was  dishonored. 

There  was  also  executed  and  delivered  to  him  and  dulv 
recorded  October  25th,  a  mortgage  on  block  seven  (7)  to 
secure  the  §4,500  loan  made  in  1S79.  The  $3,500  mortgage 
of  Stembach  was,  by  its  terms,  made  subject  to  that  mort- 
gage to  Spiegel  berg. 

The  claim  of  Carrie  Spicgelberg  is  for  a  judgment  entered 
October  31,  1890,  for  $10,150,  which  claim  grew  out  of  a 
loan  several  years  old  which  had  been  renewed  from  time 
to  time.  On  November  1,  1890,  Leopold  conveyed,  by 
quit-claim,  to  Lehman  Spiegelberg  said  block  7,  as  addi- 
tional security  for  the  said  two  judgments,  $15,188.50  in 
his  favor,  and  $10,150  in  favor  of  his  wife,  Carrie  Spiegel- 
berg. This  was  dated  and  recorded  four  days  before  com- 
plainants' mortgage  was  placed  on  record. 

As  to  constructive  notice,  Tenney,  Church  &  Coffeen  were 
attorneys  for  Leopold  Bros.  &  Co.,  and  whatever  was  done 
by  them  or  either  of  them  up  to  the  time  these  creditors 
were  secured,  was  done  as  attorneys  in  the  employ  of  that 
firm.  All  of  these  creditors  denied  having  any  knowledge 
of  the  $60,000  mortgage. 

Brief  of  Isham,  Lincoln  &  Beale,  for  Charles  Sternbach 

ET  AL. 

Apart  from  the  operation  of  the  recording  statute,  and  in 
the  absence  of  fraud  in  fact,  or  fraudulent  intent,  the  oldest 
lien  prevails.  1  Jones  on  Mortgages,  Sec.  607;  Westervelt  v. 
Voorhis  (K  J.),  6  Atl.  Rep.  665;  Noakes  v.  Martin,  15  Bl. 
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118;   Deininger  et  aL  v.  McConnel,  41  111.  227;  Cabeen  v. 
Breckenridge,  48  111.  91;  Schultze  v.  Houfes,  96  111.  335. 

The  decisions  in  this  State  and  elsewhere  have  laid  down 
the  doctrine  that  withholding  a  conveyance  or  mortgage 
from  record  does  not  operate  to  defeat  or  postpone  it  as 
against  general  creditors  whose  claims  arose  without  notice 
of  it;  that  such  withholding  is  not  a  frvbud perse  or  a  fraud 
in  law,  but  that  such  withholding  is  no  more  than  a  badge 
or  indication  of  a  fraudulent  purpose  or  intent,  and  may 
tend  to  establish  fraud  in  fact,  which  may  be  rebutted. 
Field  V.  Ridgely,  116  111.  424;  W.  O.  Tyler  Paper  Co.  v. 
Orcutt-Killick  Lith.  Co.,  35  111.  App.  500;  Stewart  v.  Hop- 
kins, 30  Ohio  St.  502;  Magovern  v.  Eichard,  27  S.  C.  272;  3 
S.  E.  Rep.  340;  Pike  v.  Armstead,  1  Dev.  Eq.  (K  C.)  110; 
Danner  Land  and  Lumber  Co.  v.  Stonewall  Ins.  Co.,  77 
Ala.  184;  Scott  v.  Alford,  53  Tex.  82;  First  National  Bank 
of  Peoria  v.  Jaflfray  (Kan.),  21  Pac.  Rep.  242;  Thouron  v. 
Pearson,  29  N.  J.  Eq.  487;  Folsom  v.  Clemence,  111  Mass. 
273;  Scott  v.  McMurran,  7  Blackford  (Ind.)  284;  Hutchin- 
son V.  First  Nat.  Bk.  of  Michigan  City  (Ind.)  30  N.  E.  Rep. 
952;  Sa^vyer  v.  Turpin,  91  U.  S.  114. 

Brief  of  James  E.  Munroe,  for  Isaac  Haas,  Samuel  Cole 

AND  Carrie  B.  Leopold. 

The  Haas,  Cole  and  Carrie  B.  Leopold  mortgages  having 
been  recorded  prior  to  the  recovery  of  any  of  the  judgments 
in  question,  are  liens  on  the  lands  thereby  conveyed,  prior 
to  those  judgments.  A  mortgage  becomes  a  lien  as  to  third 
parties,  from  the  date  of  record,  and  a  judgment  becomes  a 
lien  from  the  time  of  its  rendition.  These  propositions  are 
settled  by  the  statutes  of  Illinois.  Rev.  Stats.,  Ch.  30,  Sees. 
28  and  30;  Ibid.,  Ch.  77,  Sec.  1. 

The  mortgages  of  Haas,  Cole  and  Carrie  B.  Leopold  hav- 
ing been  recorded  before  the  SternbacTi  mortgage,  are  prior 
liens  to  that,  if  Haas,  Cole  and  Carrie  B.  Leopold,  at  the  time 
of  the  delivery  of  their  respective  mortgages,  did  not  have 
notice  of  the  Sternbach  mortgage.    The  time  when  notice 
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must  be  brought  home  to  the  junior  grantee  whose  instru- 
ment is  first  recorded,  in  order  to  postpone  his  rights,  is 
when  his  instrument  is  delivered,  and  not  when  it  is  recorded. 
Ileubsch  V.  Scheel,  81  III.  281;  Worden  v.  WiUiaras,  24  111. 
73,  74;  Rogers  v.  Wiley,  14  111.  65;  Rui>ert  r.Mark,  15  lU. 
540;  Truesdale  v.  Ford,  37  111.  215;  Constant  v.  Eochester, 
133  N.  Y.  640. 

The  notice,  to  postpone  the  second  grantee  whose  instru- 
ment is  first  recorded,  must  be  prior  to  the  purchase  by  the 
second  grantee.  Morrison  v.  Kelly,  22  111.  624;  Rev.  Stats., 
Ch.  30,  Sec.  30. 

The  second  grantee,  whose  deed  is  first  recorded,  is  pre- 
sumed to  have  purchased  without  notice  of  the  prior  con- 
veyance, and  the  burden  is  upon  the  first  grantee  whose  deed 
is  last  recorded,  to  prove  that  the  second  grantee,  at  the  time 
of  his  purchase,  had  notice  of  the  prior  deed.  Turpin  v. 
Ogle,  4  Brad.  611;  Ryder  v.  Rush,  102  111.  338;  Kerfoot  v. 
Cronin,  105  lU.  609.  " 

A  mortgagee  is  a  purchaser  within  the  meaning  of  the  Illi- 
nois recording  laws;  and  this  is  true  even  when  the  mort- 
gage  is  made  to  secure  an  antecedent  debt.  Rev.  Stats.,  Ch. 
30,  Sees.  28  and  30;  Partridge  v.  Smith,  2  Biss.  183;  Mcln- 
tire  V.  Yates,  104  111.  491,  500;  Doolittle  v.  Cook,  75  111.  359; 
Worcester  Bk.  v.  Cheenev,  87  111.  602. 

In  the  absence  of  an  agreement  to  the  contrary,  it  is  the 
duty  of  the  mortgagor  or  grantor  to  prepare  the  mortgage 
or  deed.  Hence  the  act  of  Henry  Leopold  in  preparing, 
through  his  own  attorneys,  the  Haas,  Cole  and  Carrie  B. 
Leopold  mortgages,  did  not  make  Henry  Leopold,  or  his 
attorneys,  the  agents  of  the  mortgagees.  Ileadly  v.  Shaw, 
39  111.  354;  Hunter  v.  Bilyeu,  39  111.  368;  Buckraaster  v. 
Grundy,  1  Scam.  310;  Baston  v.  Clifford,  68  111.  67;  Corbus 
V.  Teed,  69  111.  205. 

Brief  of  Cratty  Bros.  &  Jarvis,  for  Lehman  Sfieoelbebg, 

Carrie  Spieoelbero,  Louis  Mayer  and 

William  Goodheart. 

The  withholding  of  a  mortgage  from  record,  or  concealing 
it  from  the  public  to  protect  the  mortgagor's  credit,  is  fraud- 
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ulentj  and  the  mortgage  becomes  invalid  as  against  the  rights 
of  other  creditors  of  the  mortgagor,  and  any  renewal  thereof 
or  substitute  therefor  will  be  tainted  with  the  same  fraud. 
Gill  V.  Griffith  &  Schley,  2  Md.  Ch.,  270 ;  Hefner  v.  Irwin, 
1  Ired.  (N,  C),  L.,  490 ;  Wendall  v.  Eensselaer,  1  Johns.  Ch* 
352 ;  Standard  Paper  Co.  v.  Guenther,  67  Wis.  101 ;  Sanger 
V.  Freie  Presse  Co.  (Wis.),  41  K  W.  Rep.  436 ;  Walton  v. 
First  ISTat.  Bk.  (Colo.),  2  Pac.  Eep.  440 ;  Hidelburn  v.  Brown, 
17  B.  Mon.  779 ;  Bump  on  Fraudulent  Conveyances  (3d  Ed.), 
sections  32,  38  and  39 ;  Hungerf ord  v.  Earle,  2  Vern.  261 ; 
Hildredth  v.  Sands,  2  Johns,  Ch.  (N.  Y.),  35 ;  Coates  v.  Ger- 
lach,  44  Pa.  St.  43 ;  Smith  v.  Craft,  11  Bissel  340  (12  Fed. 
Rep.  856);  Stockgrowers  Bank  v.  Newton,  13  Colo.  245* 
22  Pac.  Rep.  444 ;  Wait  on  Fraudulent  Conveyances,  Sees. 
234,  235,  236 ;  Blennerhassett  v.  Sherman,  105  U.  S.  100 ; 
Hilliard  v.  Cagle,  46  Miss.  309;  Iloppock  v.  Johnson,  14 
Wis.  303. 

Any  scheme  or  device  to  defraud,  hinder  or  delay  cred- 
itors, or  to  protect  the  debtor,  is  fraudulent  and  void  as  to 
them,  even  though  the  consideration  be  perfectly  good. 
Hixon  V.  NuUikin,  18  Brad.  232;  Blatchford  v.  Boyden,  18 
Brad.  378;  Reed  v.  Noxon,  48  111  323;  Merry  v.  Bostwick, 
13  111.  398;  Boies  v.  Henney,  32  111.  130;  Strohm  v.  Hayes, 
70  111.  41;  Ley  v.  Reitz,  25  111.  App.  615;  Finney  v.  Harding, 
136  111.  579;    Lobstein  v.  Lehn,  120  111.  549. 

No  action  can  be  maintained  upon  a  note  given  with  a 
fraudulent  mortgage,  nor  can  a  fraudulent  grantee  or  mort- 
gagee maintain  any  claim  in  equity.  The  court  will  not 
enforce  a  contract  tainted  with  fraud.  Bump  on  Fraud. 
Con.,  Sees.  449,  450;  Miller  v.  Marckle,  21  111.  152;  Dunar 
way  V.  Robertson,  95  111.  419;  Mitchell  v.  Sawyer,  115  111. 
650;  Wooley  v.  Fry,  30  111.  163;  Lobstein  v.  Lehn,  120  111. 
549;  Riedle  v.  Mulhausen,  20  Brad.  68;  Com.  Natl.  Bank  v. 
Burch,  141  111.  519. 

Notice  to  the  mortgagee  of  the  fraudulent  intent  of  the 
mortgagor,  is  per  se  evidence  of  mula  fides  on  the  part  of 
the  mortgagee.  In  such  case  the  intent  of  the  debtor  is  im- 
puted to  him.  Hanchett  v.  Goetz,  25  111.  App.  445;  Cowling 
V.  Estes,  15  Brad.  255;  Thompson  v.  Duff,  19  Brad.  75;  Smith 
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V.  Mohler,  24  111.  App.  407;  Tread weU  v.  McEwen,  123  lU. 
253. 

Constructive  notice  to  a  principal  on  account  of  the 
knowledge  possessed  by  an  agent  will  not  arise  in  a  case 
where  It  was  the  agent's  duty  to  not  disclose  it,  nor  where 
the  agent's  relations  to  the  subject-matter  show  that  he  will 
not  disclose  it.  It  is  the  general  rule  that  where  an  agent 
has  acquired  information  before  the  commencement  of  his 
agency  the  principal  will  not  be  charged  with  the  constnict- 
ive  notice  thereof.  Mechem  on  Agency,  Sec.  721;  Astor  v. 
Wells,  4  Wheaton,  486;  Trentor  v.  Pothen  (Minn.),  49  X. 
W.  Rep.  129;  Anketel  v.  Converse,  17  Ohio  St.  11;  Doyle  v. 
Teas,  4  Scam.  202;  Iloppock  v.  Johnson,  14  Wis.  303;  1 
Story's  Equity,  Sec.  398;  Constant  v.  University  of  Roches 
ter,  i  11  N.  Y.  604;  Campbell  v.  Benjamin^  69  111.  244;  Snyder 
V.  Partridge,  138  111.  173. 

One  who  is  only  contingently  liable  to  pay  the  debt  of 
another  as  surety  or  indorser  may  properly  take  security 
upon  the  principal's  property,  whether  the  debt  be  due  or 
not  due,  or  whether  he  may  have  paid  anything  thereon  or 
not.  Sherman  v.  Baddely,  11  111.  622;  Adam  v.  Arnold,  86 
111.  185;  Smith  v.  Craft,  11  Bissel,  340;  AUdritt  v.  First 
Katl.  Bk.,  22  111.  App.  24;  Robbins  v.  Butler  Paper  Co.,  35 
111.  App.  512;  Goodheart  v.  Johnson,  88  111.  58. 

Brief  of  S.  n.  Wright,  for  William   Sulzbacher,  Henry 

GiTTERMAN  aud  JoSEPH  SuLZBACHER. 

Knowledge  acquired  by  an  attorney  in  the  business  of  a 
client  can  not  be  imputed  to  another  client  in  a  subsequent 
transaction. 

This  is  the  rule  as  applied  in  our  State,  without  a  single 
departure  therefrom.  While  the  cases  are  not  numerous, 
'the  few  adjudications  upon  the  subject  are  of  great  strength, 
and  leave  the  subject  free  from  doubt.  McCormick  v. 
Wheeler,  36  111.  114;  Campbell  v.  Benjamin,  69  111.  244; 
Ilerrington  v.  McCollum,  73  111.  476;  Snyder  v.  Partridge, 
138  111.  174. 

There  is  no  requirement  of  secrecy  where  two  parties, 
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dealing  with  each  other,  like  a  creditor  and  a  debtor,  or  a 
mortgagor  and  mortgagee,  have  a  mutual  attorney. 

In  this  case,  Tenney,  Church  &  Coflfeen  represented  the 
mortgagees  and  judgment  creditors,  and  also  represented 
Leopold  as  the  mortgagor  and  judgment  debtor. 

The  following  cases  illustrate  the  rule  respecting  notice 
through  the  employment  of  a  mutual  attorney :  LeNeve  v. 
LeNeve,  2  White  and  Tudor's  Leading  Cases  109,  and  notes 
page  133 ;  Sheldon  v.  Cox,  2  Eden  224;  Tweedale  v.  Twee- 
dale,  2  Vernon  341;  Fuler  v.  Bennett,  2  Hare  394;  Ogilvie 
V.  Jefferson,  6  Jurist  K  S.  970 ;  2  Gifford  353 ;  Constant  v. 
Rochester,  111  N.  Y.  604;  Espin  v.  Pemberton,  5  Jurist  N. 
S.  157;  Dunlap  v.  Wilson,  32  111.  523 ;  Polk  v.  Cosgrove,  4 
Bissell  437;  Hawkes  v.  Gathercole,  15  Jurist  186 ;  2  English 
Law  &  Equity  Reports,  10? ;  Warde  v,  Warde,  15  Jurist 
759;  3  McNorton  &  Gordon,  365;  1  Simons  18;  Gulick  v. 
Gulick,  N.  J.  Equity  516 ;  Hanlon  v.  Doherty,  109  Ind.  37; 
Sherman  v.  Scott,  27  Hun  331. 

Opiniok  of  the  Court,  Gary,  P.  J. 

Three  appeals  are  separately  docketed  and  pending  in  this 
court,  but  the  cases  are  taken  as  one,  upon  one  record  and 
one  set  of  abstracts  and  briefs,  by  the  consent  of  al)  parties 
interested.. 

The  case  is  that  Charles  Sternbach  was,  and  is,  one  mem- 
ber of  the  firm  of  H.  Hermann,  Sternbach  &  Co.,  of  New 
York,  and  Henry  Leopold  was  one  member  of  the  firm  of 
Leopold  Bros.  &  Co.,  of  Chicago.  The  Chicago  firm  was 
largely  indebted  to  the  New  York  firm,  and  w^anted  further 
credit. 

Henry  Leopold  was  the  sole  owner  of  a  lot  on  Indiana 
avenue,  and  of  an  undivided  three-fourths  of  a  block  on  Cal- 
umet avenue.  On  the  8th  of  February,  1890,  Henry  Leo- 
pold mortgaged  both  properties  to  Charles  Sternbach,  to 
secure  the  payment  by  the  Chicago  firm  to  the  New  York 
firm  of  all  existing  and  future  indebtedness,  with  a  clause 
in  the  condition  that  "it  being  understood  also  that  the 
security  of  this  mortgage  shall  not  exceed  in  all  the  sum  of 
sixtv  thousand  dollars." 
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Charles  Sternbach  and  Henry  Leopold  agreed  that  the 
mortgage  should  not  be  presently  recorded,  and  it  is  quite 
clear  that  one  reason  for  delaying  the  recording  of  it  was  to 
avoid  injury  to  the  credit  of  the  Chicago  firm,  but  it  is  as  clear 
that  Charles  Sternbach  expected  the  Chicago  firm  to  prose- 
cute its  business  successfully.  It  was  not  in  the  thoughts 
of  either  party  that  the  Chicago  firm  should  continue  in 
business  for  the  purpose  of  defrauding  creditors,  present  or 
subsequent.     No  fraud  in  fact  was  intended  or  perpetrated. 

In  October,  1890,  the  Chicago  firm  found  itself  insolvent. 
For  some  time  Tennev,  Church  &  Coffeen  had  been  its 
attorneys.  They  were  called  in,  and  the  senior  member  of 
the  firm,  D.  K.  Tenney,  and  Henry  Leopold  took  counsel 
together.  Tenney  was  informed,  probabl)'-  between  the  20th 
and  25th  of  October,  1890,  of  the  mortgage.  What  was 
thereafter  done  by  his  firm,  was  done  under  his  direction. 

The  first  act  shown  by  the  record  was  this  letter : 

"  Chicago,  October  29,  1890. 
H.  Hermann,  Sternbach  &  Co.,  New  York  City,  N.  T. 

Gentlemen: — The  failure  of  Leopold  Bros.  &  Co.  will 
occur  on  the  day  this  reaches  you.  We  have  advised  them, 
and  such  is  the  fact,  that  the  mortgage  given  you  by  Mr. 
H.  Leopold,  and  which  has  been  kept  from  record  by  agree- 
ment, is  wholly  ineffectual  as  security  to  you,  and  is  fraud- 
ulent as  to  the  subsequent  creditors.  Our  opinion  is  that 
the  mortgage  should  never  be  asserted  or  mentioned.  The 
courts  have  lately  held  that  where  such  a  mortgage  is  given 
and  withheld  from  record,  a  new  one,  to  take  the  place  of 
the  old  one,  is  also  fraudulent.  Be  that  as  it  may,  Mr.  Leo- 
pold is  anxious  to  secure  you  on  his  individual  projierty,  to 
the  extent  possible,  in  justice  to  some  others  to  whom  he  is 
also  under  confidential  obligsitions. 

Therefore,  upon  receipt  of  this,  please  wire  us  *  *  * 
We  authorize  you  to  act  for  us  in  receiving  and  recording 
mortgage  from  Leopold,  or  otherwise  securing  our  claim. 

Your  prompt  attention  is  necessary  to  make  this  security 
valid.  Please  regard  this  information  for  the  present  as 
confidential.  Kespectfully, 

Tenney,  Church  &  Coffeen," 
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That  letter  was  answered  by  the  foUow^ing  telegram  and 
letter : 

"New  York, November  1,  1890. 
To  Tenney,  Church  &  Coflfeen,  Home  Insurance  Building, 
Chicago- 
We  authorize  you  to  act  for  us  in  receiving  and  recording 
mortgage  from  Leopold,  or  otherwise  securing  claim. 

H.  Hermann,  Sternbach  &  Co." 

"  November  1,  1890. 
Messrs.  Tenney,  Church  &  Coflfeen, 

Gentlemen  :  In  answer  to  your  favor  of  the  29th  ultimo, 
we  have  just  wired  you  as  follows :  '  We  authorize  you  to 
act  for  us  in  receiving  and  recording  mortgage  from  Leopold 
or  otherwise  securing  our  claim,'  w^hich  we  beg  to  conlirm. 
The  same  telegram  was  made  out  yesterday,  but  by  an  error 
was  not  sent  oflf.  H.  Hermann,  Sternbach  &  Co." 

That  telegram  was  answered  thus : 

"  Chicago,  November  1,  1890. 
H.  Hermann,  Stembach  &  Co.,  New  York  City. 

Dear  Sirs  : — In  pursuance  of  the  authorization  of  Mr. 
Stern,  acting  for  you,  we  accepted  from  H.  Leopold  the  note 
of  the  firm,  secured  by  a  mortgage  executed  by  him  upon 
three-quarters  imdivided  interest  in  the  Calumet  avenue 
property,  so  called,  for  $35,000.  We  inclose  herein  the 
note.  The  mortgage  was  placed  on  record  yesterday  morn- 
ing, and  stands  third  in  line  on  that  property,  there  being 
$11,500  ahead.  We  suppose  the  property  is  amply  good  for 
all  three. 

You  will  understand  that,  in  thus  acting,  we  took  what 
they  were  willing  to  give,  as  we  are,  primarily,  their  attor- 
neys. What  we  sought  by  our  former  letter,  was  that  you 
should  confirm  this  action,  so  this  mortgage  would  be  valid, 
and  of  course  did  not  seek  further  to  represent  you,  unless 
vou  so  desired. 

We  presume  that  you  are  by  this  time  satisfied  that  your 
prior  mortgage  was  merely  a  delusion,  so  far  as  security  is 
concerned. 

Please  acknowledge  receipt. 

Tenney,  Cuurch  &  Coffeen." 
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The  $35,000  mortgage  was  dated  October  29,  1890,  ac- 
knowledsced  the  next  dav.  and  filed  for  record  at  8:30  a.  m. 
of  the  31st;  all  before  any  communication  from  the  Xew 
York  firm.  That  mortgage  was  never  accepted  by  the  Kew 
York  firm,  and  without  going  into  detail  about  it,  we  re- 
gard it  as  waste  paper.  The  New  York  firm  filed  a  bill  to 
foreclose  the  $60,000  mortgage.  More  than  that  amount 
was  due  to  it  at  the  time  of  the  failure,  and  is  still  due,  of 
the  kind  of  indebtedness  the  mortgage  was  made  to  secure. 
It  was  not  filed  for  record  until  November  5, 1890,  and  the 
foreclosure  is  resisted  by  numerous  parties,  all  honajids  cred- 
itors for  the  respective  amounts  unpaid  upon  their  several 
incumbrances,  who  claim  under  mortgages  made  by  Ilenry 
Leopold  on  the  29th  day  of  October,  1890,  and  filed  for  rec- 
ord within  the  next  two  days,  and  under  judgments  by  con- 
fession against  the  Chicago  firm,  entered  on  the  31st  day  of 
October,  1890.  All  of  these  mortgages  to  incumbrancers, 
and  all  of  the  judgment  notes  upon  which  the  judgments 
entered,  were  prepared  during  those  three  days,  under  the 
direction  of  D.  K.  Tenney,  upon  instructions  from  Henry 
Leopold  as  to  who  should  be  provided  for,  and  in  what 
order  and  sums,  the  manner  of  making  the  provision  being 
left  to  the  experienced  skill  of  the  attorney;  and  wholly 
without  application  by  the  respective  creditors  for  payment 
or  security. 

The  knowledge  that  Leopold  had  of  his  own  condition  is 
therefore  to  be  imputed  to  these  incumbrancers.  Ilovey  v. 
Blanchard,  13  N.  H.  145,  is  a  case  in  point. 

There,  a  creditor  of  the  grantor  in  an  unrecorded  deed,  ob- 
tained title  under  an  attachment  against  the  grantor,  with 
no  knowledge  of  the  deed;  but  the  grantor  had  delivered  to 
the  oflBcer  the  demand  on  which  the  attachment  was  founded 
and  had  ordered  the  attachment. 

The  creditor  adopting  the  act,  took  it  cum  onere.  And  see 
2  Pom.  Eq.,  Sec.  667,  note  6,  citing  many  cases. 

We  need  not  consider  the  knowledge  that  Tenney  had. 
His  letters  are  conclusive  that  he  had  enough. 

Upon  the  question  of  whether  the  agreement  not  to  record 
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the  mortgage  for  $60,000,  and  the  performance  of  that  agree- 
ment, avoid  the  mortgage  as  to  other  creditors,  prior  or 
subsequent,  this  court  is  bound  by  the  decision  in  W.  O. 
Tyler  Paper  Co.  v.  Orcutt-Killick  Lith.  Co.,  35  lU.  App. 
500. 

The  mortgage  is  still  good  against  all  creditors  having 
notice  of  it,  before  they  acquired  liens  upon  the  property. 

It  is  conceded,  that  as  to  one  undivided  fourth  part  of  the 
Calumet  avenue  property,  the  paramount  title  is  in  Leh- 
man Spiegelberg,  so  that  the  $60,000  mortgage,  while  in 
terms  upon  the  whole,  is  in  effect  upon  only  an  undivided 
three-fourths,  and  the  decree  is  for  a  sale  of  that  only. 

It  is  also  conceded  that  there  is  a  paramount  incumbrance 
by  tfust  deed  to  Francis  B.  Peabody  on  the  Indiana  avenue 
property  to  secure  $15,000,  and  the  decree  is  for  a  sale  sub- 
ject thereto. 

A  portion  of  the  Calumet  avenue  property  has  been  sold 
under  order  of  the  court,  and  the  proceeds  are  now  on  de- 
posit subject  to  the  order  of  the  court. 

We  differ  from  the  Circuit  Court,  not  on  the  facts,  but 
only  as  to  the  one  question  of  law  on  which  we  hold  our- 
selves bound  by  the  case  cited  from  35  111.  App. 

The  decree  of  the  Circuit  Court  postponed  the  $60,000 
mortgage  as  to  so  much  of  the  demands  of  the  incum- 
brancers, other  than  Peabody,  as  accrued  subsequent  to  the 
execution  of  that  mortgage.  As  to  all  the  residue  of  the 
decree,  it  is  affirmed,  but  that  part  is  reversed  and  the  cause 
remanded  with  directions  to  change  the  order  of  priority  in 
the  decree  so  that  the  $60,000  mortgage  be  first  paid,  and 
then  the  other  incumbrancers  in  the  order  among  them- 
selves as  provided  in  said  decree. 

Opinion  by  Watekman,  J. 

In  these  cases  the  principal  contention  of  appellees  is, 
first,  that  the  withholding  of  the  mortgage  made  by  Henry 
Leopold  to  H.  Herrman,  Sternbach  &  Co.,  in  pursuance  of 
an  arrangement  made  between  Leopold  and  Herrman, 
S^rnbach  &  Co.,  rendered  it  fraudulent  and  invalid  as  against 


490  Appellate  Courts  of  Illinois. 

Vol.  50.]  Stembach  v.  Leopold. 

other  creditors  of  the  firm  of  Leopold  Brothers  &  Co.  and 
the  creditors  of  Henry  Leopold;  and,  second,  that  the  other 
creditors  of  Leopold  Brothers  &  Co.  obtained  their  respect- 
ive liens  upon  the  property  covered  lf>y  said  mortgage 
without  notice  thereof. 

As  to  the  first  contention  my  opinion  is  largely  deter- 
mined by  the  finding  of  the  chancellor  before  whom  the 
case  was  tried.  The  decree  of  the  court  contains  the  follow- 
ing :  "  And  the  court  doth  further  find  that  the  withhold- 
ing of  said  mortgage  from  record  was  without  fraud  on  the 
part  of  the  complainants  herein;  but  that  such  withholding 
of  the  mortgage  from  record  was  a  fraud  in  law  upon  such 
subsequent  creditors  of  said  firm  of  Leopold  Brothers  & 
Company  and  of  Henry  Leopold  as  were  not  informed 
thereof." 

The  testimony  in  the  case  was  given  orally,  in  open  court; 
the  chancellor  saw  and  heard  the  witnesses,  and  conse- 
quently the  finding  of  the  court  upon  matters  of  fact  about 
which  there  was  conflicting  evidence,  must  on  appeal  or 
error  be  accepted  as  conclusive  unless  such  finding  clearly 
appears  to  be  against  the  weight  of  the  evidence.  Metcalf 
V.  Bradshaw,  145  111.  124;  Patterson  v.  Scott,  142  111.  138 ; 
Coari  v.  Olsen,  91  111.  273. 

This  court  is  unanimously  of  the  opinion  that  the  finding 
by  the  Circuit  Court  that  the  withholding  of  the  mortgage 
made  by  Henry  Leopold  to  H.  Hermann,  Sternbach  &  Co., 
was  without  fraud  in  fact  on  the  part  of  the  complainants, 
is  not  against  the  weight  of  the  evidence,  but  in  accordance 
therewith. 

The  question  then  arises,  was  it  a  fraud  in  law  upon  any 
of  the  other  creditors  of  Henry  Leopold  &  Co.  or  of  Henry 
Leopold;  that  is  to  say,  were  the  terms  of  the  agreement  or 
the  nature  of  the  transaction  itself  such  that  the  law,  with- 
out regard  to  the  actual  intention  of  the  parties,  pronounces 
it  fraudulent.  There  is  nothing  in  our  recording  law  w^hich 
so  stamps  this  transaction. 

The  court  below  found  that  the  mortgage  was  made  and 
executed  substantially  as  alleged  in  the  bill  of  complaint, 
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and  for  the  purpose  and  to  secure  the  debts  then  existing 
and  thereafter  to  be  incurred  as  set  out  and  alleged  in  said 
bill  of  complaint.  The  bill  of  complaint  sets  forth  that 
Henry  Leopold,  for  and  on  account  of  his  firm  of  Leopold 
Bros.  &  Co.,  who  wore  then  largely  indebted  to  the  firm  of 
H.  Hermann,  Sternbach  &  Co.,  applied  to  complainants  for 
further  accommodations  in  the  way  of  money  and  credit, 
and  that  said  Henry  Leopold,  in  consideration  of  such  fur- 
ther accommodations  to  be  made,  promised  and  agreed  with 
them  to  execute  to  them  a  mortgage  upon  the  (described) 
premises,  as  security  for  existing  and  future  indebtedness, 
and  that  thereafter  said  Leopold  did  execute  a  mortgage 
upon,  etc.,  for  the  purpose,  as  in  said  mortgage  stated,  of 
securing  every  promissory  note  theretofore  and  thereafter 
made  by  said  firm  of  Leopold  Bros.  &  Co.  to  said  firm  of 
H.  Herrmann,  Sternbach  &  Co.;  that  thereafter  the  said 
firm  of  Leopold  Bros.  &  Co.  became  further  largely  in- 
debted to  complainants,  both  on  account  of  merchandise 
sold  and  delivered  to  said  Leopold  Bros.  &  Co.,  and  on  ac- 
count of  money  borrowed  by  them,  and  executed  to  com- 
plainants promissory  notes  therefor. 

The  court  below  further  found  that  said  mortgage  was 
made  and  executed  in  February,  1890,  but  was  not  recorded 
until  November  5,  1890.  "  That  said  mortgage  was  with- 
held from  record  between  the  dates  mentioned  by  agree- 
ment of  parties  at  the  request  of  said  Henry  Leopold,  to 
prevent  injury  to  the  credit  of  his  firm,  and  to  facilitate  a 
proi)osed  sale  of  the  property." 

This  court  is  of  the  opinion  that  the  evidence  warranted 
such  finding.  That  the  complainants  agreed  to  and  did  give 
further  credits  for  money  and  goods  with  the  intention  of 
defrauding  other  creditors,  or  that  Henry  Leopold,  by  virtue 
of  whose  favor  in  attempting  to  prefer  them,  all  of  appel- 
lee's claims,  intended  in  anything  that  was  done  to  defraud 
them,  there  is  nothing  to  show. 

The  court  has  found  that  at  the  request  of  Henry  Leo- 
pold, to  prevent  injury  to  the  credit  of  his  firm  and  to 
facilitate  a  proposed  sale  of  tl^e  property,  the  mortgage  was, 
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by  agreement  of  parties,  withheld  from  record.  It  api)ears 
to  me  it  would  have  been  more  accurate  to  have  said  that 
the  mortgage  was  withheld  from  record  by  an  understand- 
ing, instead  of  an  "  agreement."  The  written  instrument 
expressed  the  agreement  of  the  parties;  all  previous  prom- 
ises and  undertakings  were  merged  in  it,  and  it  was  only  by 
virtue  of  a  parol  understanding  that  the  mortgage  was 
wthheld  from  record. 

But  taking  the  fact  as  found  and  stated  by  the  court 
below,  the  authorities  come  far  short  of  holding  such  act 
fraudulent  in  law;  especially  in  the  face  of  the  finding  that 
the  withholding  was  without  fraud  in  fact  on  the  part  of 
the  complainants. 

The  withholding  of  a  mortgage  from  record  by  virtue  of 
an  agreement  so  to  do,  may  be  evidence  of  fraud,  but  it  is 
not  an  act  that  per  se  renders  the  transaction  fraudulent. 

Wait  in  his  treatise  upon  fraudulent  conveyances  at  sec- 
tion 235,  says : 

"  Circumstances  indicative  of  concealment,  or  of  a  design 
to  give  a  man  the  appearance  of  possessing  property  which 
he  does  not  own,  are  evidences  of  fraud,  and  are  proper  for 
a  jury  to  weigh. 

"  Secrecy  '  is  a  circumstance  connected  with  other  facts 
from  which  fraud  may  be  inferred.'  An  agreement,  how- 
-ever,  to  conceal  the  fact  of  a  purchase,  is  not  per  se  fraudu- 
lent, but  is  merely  matter  of  evidence  in  favor  of  avoiding 
the  sale,  which,  although  perhaps  very  strong,  is  still  capa- 
ble of  explanation.  In  Haven  v.  Richardson,  the  court 
said :  *  Secrecy  is  not  of  itself  evidence  of  fraud.  It  is 
likely  to  accompany  fraud,  and  may  give  force  to  other  evi- 
dence, under  particular  circumstances.'  Thus  it  is  held,  in 
Massachusetts,  that  an  arrangement  or  understanding  in 
regard  to  withholding  mortgages  from  record  until  the 
mortgagor  should  have  trouble,  did  not  render  the  mort- 
gages void,  but  was  a  matter  entitled  to  consideration  by 
the  jury  in  passing  upon  the  question  of  fraud  at  common 
law.  On  the  other  hand,  an  agreement  that  the  transac- 
tion is  to  be  kept  secret  until  the  debtor  has  an  opportunity. 
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of  escaping  beyond  the  reach  of  process  issued  by  his  other 
creditors,  or  by  which  the  deed  is  not  to  be  offered  for 
record  until  the  other  creditors  threaten  suit,  will  render  it 
fraudulent.  Secrecy  in  such  cases  is  a  part  of  the  consider- 
ation; the  transaction  is  contaminated  by  it,  and  ought  not 
to  be  regarded  as  bona  fide. 

^*  Sec.  235.  As  long  ago  as  the  case  of  Hungerford  v. 
Earle,  it  was  held  that  '  a  deed  not  at  fir^it  fraudulent  may 
afterward  become  so  by  being  concealed  or  not  pursued,  by 
which  means  creditors  are  drawn  in  to  lend  their  money.' 
This  doctrine  has  been  repeatedly  recognized  and  reaffirmed 
in  dilBFerent  forms  in  State  and  Federal  tribunals. 

"  Sec.  236.  In  a  controversy  which  arose  in  Mississippi 
it  was  decided  that  a  deed  of  trust  in  the  nature  of  a  mort- 
gage, valid  on  its  face,  and  not  made  or  received  with  any 
intent  to  defeat  existing  or  future  creditors,  may,  neverthe- 
less, be  held  fraudulent  and  void  as  to  all  creditors,  existing 
and  future,  by  evidence  aliunde^  showing  the  conduct  of  the 
parties  in  their  dealings  in  reference  to  the  deed.  The 
principal  circumstances  relied  on  in  this  case  to  avoid  the  deed, 
were  the  facts  that  the  grantor  retained  possession  of  the 
property,  and  that  the  deed  was  withheld  from  record. 
This  enabled  the  mortgagor  to  contract  debts  upon  the  pre- 
sumption that  the  property  was  unincumbered." 

In  Bump  on  Fraudulent  Conveyances,  page  38,  it  is  said  : 
"  A  deed  not  at  first  fraudulent  may  become  so  by  being 
concealed,  because  by  this  concealment  persons  may  be  in- 
duced to  give  credit  to  the  grantor.  In  such  a  case  the  use 
that  is  made  of  it  relates  back  and  shows  the  intent  with 
which  it  was  made.  The  omission  to  place  a  deed  on  record 
or  leaving  it  in  the  hands  of  the  grantor,  or  placing  it  in  the 
hands  of  a  third  person  to  be  produced  or  suppressed  accord- 
ingly as  the  exigencies  may  demand,  are  instances  of  secrecy 
that  are  within  the  rule.  If  secrecy  is  a  part  of  the  consid- 
eration for  securities  obtained  from  a  debtor  who  is  about 
to  abscond,  it  contaminates  them." 

The  Supreme  Court  of  Indiana  in  a  well  considered  case, 
Hutchinson  v.  First  Nat.  Bank  of  Michigan  City  (Ind.),  30 
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N.  E.  952,  after  commenting  upon  the  cases,  Barker  v. 
Barker's  Assignees,  2  Wood  87;  Ilildeburn  v.  Brown,  17  B. 
Monroe,  779;  Putnam  v.  Reynolds,  44  Mich.  113;  Hilliard  v. 
Cagle,  46  Miss.  99;  Blennerhassett  v.  Sherman,  105  U.  S. 
100,  and  Bank  v.  Newton,  22  Pac.  Rep.  444  (13  Colorado 
245),  said :  "  In  reading  the  foregoing  cases,  and  others 
cited  by  counsel  for  appellant,  we  have  been  impressed  with 
the  weight  and  influence  upon  the  minds  of  the  various 
courts  of  the  withholding  of  instruments  from  record,  in 
pursuance  of  agreements  or  understandings  to  that  effect, 
when  considered  as  an  element  of  fraud.  In  none  of  the 
cases  cited  by  counsel  has  the  mere  failure  to  record  an 
instrument  within  the  time  fixed  by  statute,  whether  such 
failure  was  in  pursuance  of  a  previous  contract  or  by  mere 
neglect,  been  held  sufficient  of  itself  to  avoid  such  instru- 
ment. In  each  of  the  cases  the  element  of  the  known 
insolvency  of  the  mortgagor,  active  misrepresentation  of 
his  financial  condition,  or  other  indicia  of  fraud  entered  into 
the  transaction.  We  are  satisfied  that  an  agreement  for  the 
withholding  of  a  mortgage  from  record  is  not,  of  itself,  suf- 
ficient to  justify  a  court  in  holding,  as  a  matter  of  law,  such 
mortgage  fraudulent  and  void  as  to  creditors,  either  eidsting 
or  subsequent;  but  that  it  is  a  badge  of  fraud,  to  be  consid- 
ered with  all  the  other  facts  and  circumstances  surrounding 
the  transaction,  in  determining  whether  or  not  there  was  in 
fact  a  fraudulent  intent." 

It  has  frequently  been  held  that  the  withholding  of  a  con- 
veyance from  record  in  pursuance  of  an  arrangement  to  do 
so,  does  not  of  itself  render  the  transaction  fraudulent. 
Magovern  et  al.  v.  Richard  et  al.,  27  South  Car.  272;  Saw- 
yer V.  Turpin,  91  U.  S.  114;  Folsom  v.  Clemence,  111  Mass. 
273 ;  Thouron  v.  Pearson,  29  N.  J.  Eq.  487;  Scott  v.  Murran, 
7  Blackford  (Ind.)  284;  Scott  v.  Alford,  53  Tex.  82. 

The  question  here  presented  is  not  whether  the  arrange- 
ment to  withhold  the  mortgage  from  record  is  evidence  of 
a  fraudulent  purpose,  but  whether,  in  connection  with  the 
actual  withholding,  it  is  to  be  held  to  constitute  fraud  in 
law,  in  the  face  of  the  finding  of  the  court  upon  the  ques- 
tion of  fraud  in  fact. 
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As  to  this  I  have  no  doubt. 

Are  appellees  chargeable  with  notice  of  the  mortgage  ? 

That  notice  given  to  an  agent  relating  to,  and  in  the 
transaction  for  which  he  is  employed,  is  generally  to  be 
imputed  to  his  principal,  is  undisputed.  The  question  in 
this  case  is  not  so  much  concerning  the  imputing  of  knowl- 
edge, but  in  respect  to  the  extent  to  which  either  Henry 
Leopold  or  D.  K.  Tenney,  are,  in  the  procuring" for  appel- 
lees of  the  liens  which  they  claim,  to  be  considered  their 
agents. 

That  the  liens  of  all  of  appellees  were  created  in  pursu- 
ance of  measures  instigated,  not  by  any  of  them,  but  by 
Henry  Leopold,  and  that  D.  K.  Tenney  was  brought  into 
connection  with  appellees  by  said  Leopold,  and  began  the 
work  of  creating  these  liens  by  his  direction,  is  not  in  con- 
troversy. The  work  of  appellees  in  obtaining  these  liens 
was  largely  that  of  acquiescence ;  they  accepted  what  Ten- 
ney, by  the  direction  of  Leopold,  prepared  for  and  tendered 
to  them.  None  of  these  liens  were  created  for  the  benefit 
of  either  Leopold  or  Tenney.  All  wei'e  brought  into  exist- 
ence entirely  for  the  benefit  of  the  parties,  respectively,  who 
are  here  claiming  under  them. 

For  whom,  then,  is  Henry  Leopold  to  be  said  to  have 
been  acting  when  he  directed  the  steps  which  resulted  in  the 
mortgages  and  judgments  held  by  appellees  ?  The  acts  not 
being  for  his  benefit,  he  must  have  assumed  to  act  for  appel- 
lees, respectively;  such  acts  they  were  not  bound  to  ratify, 
but  having  ratified  them  and  accepted  the  fruits  thereof, 
must  he  not  be  held  to  have  been  their  agent  in  all  that  in 
this  respect  he  did  ? 

The  maxim  '*  Omnis  ratihahitio  retrotrahihir  et  mandato 
priori  aequiparetur^'*  a  subsequent  ratification  has  a  retro- 
spective effect  and  is  equivalent  to  a  prior  command,  is 
applicable. 

Mr.  Justice  Story  said  of  this  maxim :  "  N"o  maxim  is  bet- 
ter settled  in  reason  and  law."  Fleckner  v.  United  States 
Bank,  8  Wheaton  363. 

It  is  said  in  Wilson  v.  Tumman,  6  M.  &  Gr.  242 :    "  That 
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an  act  done  for  another  by  a  person  not  assuming  to  act  for 
himself,  but  for  such  other  person,  though  without  any  prec- 
edent authority  whatever,  becomes  the  act  of  the  principal 
if  subsequently  ratified  by  him,  is  the  known  and  well 
established  rule  of  law\  In  that  case  the  principal  is  bound 
by  the  act  whether  it  be  for  his  detriment  or  advantage,  and 
whether  it  be  founded  on  a  tort  or  contract,  to  the  same 
extent  as  by  and  with  all  the  consequences  which  follow 
from  the  same  act  done  by  his  previous  authority." 

The  same  rule  is  expressed  in  Mechem  on  Agency,  Sec. 
167.  The  principal,  if  he  ratify  at  all,  must  ratify  in  toto^ 
and  by  ratification  the  principal  assumes  the  r^ponsibility 
of  the  transaction  with  all  its  advantages  and  all  of  its  bur- 
dens. Mechem  on  Agency,  Sees.  170  and  174;  Cook  v. 
Tullis,  18  Wal.  332 ;  Despatch  Line  v.  Bellamy  Mfg.  Co., 
12  N.  II.  205 ;  Starks  v.  Sikes,  8  Gray  600. ' 

Had  John  Doe,  an  attorney,  learning  of  the  existence  of 
this  mortgage  and  the  financial  condition  of  Leopold  Bros. 
&  Co.,  without  authority  from  appellees,  obtained  from 
Henry  Leopold  mortgages  and  power  to  enter  judgments 
such  as  were  given  by  him  without  solicitation,  appellees,  by 
availing  themselves  of  the  benefit  of  the  unauthorized  acts 
of  such  attorney,  would  have  made  him  their  agent  in  so 
acting,  and  taken  their  liens  charged  with  notice  of  what  he, 
in  obtaining  them,  had  knowledge  of. 

It  must  be  borne  in  mind  that  complainants  being  charge- 
able with  neither  fraud  in  fact  nor  law,  the  case  stands  as 
though  Henry  Leopold  had  executed  this  mortgage  in  New 
York  without  any  understanding  that  it  was  to  be  for  a 
time  Avithheld  from  record ;  and  this  having  been  done,  he 
had  with  all  haste  proceeded  to  Chicago,  and  sending  for 
Mr.  Tenney  informed  and  directed  him  as  he  did,  and  Ten. 
ney  and  appellees  had  thereupon  taken  such  action  as  in  this 
case  they  did,  and  thus  in  the  ordinary  course  of  affairs, 
mails  and  accidents,  the  mortgages  and  judgments  of  appel- 
lants and  appellees  had  occupied  the  position  upon  the  record 
thev  do. 

The  question  presented  under  the  findings,  the  record  of 
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this  case,  as  to  the  knowledge  Henry  Leopold  and  D.  K. 
Tenney  had  of  this  mortgage  and  the  imputation  of  it  to 
appellees,  because  of  Leopold  and  Tenney's  unsought  and 
unauthorized,  but  ratified,  agency  in  procuring  the  liens  of 
appellees,  is  in  effect  the  same  as  though  th^re  had  never 
been  any  understanding  that  the  mortgage  was  to  be  with- 
held from  record. 

It  has  repeatedly  been  held  that  where  a  purchaser  employs 
an  attorney  who  is  himself  the  vendor,  to  examine  the  title, 
the  purchaser  is  chargeable  with  notice  of  what  the  attorney, 
in  making  such  examination,  had  knowledge  of.  Majori- 
banks  v.  Hovendum,  6  Irish  Eq,  236;  Rorke  v.  Lloyd,  13 
Irish  Ch.  273;  Spencer  v.  Toppam,  2  Jurist  865;  Tucker  v. 
Ilenzill,  4  Irish  Ch.  513;  Atkins  v.  Delmye,  12  Irish  Eq.  1; 
Twycross  v.  Moore,  13  Irish  Eq.  250. 

If  a  debtor  volunteer  to,  and  does  act  as  agent  of  his  cred- 
itor in  procuring  a  mortgage,  and  the  mortgagee  accept  the 
fruits  of  such  agency,  he  must  be  held  chargeable  with  notice 
of  what  the  mortgagor  in  such  agency  had  knowledge  of. 

The  case  is  essentially  different  from  what  it  would  be, 
had  appellees,  in  ignorance  of  the  mortgage,  gone  to  Henry 
Leopold  and  by  any  act  upon  their  part  induced  him  to  give 
these  liens.  In  such  case  appellees  would  have  been  acting 
for  themselves,  and  Leopold  would  have  acted  for  himself  in 
denying  or  granting  the  request  or  demand  made. 

As  it  was,  Leopold  and  Tenney  undertook  to  and  did  all 
that  was  necessary  to,  with  ratification  by  the  beneficiaries, 
create  the  Uens  of  appellees. 

It  is  true,  as  urged  by  appellees,  that  one  who  has  con- 
tracted to  convey  is  bound  to  prepare  the  conveyance,  but 
Leopold  having  never  agreed  to  make  a  mortgage  to  appellees, 
he  was  under  no  obligation  to  prepare  a  conveyance,  and 
Tenney  in  all  that  he  did  was  acting  entirely  in  the  interest, 
not  of  Leopold,  but  of  appellees,  whom  Leopold  wished  to 
serve.  Tenney,  indeed,  followed  the  direction  and  wish  of 
Leopold,  but  he  devised  and  executed  such  measures  as  he 
thought  most  expedient  for  the  benefit  of  appellees,  without 
regard  to  any  interest  of  Leopold, 

You  LS2 
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It  is  urged  that  if  appellees  are  to  be  charged  with  the 
knowledge  Leopold  and  Tenney  had  of  appellants'  mortgage, 
they  must  be  charged  with  all  the  knowledge  Leoix>ld  and 
Tenney  had,  which  was  not  only  of  the  existence  of  the  in- 
strument but  of  the  arrangement  to  withhold  it  for  a  time 
from  record. 

This  is  not  only  quite  true  as  a  matter  of  reason,  but  there 
is  high  authority  for  the  position.  Pitman  v.  Harland,  L. 
K.  17  Chan.  Div.  353-357;  Williams  v.  Williams,  L.  K.  17 
Chan.  Div.  437-443. 

The  notice  taken  altogether  did  not  show  that  the  mort- 
gage was  invalid  or  fraudulent.  It  is  clear  that  if  Leopold 
had  said  to  appellees — "  I  have  given  to  appellants  a  mortgage 
upon  my  property  to  secure  them  for  $60,000  which  I  owe 
them,  but  they  have,  in  order  that  the  mortgage  may  not  in- 
jure my  credit,  agreed  not  to  record  it.  I  can  therefore 
give  to  you  a  mortgage  which  you  can  record  at  once  and 
thus  your  security  will  have  preference  over  that  of  appel- 
lants"— that  appellees  could  not  thus  have  acquired  a 
priority. 

The  court  below  found  that  appellees  Samuel  Cole  and 
Isaac  Haas,  had,  at  the  dates  respectively  of  the  mortgages  to 
them,  notice  of  appellants'  mortgage;  and  the  court  also 
found  that  appellees  William  Goodheart,  Louis  Mayer,  Leh- 
man Spiegelberg,  William  Sulzbacher,  Henry  Gitterman  and 
Joseph  Sulzbacher  had  at  the  times,  respectively,  when  they 
took  their  several  confessions  of  judgment,  constructive 
notice  of  appellant's  mortgage. 

The  court  having  also  found  that  certain  portions  of  the 
respective  indebtedness  due  to  those  parties  was  incurred 
betAveen  the  date  of  the  execution  of  appellants'  mortgage 
and  the  several  dates  when  said  parties  received  such  notice 
of  appellants'  mortgage,  gave  to  them,  notwithstanding  the 
notice,  a  priority  over  appellants'  mortgage  for  so  much  of 
their  several  claims  as  were  created  during  said  intermediate 
time,  and  as  to  the  residue  of  their  several  liens  postponed 
them  to  appellants'  mortgage. 

Such  is  not,  under  our  recording  act,  the  rule  in  this  State 
as  to  priorities. 
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In  Field  v.  Eidgely  et  al.,  116  111.  424,  431,  the  Supreme 
Court  said  :  "  We  are  aware  of  no  principle  outside  of  self 
interest  and  prudence  in  business,  that  requires  the  holder 
of  a  mortgage  to  put  it  on  record  at  any  particular  time. 
By  not  doing  so  promptly,  he  runs  the  risk  of  having  it  post- 
poned  to  junior  liens,  and  even  of  losing  the  benefit  of  it  al- 
together. As  to  subsequent  purchasers  and  creditors  with- 
out notice,  such  securities  take  effect  from  the  time  of  filing 
for  record,  only." 

Notice  of  a  conveyance  is  as  affectual  as  its  recording  would 
be.  Morrison  v.  Kelly,  22  111.  610;  Worden  v.  Williams,  24: 
111.  67;  Rupert  v.  Mark,  15  111.  640. 

A  creditor  within  the  meaning  of  the  recording  act,  is  one 
who,  without  actual  or  constructive  notice  of  prior  convey- 
ance or  incumbrance,  and  before  record  thereof,  acquires  a 
lien  on  land.  Martin  v.  Dryden,  1  Gil.  187;  Crawford  v. 
Logan,  97  111.  396;  Columbus  Buggy  Co.  v.  Graves,  108  111. 
459;  Thomas  v,  Burnett,  128  IlL  37. 

In  order  to  give  a  junior  incumbrancer  precedence  over  a 
senior,  it  is  not  sufficient  that  the  debt  or  convevance  to  him 
was  incurred  without  notice  of  the  older  conveyance,  but  he 
must,  without  notice,  in  some  way  have  obtained  a  claim 
upon  the  IJtnd.  Crawford  v.  Logan,  supra;  Baldwin  v.  Crow, 
86  Ky.  679;  Cowan  et  al.  v.  Gill,  11  B.  J.  Lea,  674;  King  v. 
Fraser,  23  S.  C.  545;  First  Nat.  Bank  v.  Jaffray  et  aJ.,  (Kan.), 
12  Pac.  Rep.  242. 

The  mere  loaning  of  money  to  Leopold  by  appellees,  gave 
to  them  no  lien  upon,  legal  or  equitable  claim  to,  any  land; 
their  liens  were  acquired  by  virtue  of  conveyances  by  him 
given,  and  judgments  by  him  confessed;  and  the  Circuit 
Court  having  found,  in  accordance  with  the  evidence,  that 
when  they  acquired  their  respective  liens  they  had  con- 
structive notice  of  appellants'  mortgage,  their  liens  are  sub- 
ject thereto. 

I  do  not  agree  with  appellants  in  their  contention  that  a 
contingent  liability  does  not  furnish  a  sufficient  basis  for  a 
confession  of  judgment.  This  court  held  otherwise  in  Rob- 
bins  V.  Butler  Paper  Co.,  35  lU.  App.  512,  515. 
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Opinion  by  Shepard,  J. 

I  agree  that  the  decree  of  the  Circuit  Court  ought  to  be 
reversed,  but  for  diflferent  reasons,  and  with  different  direc- 
tions, if  any  directions  are  to  be  given. 

The  majority  opinions  proceed  upon  the  theory  of  imputed 
notice  to  appellees  of  the  Sternbach  mortgage  for  $60,000. 

Such  notice  was  derived,  if  at  all,  through  Mr.  Tenney 
having  know^ledge  of  that  mortgage.  Tenney  was  primarily 
the  attorney  of  Henry  Leopold  and  Leopold  Brothers,  and 
it  was  in  the  course  of  that  employment  he  learned  of  the 
mortgage.  His  employment  was  by  them,  and  he  never 
asked  for  or  received  employment  from  the  appellees,  or 
either  of  them,  except  for  the  limited  purpose  of  accepting 
for  them  such  preferences  or  securities  and  perfecting 
some  of  them,  as  Leopold  had  decided  upon.  He  was  not 
authorized  to  exercise  any  judgment  whatever  in  the 
matter  in  behalf  of  appellees,  and  it  is  clelir  that  he 
would  not  have  accepted  any  employment  by  appellees 
which  would  have  required  him  to  demand  or  accept  any- 
thing but  what  the  Leopolds  chose  to  give,  or  to  insist  upon 
anything  contrary  to  their  wishes.  In  the  letter  of  Novem- 
ber 1,  1890,  by  his  firm  to  the  Sternbach  firm,  it  is  said : 
"  You  will  understand  that  in  thus  acting  (accepting  the 
$35,000  mortgage  and  filing  it  for  record)  we  took  what 
they  were  willing  to  give,  as  we  are,  primarily,  their  attor- 
neys." All  his  communications  to  and  with  and  from  the 
other  creditors  of  the  Leopolds  show  the  same  limited 
agency. 

The  doctrine  of  imputed  notice  rests  upon  the  duty^  of  the 
agent  to  inform  his  principal  and  the  presumption  that  he 
will  perform  that  duty.     The  Distilled  Spirits,  11  Wall.  356. 

Here  there  Avas  no  such  duty  resting  upon  Mr.  Tenney. 
His  duty  lay  in  exactly  the  opposite  direction,  to  conceal 
from  appellees  the  fact  of  the  $60,000  mortgage  in  order 
that  his  primary  clients,  the  Leopolds,  might  be  enabled  to 
effectuate  their  design  of  securing  other  creditors  in  pref- 
erence to  that  mortgage. 

In  Mechem  on  Agency,  Sec.  721,  it  is  said  that  the  notice 
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or  knowledge  which  the  agent  has,  will  not  be  in^puted  to 
the  principal — "  1,  where  it  is  such  as  it  is  the  agent's  duty 
not  to  disclose,  and,  2,  where  the  agent's  relation  to  the 
subject-matter,  or  his  previous  conduct,  render  it  certain  that 
he  will  not  disclose  it." 

In  the  case  of  The  Distilled  Spirits,  mpra^  it  is  said:  "An 
agent  would  not  be  expected  to  do  that  which  would  involve 
the  betrayal  of  professional  confidence,  and  his  principal 
ought  not  to  be  bound  by  his  agent's  secret  and  confidential 
information."     See  also,  Webb  on  Kecord  of  Title,  Sec.  241. 

Again  in  Mechem  on  Agency,  Sec.  723,  it  is  said,  the  pre- 
sumption that  the  agent  will  perform  his  duty  by  informing 
his  principal,  "  will  not  prevail  where  it  is  certainly  to  be 
expected  that  the  agent  will  not  perform  this  duty,  as  where 
the  agent,  though  nominally  acting  as  such,  is  really  acting 
in  his  own  or  another's  interest,  and  adversely  to  that  of  his 
principal,"  and  numerous  authorities  are  cited  to  support 
the  text. 

There  is  nothing  in  the  record  making  it  appear  that  Mr. 
Tenney  or  his  firm,  ever  acted  as  attorney  or  agent  for 
either  of  the  appellees  in  any  other  transaction.  The  fact 
that  Mr.  Tenney  communicated  to  some  of  the  appellees  the 
information  that  the  Leopolds  were  embarrassed  and  desired 
to  secure  them,  and  that  other  of  the  appellees  were  taken 
to  him  by  Leopold,  was  enough  to  cause  them  to  understand 
he  was  in  confidential  relations  with  the  Leopolds,  and  owed 
them  his  first  duty.  They  had  no  right,  therefore,  to  expect 
from  him  any  duty  beyond  that  of  a  mere  acceptance  of  the 
securities  for  which  he  sought  authority  from  them.  No 
presumption  of  any  other  duty  than  to  accept  the  securities 
can  be  said  to  have  arisen,  under  the  circumstances. 

And  a  mere  agency  to  accept  and  record  a  conveyance,  or 
to  enter  judgment  upon  notes  already  executed,  is  not 
sufficient  to  charge  the  principal  with  notice  of  a  prior 
unrecorded  mortgage  known  to  the  agent.  Doyle  v.  Teas, 
4  Scam.  202.  (see  p.  250);  Astor  v.  Wells,  4  Wheaton,  466; 
Trentor  v.  Pothen,  46  Minn.  298;  Anketel  v.  Converse,  17 
Ohio  St.  21-22;  Snyder  v.  Partridge,  138  IlL  173. 
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Nor  do  I  consider  that  the  finding  of  the  Circuit  Court 
that  the  appellees,  or  any  of  them,  had  constructive  notice 
of  the  Sternbach  $60,000  mortgage  is  binding  upon  this 
court.  Such  a  finding  is  a  conclusion  of  law,  from  the  facts, 
and  not  itself  a  fact.  Nor  do  I  agree  with  the  majority 
opinion  that  the  knowledge  that  Leopold  had  of  his  own 
condition  or  of  the  Sternbach  mortgage,  constituted  con- 
structive knowledge  of  the  same  facts  by  ap|3ellees.  Such 
a  conclusion  can  only  rest  upon  the  assumption  that  Leopold 
was  the  agent  of  the  appellees. 

It  is  true  that  the  securities  by  way  of  mortgages  and 
judgments  were  instigated  and  created  by  Leopold,  but  the 
acceptance  of  them  by  appellees  was  through  their  attorney, 
Tenney,  who,  in  aid  of  Leopold's  purpose,  solicited  an4 
received  their  authority  to  accept  the  same.  Tenney,  and 
not  Leopold,  was  the  agent  of  appellees  for  that  limited 
duty. 

It  seems  to  mp  to  be  fraught  with  far-reaching  and  dis- 
astrous consequences  to  hold,  that  because  Leopold,  of  his 
own  volition,  sought  to  secure  certain  of  his  creditors  by 
means  of  mortgages  and  judgments  voluntarily  made  and 
confessed  by  him,  and  accepted  by  such  creditors  tlirough  an 
agent  who  had  no  authority  except  to  accept  the  same  as 
given,  and  who  was  at  the  same  time  primarily  the  attorney  of 
Leopold  for  the  purpose  of  preparing  the  papers  in  further- 
ance of  Leopold's  plan,  the  creditors  thereby  became  charge- 
able with  knowledge  of  all  that  Leopold  knew  of  his  condi- 
tion, and  of  prior  unrecorded  conveyances  made  by  him. 

What  was  said  in  Hoppock  v.  Johnson,  14  Wis.  328  (p.  332) 
is  illustrative  on  the  question  of  the  debtor  being  an  agent 
under  kindred  circumstances: 

"  Suppose  A  makes  a  mortgage  to  B;  then  he  borrows 
money  of  C,  who  has  no  knowledge  of  the  first  mortgage, 
and  agrees  with  him  to  execute  a  mortgage  on  the  same 
property  and  to  deliver  it  to  an  agent  appointed  by  C. 
Does  the  fact  that  he  thus  delivers  it  under  C's  direction 
make  him  the  agent  of  C,  so  as  to  charge  C  with  notice  of 
B's  mortgage  because  A  knew  it  ?    It  seems  really  toa 
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obvious  for  argument  that  it  does  not;  and  yet  such  is  this 
case." 

I  think  the  decree  below  should  have  subordinated  the 
$60,000  mortgage  to  all  the  other  mortgages  and  judgments 
in  their  order  of  priority,  as  between  themselves.  1  do  not 
express  any  conclusion  upon  the  effect  to  be  given  to  the 
$35,000  mortgage  executed  to  Sternbaoh. 

When  the  cause  shall  come  here  again,  if  it  shall  so  como, 
upon  a  different  decree,  I  may  take  occasion  to  speak  of 
that. 


Farber  y.  National  Forge  &  Iron  Co.^  Insolvent^  Gilbert 

B.  Shaw^  Assignee  et  aL 

1.  Judgment  in  Bar— Oi  a  Note  Before  Maturity.— A,  judgment  for 
the  defendant  in  a  suit  brought  upon  a  promissory  note  before  the  same 
is  due,  is  not  a  bar  to  an  action  thereon  brought  after  the  note  becomes 
due.  There  is  no  cause  of  action  upon  a  note  not  due;  the  cause  of 
action  upon  a  past  due  note  can  not,  therefore,  be  said  to  be  the  same  as 
that  brought  on  the  same  note  before  it  became  due. 

2.  PRAcncE — WTuit  is  an  Appearance. — In  a  suit  against  a  corpora- 
tion in  Indiana,  the  foUowing  paper  was  filed  in  the  case: 

(Title,  etc.)  "The  defendant  for  answer  to  the  complaint  in  the 
above  entitled  cause  and  "  file  under,"  denies  each  and  every  allegation 
therein  set  forth  and  contained. 

W.  S.  Forest, 

Defendant's  Attorney." 
In  the  absence  of  evidence  showing  it  to  be  an  appearance  in  the  suit, 
it  was  held  to  furnish  no  bajsis  for  a  judgment  against  the  defendant. 

3.  Estoppel  — By  Judgment.  —  Estoppels  by  judgment  must  be 
mutual. 

4.  Insolvent  Corporations— Rni?er  to  Enable  a  Party  to  Obtain 
Judgment. — An  insolvent  corporation  can  not,  by  a  voluntary  appearance 
in  an  Indiana  suit,  enabJe  a  party  to  obtain  judgment  against  it  that  wiU 
be  binding  in  the  insolvency  proceedings  begun  by  the  making  of  its 
assignment  previously  thereto,  in  Illinois. 

5.  Promissory  Notes — BoTia  Fide  Holder  .—A  person  holding  a  prom- 
*  issory  note  with  a  blank  indorsement  is  presumed  to  be  the  legal  holder, 

and  in  the  absence  of  proof  to  the  contrary,  is  presumed  to  h^ve  UU(en 
it  before  maturity  for  value  and  bona  fide. 
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Memorandam. — ^Assignment  for  the  benefit  of  creditors:  In  the 
County  Court  of  Cook  County;  the  Hon.  Frank  Scales,  Judge,  presid- 
ing. Allowance  of  claims;  appeal  by  claimants.  Heard  in  this  court  at 
the  March  term,  1893.  Reversed  and  remanded.  Opinion  filed  May  ^, 
1893. 

Appellant's  Brief,  Merriam  &  Baum,  Attorneys. 

A  party  holding  a  note  with  a  blank  indorsement,  is  pre- 
sumed to  be  the  legal  holder.  Burnap  v.  Cook,  32  ID.  168; 
Depuy  V.  Schuyler,  45  111.  306;  Palmer  v.  Bank,  78  111.  380; 
Best  V.  Kokomis  Bank,  76  111.  608;  Woods  v.  Hynes,  1  Scam. 
103;  Mulford  v.  Shepard,  1  Scam.  583. 

In  order  to  constitute  a  matter  res  jvdicata^  there  must 
be  a  concurrence  of  four  conditions,  viz. : 

1.  Identity  of  subject-matter. 

2.  Identity  of  cause  of  action. 

3.  Identity  of  persons  and  parties  to  the  action. 

4.  Identity  in  the  quality  of  the  persons  for  or  against 
whom  the  claim  is  made.  Freeman  on  Judgments,  Sec.  252; 
Chicago  V.  Cameron,  22  111.  App.  106;  Binz  v.  Hims,  3  Kas. 
397;  Atchison,  T.  &  S.  F.  R.  11.  v.  Commissioners,  12  Kas. 
135;  State  v.  Jumel,  30  La.  Ann.  861;  Bouvier's  L.  D., 
title,  Res  Judicata ;  Slocomb  v.  De  Lizardi,  21  La.  Ann.  355; 
Anderson's  L.  D.,  Adjudicatus. 

MoRAN,  Kraus  &  Mater,  attorneys  for  appellees. 

Opinion  op  the  Court,  Waterman,  J. 
The  National  Forge  and  Iron  Company  made  its  six 
promissory  notes,  all  except  one  payable  ninety  days  after 
their  respective  dates  to  the  order  of  M.  J.  Stern;  said  notes 
being  of  the  following  dates,  and  amounts : 

May  21,  1891,  one  note  for $1,846.91 

June  11,  1891,    "      "      "    1,768.45 

June  24,  1891,    "      "      "    1,268.85 

July  9,  1891,      "      "      "    2,232.44 

*July  22,  1891,     "      "      "    1,528.69 

July  23, 1891,     "       "      "    2,584.85 

Total, $11,32L19 

(*This  note  was  payable  sixty-three  days  after  date.) 
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August  8,  1891,  the  National  Forge  and  Iron  Company 
made  its  voluntary  assignment  for  the  benefit  of  its  cred- 
itors to  Gilbert  B.  Shaw,  assignee,  in  the  County  Court  of 
Cook  County,  Illinois,  who  took  possession  of  such  of  the 
assets^of  the  Forge  Company  as  were  in  Illinois. 

August  17,  1891,  before  their  maturity,  the  notes  were 
transferred  by  Stern  to  A.  S.  Farber.  Farber  then  knew 
the  Forge  Company  was  insolvent,  but  claims  to  have 
bought  the  notes  for  $3,000  "  on  speculation  upon  the  divi- 
dend, this  (the  Forge  Company)  estate  might  pay."  "At 
that  time,"  he  says,  "  everybody  said  the  National  Forge 
and  Iron  Company  would  pay  fifty  cents  on  the  dollar." 
As  consideration  for  the  Forge  Company's  notes  Farber 
gave  Stern  (his  brother-in-law),  who  was  then  insolvent,  a 
note  of  his  mother,  Mrs.  Fannie  Farber,  for  the  sum  of 
$3,000.  A.  S.  Farber  was  the  secretary  and  treasurer  of  the 
Northwestern  Iron  and  Metal  Company,  and  directed  its 
president,  Katlinsky,  to  give  Stern  a  check  for  $3,000  on 
presentation  of  the  note  of  Mrs.  Farber.  This  was  done  on 
August  17, 1891,  and  at  the  same  time  the  Forge  Company's 
notes  were  delivered  to  Katlinsky  for  Farber. 

The  National  Forge  and  Iron  Company,  although  an  Illi- 
nois corporation,  had  a  laro^e  plant  and  did  business  in  Lake 
county,  Indiana,  and  on  August  28,  1891,  A.  S.  Farber,  the 
appellant,  began  proceedings  in  the  Circuit  Court  of  Lake 
County,  Indiana,  to  collect  the  Forge  Company's  notes  held 
by  him.  The  complaint  of  A.  S.  Farber,  in  the  Indiana 
case,  was  upon  the  six  notes  above  described  and  prayed 
damages  to  the  amount  of  $12,000.  It  is  said,  that,  inci- 
dentally to  the  Indiana  case,  property  of  the  Forge  Com- 
pany in  Indiana  was  attached.  It  is  also  claimed,  that  in 
that  litigation,  the  Forge  Companj^  appeared  and  answered. 

August  3,  1892,  in  the  Indiana  case,  the  court  found 
against  the  plaintiff,  Abram  S.  Farber,  and  judgment  was 
rendered  by  the  Indiana  court,  that  "  the  plaintiff,  Abram 
Farber,  take  nothing  by  his  complaint,"  and  defendants 
recover  costs,  etc.,  which  judgment  stands  unreversed. 
*Farber's  suit  in  Indiana  having  been  instituted  August 
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28,  1891,  subsequently,  on  November  9,  1891,  he  filed  his 
claim  against  the  Forge  Company  in  the  insolvency  pro- 
ceedings in  the  County  Court  of  Cook  County,  Illinois.  To 
this  claim  the  judgment  rendered  against  Farber  in  Indiana 
was  offered  in  evidence  in  bar.  The  trial  before  the  County 
Court  resulted,  January  21,  1893,  in  an  order  disallowing 
the  claim  for  want  of  equity,  from  which  order  this  appeal 
is  prosecuted. 

When  suit  was  brought  by  appellant  in  Indiana,  on  the 
notes  in  question,  but  one  of  them  was  due. 

A  judgment  for  the  defendant  in  a  suit  brought  upon  a 
promissory  note  before  the  same  is  due,  is  not  a  bar  to  an 
action  thereon  brought  after  the  note  becomes  due.  Crab- 
tree  v.  WeUes,  19  111.  65;  Smalley  v.  Edey,  19  111.  207;  Mer- 
rin  V.  Lewis,  90  111.  505;  1  Chitty's  PL  198. 

There  is  no  cause  of  action  upon  a  note  not  due;  the 
cause  of  action  upon  a  past  due  notQ  can  not  therefore  be 
said  to  be  the  same  as  that  brought  on  the  same  note  before 
it  became  due. 

The  judgment  of  the  Indiana  court  as  shown  by  the 
record,  could  only  be  a  bar  to  the  first  note. 

It  does  not  appear  from  the  record  that  the  Indiana  court 
ever  had  jurisdiction  of  the  defendant,  the  National  Forge 
Company,  in  the  suit  brought  by  appellant.  Appellant 
brought  suit  on  these  notes  in  Lake  county,  Indiana;  but  it 
does  not  appear  that  there  was  any  service  upon  the  defend- 
ant or  that  it  ever  appeared. 

The  following  is  claimed  to  be  an  appearance  by  the 
Forge  Company  in  appellant's  suit  in  that  court : 

"  Answeb. 

State  of  Indiana,  1 
County  of  Lake,  J     ' 

Lake  Circuit  Court,  September  term,  1891. 

Chicago  Machine  &  Power  Co.      ) 

against  I  Answer. 

National  Forge  &  Iron  Company.   ) 

File  under  of 

The  defendant,  for  answer  to  the  complaint  in  the  above 
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entitled  cause  and  '  file  under '  denies  each  and  every  allega- 
tion therein  set  forth  and  contained. 

W.  S.  Forest, 

Defendant's  attorney. 
Filed  December  17, 1891, 

George  M.  Edeb,  Clerk." 

The  foregoing  is  not  shown  to  be  an  appearance  in  the 
suit  by  appellant;  it  furnished  no  basis  for  a  judgment  in 
favor  of  appellant  against  the  defendant,  and  consequently 
as  no  judgment  could  have  been  rendered  in  favor  of  appel- 
lant against  the  defendant,  one  in  its  favor  is  no  bar  to  the 
plaintiff.  Estoppels  by  judgment  are  mutual.  Bigelow  on 
Estoppel,  113. 

After  the  making  of  an  assignment  the  insolvent  can  not 
voluntarily  do  anything  to  aflfect  his  estate. 

The  insolvent  corporation  could  not  by  a  voluntary  ap- 
pearance in  court,  December  17th,  enable  a  party  to  obtain 
judgment  against  it  that  would  be  binding  in  the  insolvency 
proceedings  begun  by  the  making  of  its  assignment  in  Cook 
county,  August  8th. 

It  was  immaterial  whether  the  appellant  gave  value  for 
these  notes  or  a  worthless  piece  of  paper.  It  did  not  appear 
that  the  insolvent  would  have  any  defense  to  them  in  the 
hands  of  the  payee.  Appellant  at  least  took  all  the  right 
and  title  the  payee  had;  holding  these  notes  with  a  blank 
indorsement,  he  is  presumed  to  be  the  legal  holder,  and  in 
the  absence  of  proof  to  the  contrary,  is  presumed  to  have 
taken  them  before  maturity  for  value  and  bona  fide.  Bur- 
nap  V.  Cook,  32  111.  168;  Depuy  v.  Schuyler,  45  111.  306; 
Palmer  v.  Bank,  78  111.  380;  Berk  v.  Bank,  76  lU.  608;  Mil- 
ford  V.  Shepard,  1  Scam.  583;  Mobley  v.  Kyan,  14  111.  51. 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded* 
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/lao.  6S9        Carey-Lombard  Lumber  Company  t.  Fnllenwider. 

1.  Mechanics*  Lien — Notice  Under  Section  SO, — ^A  sub-contractor, 
mechanic,  workman  or  other  person,  under  section  2I&  of  chapter  82,  R. 
S.,  entitled  **  Liens,"  who  has  engaged  to  work  for  a  contractor  in  build- 
ing a  house,  or  to  furnish  material  therefor,  can  not  by  a  notice  to  the 
owner,  before  any  work  is  done  or  material  furnished,  stop  all  dealings 
between  the  owner  and  contractor. 

2.  Mechanics'  Iaes— Construction  of  the  Statute.— The^  statute,  chap- 
ter 82,  R.  S.,  entitled  **  Liens,"  does  not  contemplate  that  the  notice 
under  section  30  shall  be  given  before  the  work  is  done,  or  material  fur- 
nished, though  it  may  be  given  before  the  money  is  due.  Sections  29  and 
85  relate  to  the  same  matter,  and  in  the  latter,  the  demands  which 
come  within  the  purview  of  the  statute  are  described  as  "  due,  or  to 
become  due"  '*  for  work  done  or  material  furnished;"  not  such  as 
may  possibly  accrue  by  subsequent  events,  the  iiappening  oi  which 
can  not  be  foretold. 

8.  Mechanics'  Liens — Construction  of  Section  SI. —In  section  81  of 
chapter  82,  R  S.,  entitled  **  Liens,"  requiring  a  notice  to  be  served 
within  forty  days  from  the  completion  of  the  sub- contract,  or  within 
forty  days  after  [xayment  should  have  been  made,  it  vxis  held,  that  in 
the  connection  in  which  the  word  is  used,  **from^  means  **  after, "^ 
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Memorandam. — Mechanics*  lien.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Lorin  C.  Coluns,  Judge,  presiding.  Petition  for  lien; 
judgment  for  defendant,  on  demurrer;  appeal  by  petitioner.  Heard  in 
this  court  at  the  March  term,  A.  D.  18U3,  and  affirmed.  Opinion  filed 
August  4. 1898. 

The  opinion  states  the  case. 

Israel  Cowen,  attorney  for  appellant. 

James  A.  Fullenwider,  pro  se. 

Opinion  of  the  Court,  Gary,  P.  J. 

One  Leinhart  contracted  with  Fullenwider  to  build  for 
him  a  house,  and  with  the  appellant  for  the  lumber  for  it. 

When  only  a  trifling  amount  of  lumber,  and  that  subse- 
quently paid  for,  had  been  furnished,  the  appellant  served 
upon  Fullenwider  a  notice  in  the  form  provided  in  section 
30  of  the  Lien  Act.  The  question  on  this  record  is,  may  a 
"  sub-contractor,  mechanic,  w^orkman  or  other  person  "  (Sec. 
2D)  who  has  engaged  to  work  for  a  contractor  in  building  a 
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house,  or  to  furnish  material  therefor,  by  a  notice  to  the 
owner,  before  any  work  is  done  or  material  furnished,  stop 
all  dealings  between  the  owner  and  contractor,  or,  if  the 
owner  thereafter  pay  the  contractor  anything,  is  it  at  the 
peril  of  being  compelled  to  pay  the  party  giving  the  notice 
for  work  done,  or  material  furnished,  after  the  owner  had  so 
paid  ?  The  inconvenient  consequences  of  such  a  construction 
are  obvious. 

A  mason  builder,  for  example,  undertakes  to  build  com- 
plete. He  makes  contracts  for  his  brick  and  stone,  and  sub- 
contracts for  the  carpenter  work,  the  plumbing,  sewerage  and 
gas-fitting,  plastering,  painting  and  glazing,  etc.  His  means 
and  credit  enable  him  to  excavate  and  construct  the  base- 
ment walls,  and  his  contract  with  the  owner  entitles  him  to 
a  payment  when  the  first  floor  joists  are  on. 

The  carpenter  has  done  his  part  on  the  credit  of  the  con- 
tractor, and  is  also  then  entitled  to  a  payment,  but  the 
plumber,  gas-fitter,  hardware  man,  the  roofer  and  lightning 
rod  man,  the  painter  and  glazier,  have  all  served  notices, 
though  nothing  in  their  several  departments  can  be  done 
until  the  walls  are  up. 

The  statute  does  not  contemplate  that  the  notice  shall  be 
given  before  the  work  is  done,  or  material  furnished,  though 
it  may  be  given  before  the  money  is  due.  Sections  29  and 
35  relate  to  the  same  matter,  and  in  the  latter  the  demands 
which  come  within  the  purview  of  the  statute  are  described 
as  "  due  or  to  become  due  "  *  *  *  «  for  work  done  or 
material  furnished;"  not  such  as  may  possibly  accrue  by 
subsequent  events,  the  happening  of  which  can  not  be  fore- 
told. 

There  is,  therefore,  no  reason  to  do  violence  to  the  lan- 
guage of  section  31,  which  requires  the  notice  to  be  served 
"  within  forty  days  from  the  completion  of  such  sub-contract, 
or  within  forty  days  after  payment  should  have  been  made." 
In  the  connection  in  which  the  word  is  used  "  from  "  means 
"  after."  In  its  ordinary  sense  it  indicates  departure,  not 
approach;  going  away,  not  coming. — Webster. 

The  demurrer  to  the  petition  was  rightly  sustained,  and 
the  decree  dismissing  it  is  affirmed. 
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'    1.    Master  and  SERVANT—Dufy  to  Furnish  Reasonably  Safe  Appli- 

ances.—lt  is  the  duty  of  the  master  to  use  diligence  to  furnish  reasonably 

safe  appliances  for  the  use  of  his  workmen. 

2.  AoEVtS'^tatements  off  in  Admission^  When, — The  statements  of 
an  agent  are  admissible,  generally,  only  when  they  are  a  part  of  the  res 
gestcR, 

8.  Agents — Statements  of^  Admissible^  When — Application  of  the 
Law. — An  employe  was  ii\jured  in  consequence  of  the  giving  way  of  a 
trestle.  Evidence  was  admitted  that  some  months  after  the  accident, 
appellant^s  foreman  pointed  out  a  trestle  as  the  one  that  broke  when 
appellee  was  injured,  and  that  such  trestle  was  rotten.  The  foreman 
denied  having  done  so.  This  evidence  was  held  inadmissible.  Tliere 
is  no  implied  authority  of  a  servant  to  make,  long  after  an  act  has 
occurred,  admissions  as  to  it,  binding  upon,  or  that  may  be  used 
against  the  master. 

Memorandnm.— Case.  In  the  Circuit  Court  of  Cook  County;  the  Hon. 
Francis  Adams,  Judge,  presiding.  Declaration:  plea  not  guilty;  trial  by 
jury;  verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  March  term,  1893.  Reversed  and  remanded.  Opin- 
ion filed  June  20,  1893. 

The  opinion  states  the  case. 

John  E.  Dalton,  attorney  for  appellant. 

Case,  IIogan  &  Cask  and  Albert  H.  Tuompson,  attorneys 
for  api)ellee. 

Opinion  of  the  Court,  Waterman,  J. 

This  action  was  brought  to  recover  damages  occasioned 
by  the  giving  way  of  a  trestle  supporting  a  plank  upon 
which  appellee,  while  working  for  ap]>ellant,  was  standing. 

It  is  the  duty  of  the  master  to  use  diligence  to  furnish 
reasonably  safe  appliances  for  the  use  of  his  workmen. 
Wood  on  Master  and  Servant,  Sec.  229;  Shearman  &  Red- 
field  on  Negligence,  Sees.  87  and  89;  Camp  Point  Mfg.  Co. 
v.  Ballou,  71  111.  417;  Goldie  v.  Werner,  49  111.  App. 

In  the  present  case  witnesses  for  the  plaintiff  and  de- 
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fendant  testified  that  the  trestle  used^  appeared  before  the 
accident  "  to  be  all  right." 

A  servant  of  appellant,  whose  duty  it  was  to  look  after  the 
tools  and  appliances  used  by  the  employes,  examined  this 
trestle  before  it  went  out  on  the  morning  of  the  accident;  it 
then  appeared  to  be  all  right. 

Appellee  kept  posted  in  his  shop  the  following: 

"  Notice  to  Employes. 

This  room  is  exclusively  for  your  use.  You  must  not  go 
elsewhere  on  the  premises.  You  must  examine  all  ropes, 
ladders,  stages,  etc.,  before  using,  and  report  defects,  if  any 
exist;  otherwise  you  use  them  at  your  own  risk.  Every  req- 
uisite for  erecting  stages,  scaffolds,  etc.,  will  be  cheerfully 
furnished  and  suggestions  about  the  same  will  be  thankfully 
received.  Your  time  reports  show  the  condition  uix)n 
which  you  accept  employment,  and  the  rules  on  the  back  of 
same  must  be  strictly  adhered  to. 

By  order  of  J.  G.  McCarthy. 

Appellee  was  aware  of  such  notice,  and  himself  testifies 
that  the  trestle  that  broke  appeared  to  be  all  right. 

Whether  the  falling  of  the  platform  on  which  appellee 
was  working  was  occasioned  by  the  breaking  of  this  trestle, 
or  whether  the  trestle  broke  in  consequence  of  the  tii)ping 
over  of  the  platform,  is  not  entirely  clear. 

There  was  evidence  that  some  months  after  the  accident, 
appellant's  foreman  pointed  out  a  trestle  as  the  one  that 
broke  when  appellee  was  injured,  and  that  such  trestle  was 
rotten.  The  foreman  denies  having  so  done.  However  this 
may  be,  such  evidence  was  inadmissible.  There  is  no  im- 
plied authority  of  a  servant  to,  long  after  an  act  has  oc- 
curred, make  admissions  as  to  it,  binding  upon,  or  that  may 
be  used  against  the  master. 

The  statements  of  an  agent  are  admissible  generally  only 
when  they  are  a  part  of  the  res  gefttce.  Story  on  Agency, 
Sec.  134:-137;  1  Greenleaf  on  Ev.,  Sec.  113;  Whiteside  V. 
Margarel,  51  111.  507;  Linblom  v.  Eamsey,  75  111.  246;  Bens- 
ley  V.  Brockway,  27  111.  App.  410. 

An  employer  is  not  bound,  as  counsel  contend,  to  supply 
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his  servants  with  safe  appliances.  C.  C.  &  I.  C.  Ry.  Co.  v. 
Troesch,  68  111.  545;  E.  St.  L.  P.  P.  Co.  v.  High  tower,  92  111. 
139;  Sack  v.  Dolese,  137  111.  129;  Wood  on  Master  and 
Servant,  687,  788,  694. 

The  employer  is  bound  to  the  exercise  of  reasonable  dili- 
gence in  this  regard. 

We  do  not  find  in  the  record   of  this  cause  any  sufficient 

ft/ 

evidence  showing  that  appellant  neglected  this  duty. 

The  burden  of  proof  in  respect  to  this  was  upon  appellee. 
Wood  on  Master  and  Servant,  Sec.  707. 

That  appellant  knew,  or  by  any  reasonable  inspection 
might  have  known,  of  the  defect,  if  any,  in  this  trestle,  was 
not  shown;  while  the  means  and  opportunity  for  inspection, 
which  he  was  invited  to  make,  were  open  to  appellee. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed 
and  the  cause  remanded. 


Joseph  Badenocli^  Jr.  et  al.  t.  John  W.  Hoffman, 

Emeline  L.  Hoffknan  and  the  Oak   Park 

Bnilding  and  Loan  Association. 

1.  IHechanics'  liES—Stifflciency  of  Statement,  etc—The  object  of  the 
statement  under  Sec.  4  of  Cliap.  82  of  the  act  entitled  Liens,  is  notice 
of  the  amount  due,  what  for,  when  supplied,  and  upon  what  premises 
the  lien  is  claimed.  When  these  objects  are  attained  in  the  statement 
it  is  sufficient. 

2.  Mechanics*  "LiES—Variance  Between  Petition  and  Statement,-^ 
A  variance  between  the  petition  and  the  statement  of  the  claim  under 
Sec.  4  of  Chap.  82  of  tlie  act  entitled  Liens,  as  to  when  the  money  claimed 
was  due,  is  immaterial 

Memorandnm. — Mechanics'  lien.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  LorinC.  Coluns,  Judge,  presiding.  Petition  for  me- 
chanics* lien;  judgment  on  demurrer;  petition  dismissed;  api)eal  by 
petitioner.  Heard  in  this  court  at  the  March  term,  A.  D.  1898.  Reversed 
and  remanded.     Opinion  filed  July  12,  1893. 

The  opinion  states  the  case. 

Matthews,  Dickke  &  Hughes,  attorneys  for  appellants. 
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John  Olney  and  Farlik  Q.  Ball,  attorneys  for  appellees. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  is  a  petition  for  a  meohanics'  lien  filed  by  the  appel- 
lants, to  which  a  demurrer  was  sustained  and  the  petition 
dismissed.  The  only  question  made  is  as  to  the  sufficiency 
of  a  claim  for  a  lien  under  section  4  of  the  Lien  Act,  filed 
by  the  appellants. 

First.  No  claim  was  necessary  as  against  the  appellees 
Hoffman  and  wife,  sued  as  owners.  Orr  &  Locke tt  Hard- 
ware Co.  V.  Needham  Co.,  51  111.  App.  57. 

Second.  The  claim  here  is  substantially  like  the  one  held 
good  in  O'Brien  v.  Krockinski,  50  lU.  App.  456.  Whether 
the  hieroglyphics  and  abbreviations  in  the  account  represent 
items  of  merchandise  may  be  a  question  on  the  evidence. 

The  statement  says  that  the  account  is  for  lumber  and 
mill  work,  and  that  a  certain  sum  of  money  is  due  for  it. 
The  object  of  the  claim  is  notice  of  the  amount  due,  what 
for,  when  supplied,  and  upon  what  premises  a  lien  is  claimed. 
When  that  object  is  obtained  the  claim,  or  statement  of 
claim,  is,  in  those  respects,  sufiicient. 

Third.  Any  variance  between  the  petition  and  the  claim 
as  to  when  the  money  was  due  is  immaterial  Schroth  v. 
Black,  50  111.  App.  168. 

The  demurrer  should  have  been  overruled  and  the  decree 
is  reversed  and  the  cause  remanded. 
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1.  Master  and  Servant— WTio  is  a  Servant, --The  real  test  by  which 
to  determine  whether  a  person  is  acting  as  the  servant  of  another,  is  to 
ascertain  whether,  at  the  time  when  the  injury  is  inflicted,  he  was  sub- 
ject to  such  person's  orders  and  control,  and  was  liable  to  be  discharged 
by  him  for  disobedience  of  orders  or  misconduct. 
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2.  Master  and  Servant — Liability  Dependent  upon  the  Right  to 
Direct. — In  order  to  be  held  chargeable  for  the  acts  of  another,  tlie  per- 
son sought  to  be  charged  must  at  least  have  the  right  to  direct  such  per- 
son's conduct,  and  to  prescribe  the  mode  and  manner  of  doing  the  work. 

8.  Master  and  Servant — Who  is  a  Contractor. — One  who  contracts 
to  do  a  specific  piece  of  work,  furnishing  his  own  assistants  and  execut- 
ing the  work,  either  entirely  in  accordance  with  his  own  ideas,  or  in 
accordance  with  a  plan  previously  given  to  him  by  the  person  for  whom 
the  work  is  done,  without  being  subject  to  the  orders  of  the  latter  in 
respect  to  the  details  of  the  work,  is  clearly  a  contractor,  and  not  a 
servant. 

4.  Master  and  SERVANT—i^wfe  of  Responsibility.— The  rule  is  that 
when  the  employe  is  exercising  a  distinct  and  independent  employment, 
and  is  not  under  the  immediate  control,  direction  or  Buper\ision  of  the 
employer,  the  latter  is  not  responsible  for  tlie  negligence  or  carelessness 
oi  the  employe. 

•  5.  Master  and  Servant — Rule  of  Responsibility — An  Application.^ 
A  corporation  engaged  in  the  manufactiu-e  of  paint,  instead  of  owning 
t?ams  to  liaul  and  deliver  its  goods,  hired  such  work  to  be  done  by  one 
S.,  who  owned  two  wagons  and  teams.  S.  drove  one  of  his  teams,  and 
an  employe  of  his,  named  Gengenback,  drove  the  other.  While  driving 
one  of  the  teams  on  a  public  street  in  Chicago,  Gengenback  drove  over  a 
little  child  and  caused  its  death.  Suit  was  brought  by  the  administrator 
of  tlie  estate  of  the  deceased  child  against  the  corporation.  It  appeared 
that  the  corporation  directed  what  was  to  be  hauled,  and  where  to, 
but  nothing  more.  All  details  as  to  route  and  speed  were  left  to  S.  and 
his  drivers.     It  tvas  held  that  tlie  corporation  was  not  liable. 

Memorandum.— Case.  In  the  Superior  Court  of  Cook  County;  the 
Hon.  Jonas  Hutchinson,  Judge,  presiding.  Declaration  in  case;  plea 
of  not  guilty;  trial  by  jury;  judgment  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  March  term,  1^93.  Reversed  and  re- 
manded.    Opinion  filed  July  12,  1893. 

The  opinion  states  the  case. 

Appellant's  Brief,  Kerr  &  Barr,  Attorneys. 

As  a  matter  of  law,  Smiddie  was  a  contractor  and  not  a 
servant  of  the  defendant,  and  that  the  defendant  was  not 
liable  for  his  action  and  the  injury  resulting  therefrom,  see 
Hale  V.  Johnson,  80  111.  185;  Arasmith  v.  Temple,  11  Brad. 
39;  Quinn  v.  Complete  Electric  Construction  Co.,  46  Fed. 
Rep.  500;  Weyant  v.  New  York  &  Harlem  Ry.  Co.,  3  Duer, 
3G0;  Burke  v.  Norwich  Railway  Co.,  34  Conn.  474;  Kelley 
V.  The  Mayor,  1  Kern,  432;  Huflf  v.  Ford,  126  Mass.  24;  Wood 
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V.  Cobb,  13  Allen,  58;  Moore  v.  Sanborn,  2  Mich.  529;  De- 
Forrest  V.  Wright,  2  Mich.  368;  Quarman  v.  Burnett,  6  M. 
&  W.  497;  Langher  v.  Pointer,  5  B.  &  C.  547;  Boniface  v. 
Eelyea,  6  Abb,  Pr.  (N,  S.)  259;  Allen  v.  Willard,  57  Pa.  St. 
874! 

Eoberts  &  Wallace  on  the  Liability  of  Employers,  page 
14,  gives  in  very  succinct  form  the  characteristics  of  the 
position  of  a  master  as  follows : 

1.  The  engaging  of  a  servant 

2.  The  payment  of  wages. 

3.  The  power  of  dismissal. 

4.  The  control  of  the  servant's  actions. 

The  author  says  that  if  all  these  characteristics  are  found 
it  makes  a  case  of  master  and  servant. 

Opinion  of  the  Court,  Shepaed,  J. 

Appellant  is  a  corporation  engaged  in  the  manufacture 
of  paints,  etc.,  in  Chicago. 

Instead  of  owning  teams  to  haul  and  deliver  its  goods,  the 
corporation  hired  such  work  to  be  done  by  one  Smiddie, 
Avho  owned  two  wagons  and  teams.  Smiddie  and  his  teams 
were  hired  by  the  week  and  he  was  paid  weekly,  but  if  less 
than  a  full  week's  work  was  done  by  the  teams,  or  either  of 
them,  a  proportionate  reduction  in  the  amount  of  pay  was 
made.  ^ 

On  the  wagons,  the  name  of  the  corporation,  its  business 
and  location,  were  painted  in  prominent  letters.     Smiddie  ' 
drove  one  of  his  teams,  and  an  employe  of  his,  named  Gen- 
genback,  drove  the  other. 

Smiddie's  name,  alone,  appeared  on  the  pay  roll  of  the 
corporation.  The  corporation  settled  with  and  paid  him  for 
all  work  done  by  both  teams,  and  he  settled  with  Gengen- 
back. 

In  the  hauling  done,  both  Smiddie,  and  his  driver,  Gengen- 
back,  got  their  orders  from  the  shipping  clerk  of  the  corpo- 
ration, as  to  the  place  to  haul  to  or  from,  but  no  directions 
were  given  as  to  the  route  by  which  the  hauling  should  .be 
done.  In  that  i^espect,  both  Smiddie  and  Gengenback  used 
their  own  judgment. 
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It  appears  that  Smiddie  did  all  the  hauling-  required  by 
the  corporation^  and  it  does  not  appear  that  he  hauled  for 
any  other  employer. 

Smiddie  had  done  the  hauling  for  the  corporation  for  two 
and  a  half  years,  and  Gengenback  had  driven  for  him  about 
eight  months. 

While  driving  one  of  the  teams  on  a  public  street  in  Chi- 
cago, Gengenback  drove  over  a  little  child  and  caused  her 
almost  instant  death.  Suit  was  brought  by  the  administra- 
tor of  the  estate  of  the  deceased  child  against  the  corpora- 
tion, and  a  judgment  recovered,  and  this  appeal  is  from  that 
judgment. 

The  question  is,  was  Gengenback,  the  driver,  the  servant 
of  the  appellant  corporation,  and  for  whose  acts,  while 
driving,  the  corjK)ration  was  liable. 

*'  The  real  test  by  which  to  determine  whether  a  person 
is  acting  as  the  servant  of  another,  is  to  ascertain  whether 
at  the  time  when  the  injury  was  inflicted,  he  was  subject  to^ 
such  person's  orders  and  control,  and  was  liable  to  be  dis- 
charged by  him  for  disobedience  of  orders  or  misconduct." 
Wood  on  Master  and  Servant,  Sec.  317. 

"  In  order  to  be  held  chargeable  for  the  acts  of  another,  the 
person  sought  to  be  charged  must  at  least  have  the  right  t^. 
direct  such  person's  conduct,  and  to  prescribe  the  mode 
and  manner  of  doing  the  work."    Ibid.,  Sec.  2S1. 

These  propositions  are  supported  by  numerous  authorities  . 
both  in  England  and  America,  and  are  well  settled  law. 

Gengenback  was  employed  by  Smiddie,  was  paid  by. 
Smiddie  and  was  subject  to  be  discharged  by  Smiddie. 

As  between  the  corporation  and  Smiddie,  Gengenback 
was  subject  to  the  control  and  superintendence  of  the  latter. 
The  corporation  had  no  right  of  control  over  him  as  opposed 
to  Smiddie,  and  could  neither  discharge  him,  nor,  as  a  mat- 
ter of  right,  require  Smiddie  to  discharge  him.  It  had  no 
right  to  the  services  of  Gengenback  in  preference  to  any 
other  driver  that  Smiddie  might  choose  to  employ.  In 
short,  there  was  no  element  of  superior  control  over  him  bj' 
the  corporation,  which  must  always  exist  to  create  the  rela- 
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tionship  of  master  and  servant,  and  render  the  master  liable 
for  the  acts  of  a  servant.  There  was  an  entire  lack  of  the 
elements  of  employment — payment  of  wages,  power  of  dis- 
missal, and  control  of  action — some  of  which,  at  least,  were 
necessary  to  constitute  Gengenback  the  servant  of  the  cor- 
poration. 

If  is  unnecessary  to  consider  the  cases  cited  by  counsel 
for  appellee  holding  that  under  some  circumstances  the 
master  is  liable  for  the  acts  of  his  servant's  servant. 

Smiddie's  relationship  to  the  corporation  was  not  that 
of  a  servant. 

He  owned  the  teams,  and  had  the  exclusive  care,  control 
and  management  of  them. 

The  evidence  shows  that  the  corporation  paid  for  the 
work  done  by  the  two  teams  and  two  men,  and  that  it 
made  no  difference  whether  Smiddie  drove,  or  hired  the 
driving  to  be  done  by  somebody  else.  There  is  nothing  in 
the  record  to  show  that  his  personal  services  were  required 
in  connection  with  the  hauling.  Under  an  agreed  price  per 
week,  and  a  proportionately  less  price  if  both  teams  w^orked 
less  than  a  full  week,  he  furnished  the  two  teams  and  a 
driver  for  each,  to  do  whatever  hauling  was  needed. 

The  corporation  directed  what  was  to  be  hauled,  and 
where  to,  but  nothing  more.  All  details  as  to  route  and 
speed  were  left  to  Smiddie  and  his  drivers. 

Such  a  relationship  is  that  of  a  contractor,  rather  than 
of  a  servant. 

"  One  who  contracts  to  do  a  specific  piece  of  work,  fur- 
nishing his  own  assistants  and  executing  the  work  either 
entirely  in  accordance  with  his  own  ideas,  or  in  accordance 
with  a  plan  previously  given  to  him  by  the  person  for  whom 
the  work  is  done,  without  being  subject  to  the  orders  of  the 
latter  in  respect  to  the  details  of  the  work,  is  clearly  a  con- 
tractor and  not  a  servant.'^  Hale  v.  Johnson,  80  111.  185; 
Alexander  v.  MandevUle,  33  111.  App.  589. 

In  Arasmith  v.  Temple,  11  Brad.  39,  after  quoting  the 
above  with  approval,  other  authoritative  statements  of  the 
tests  by  which  to  distinguish  a  contractor  from  a  servant, 
are  given : 
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"  The  rule  is,  that  when  the  employe  is  exercising  a  dis- 
tinct and  independent  employment  and  is  not  under  the 
immediate  control,  direction  or  supervision  of  the  employer, 
the  latter  is  not  responsible  for  the  negligence  or  careless- 
ness of  the  employe,    *    *    * 

"Whether  the  service  is  rendered  by  one  who,  in  the  pur- 
suit of  an  independent  business,  undertakes  to  do  a  specific 
job  for  another,  without  submitting  to  his  control  in  aJl  the 
petty  details  of  the  work,"  and  "  whether  the  party  renders- 
the  service  in  the  course  of  an  independent  occupation,  rep- 
resenting the  will  of  the  employer  only  as  to  the  results  of 
the  work  and  not  as  to  the  means  by  which  it  is  to  be  accom- 
l)lished.  *  *  *  the  employment  of  one  who  carries  on 
an  independent  business,  and  in  doing  his  work  does  not 
act  under  the  direction  and  control  of  his  employer,  but 
determines  for  himself  in  what  manner  it  shall  be  carried 
on,  does  not  create  the  relation  of  master  and  servant." 

Abundant  illustmtions  of  the  application  of  such  general 
and  abstract  statements  to  the  facts  of  particular  cases,  are 
given  in  the  case  cited. 

Applying  them  to  the  facts  of  this  case,  as  already  stated, 
the  conclusion  must  be  drawn  that  Smiddie  was  not  the  serv- 
ant, in  a  legal  sense,  of  the  appellant  corporation,  but  held 
the  position  of  an  independent  employment,  or  contractor, 
and  that  the  corporation  is  not  liable  for  the  carelessness  of 
his  servant,  Gengenback. 

The  judgment  of  the  Superior  Court  will  be  reversed  and 
the  cause  remanded. 


Canute  B.  Matson  t.  Sweetser  et  al. 

1.  Execution— Ti7ien  Fraudvlent  as  to  Other  Creditors, — The  taking 
out  and  levy  of  an  execution,  with  no  intention  to  make  an  immediate 
sale,  but  merely  to  obtain  bt»tter  security  for  tlie  debt,  or  for  tlie  purpose 
only  of  giving  time  to  the  debtor,  is  fraudulent  as  against  subsequent 
purcliajsers,  incumbrancers  or  execution  creditors. 
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2.  ElXECUTiON— i>u/2^  of  Officer  Having  Same. — It  is  the  duty  of  an 
officer  having  in  his  hands  an  execution  to  proceed  to  levy  at  once.  Any 
instructions  given  to  him  to  postpone  such  action  will  amount  to  a  waiver 
of  the  lien  of  the  writ;  because  until  a  levy  is  made,  the  lien  is  secret* 
and  secret  liens  are  not  favored. 

3.  Execution— Z>M<y  of  Officer  After  Levy. — Having  levied  his  writ, 
the  law  allows  to  the  plaintiff  and  the  officer,  witliin  certain  limits, 
a  reasonable  discretion  as  to  the  time,  place  and  manner  of  carrying  it 
into  effect.  It  is  not  the  duty  of  the  officer  after  levy,  to  be  utterly  re- 
gardless of  the  interests  of  the  debtor  and  by  a  sale  at  the  earliest  possible 
day  sacrifice  the  defendant's  goods,  when  by  a  reasonable  delay  such 
sacrifice  could,  without  injury  to  any  one,  be  avoided. 

4.  Execution— Posfponcmenf  of  Sale.— Sec,  49,  Ch.  77,  R.  S.,  entitled 
''Judgments  and  executions**  authorizes  the  officer  for  good  cause, 
whenever  he  shall  think  it  for  the  interest  of  the  parties  concerned, 
to  postpone  the  sale  from  time  to  time,  not  exceeding  ten  days  at  any 
one  time.  It  is  not  the  intent  of  the  law  or  the  object  of  the  writ, 
that  the  debtor  shall  be  ruined,  or  his  property  wasted;  on  the  contrary, 
the  process  is  issued  to  obtain  satisfaction  thereof,  and  this  may  be 
accomplished  by  voluntary  payment  or  by  a  seizure  and  sale  of  the 
debtor's  effects,  had  not  before  and  not  after  a  certain  period  limited  by 
the  law. 

5.  Executions — Officer  Not  Compelled  to  Proceed  at  Once  to  a  Sale — 
Adjournment. — The  plaintiff  is  not  compelled  to  proceed  at  once  to  a 
sale,  when  by  so  doing  he  would  defeat  rather  than  promote  the  objects 
of  the  writ,  or  would  unnecessarily  and  unreasonably  impoverish  the 
defendant.  Hence  a  reasonable  adjournment  of  the  sale  does  not 
render  the  writ  dormant,  provided  it  still  be  executed  before  the  return 
dav. 

6.  Executions — Efect  of  Delay  upon  the  Lien.— 'Mere  dela  yon  the 
plaintiff's  part  in  executing  his  judgment,  will  not  affect  his  lien  as 
against  the  defendant  in  execution,  his  pers  nal  representatives  or  heirs, 
who  presumptively  can  not  be  prejudiced  by  it. 

7.  Executions — Lien  of,  How  Lo«^— The  principle  upon  which  such 
a  lien  is  lost  by  mere  suspension,  is  that  of  delay  by  the  plaintiff  for 
the  purpose  of  favoring  the  defendant  in  execution  at  the  expense  of 
other  creditors,  whose  diligence  may  thus  be  rendered  of  no  avail. 

8.  Execution— <SaZe«  Under'^Beasonable  Discretion  to  be  JSxercuted. 
—There  is  no  iron  rule  which  comx)els  plaintiff  and  sheriff  to  have  prop- 
erty levied  upon,  sold  at  the  earliest  possible  day,  A  reasonable  discre- 
tion is  allowed  to  be  exercised,  in  order  that  the  order  of  the  writ  may 
be  accomplished,  not  frustrated,  and  that  the  property  of  the  debtor  be 
not  needlessly  sacrificed. 

9.  Execution  Sales,— SaZea  in  Separate  Lots.— Sec,  12  of  Ch.  77,  en- 
titled **  Judgments  and  Executions"  which  provides  that  **  when  real 
or  personal  property  is  taken  in  execution,  if  the  same  is  susceptible  of 
division  shall  be  sold  in  separate  tracts,  lots  or  articles,  and  only  so 
much  flhall  be  sold  as  is  necessary  to  satisfy  the  execution  and  costs," 
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must  have  ia  reasonable  construction.  It  is  for  the  officer  making  tlic 
sale  to  keep  clearly  in  mind  that  the  goods  are  to  be  sold  so  as  to  realize 
the  largest  sum  possible,  to  determine  the  size  of  the  lots  into  which 
they  shall  be  divided.  A  paper  of  pins  is  a  lot,  and  a  paper  of  needles 
the  same;  between  these  and  the  entire  lot  of  goods  in  a  store,  there  is  a 
wide  range.  Lots  of  one  size,  or  nature,  might  sell  most  advantageously 
in  the  country,  while  in  a  city  like  Chicago,  the  entire  stock  of  a  retail 
store  located  near  the  business  center,  might  sell  for  a  greater  sum  than 
can  be  realized  by  dividing  it  into  smaller  quantities. 

Memorandnm. — Assumpsit.  In  the  Superior  Court  of  Cook  Comity; 
the  Hon.  Georqe  H.  Kettellb,  Judge,  presiding.  Declaration  and 
plea  of  general  issue;  trial  by  court  and  finding  for  plaintiff;  defendant 
appeals.  Heard  in  this  court  at  the  March  term,  1893.  Reversed; 
judgment  entered  for  defendant    Opinion  filed  April  12,  1803.  ^ 

Statement  of  the  Case. 

On  January  8, 1890,  writs  of  execution  as  follows  were  is- 
sued and  placed  in  the  hands  of  appellant,  as  sheriff,  to 
execute.  One  from  the  Superior  Court  in  favor  of  Nano 
Murphy,  for  $1,7()5.67;  one  in  favor  of  E.  W.  Price,  for 
$5,160.60,  and  seven  from  the  Circuit  Court  in  favor  of  the 
Hibernian  Banking  Association,  for  $2,027.50,  $2,020.11, 
$1,742.39,  $3,990.61,  $9,888.33,  $4,031.84  and  $5,031.25,  re- 
spectively; all  of  the  said  writs  being  against  Fenton  R.  Law- 
lor.  On  the  same  day  an  attachment  writ  was  issued  from 
the  Circuit  Court,  in  favor  of  Jas.  H^  Walker,  and  against 
the  said  Lawlor  for  $979.16,  which  writ  was  also  placed  in 
the  hands  of  appellant,  as'  sheriff.  Under  said  nine  writs  of 
execution,  and  said  writ  of  attachment,  appellant,  as  sheriff, 
seized  and  took  possession  of  a  stock  of  goods  at  numbers 
182  and  184  Wabash  avenue,  together  with  fixtures;  the  in- 
voice value  of  the  goods  was  about  fifty  thousand  dollars; 
and  also  a  stock  of  goods  on  Blue  Island  avenue,  having  an 
invoice  value  of  something  over  seven  thousand  dollars,  and 
advertised  the  same  for  sale.  The  Wabash  avenue  stock  to 
be  sold  on  January  22d,  and  the  Blue  Island  avenue  stock 
one  or  two  days  later. 

On  January  17,  1890,  the  defendant,  Lawlor,  sent  out  a 
circular  to  his  creditors,  in  which  he  stated  that  all  his 
effects  were  under  seizure  of  sheriff  upon  executions  amount- 
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ing  to  $41,800.  That  his  indebtedness  outside  of  the  judg- 
ments under  which  the  levies  were  made,  amounted  to  about 
$30,000,  and  that  the  effects  levied  upon  were  reasonably 
and  fairly  worth  $80,000,  and  ought  to  bring  $70,000  if  fa- 
vorably disposed  of;  and  asking  consent  of  creditors  to  take 
the  goods  out  of  the  possession  of  the  sheriff,  sell  them  at 
private  sale,  and  apply  the  proceeds,  first,  to  the  payment 
of  the  indebtedness  of  the  judgment  creditors,  and  subse- 
quently to  creditors  whose  claims  were  subordinate  thereto- 
Inclosed  therewith  to  each  creditor  he  sent  a  printed  form 
of  consent,  which  he  asked  them  to  execute.  Out  of  ninetv- 
six  creditors  eighty-seven  consented  to  his  request.  Appel- 
lees refused  to  consent,  as  did  some  others. 

On  January  22, 1890,  the  sale  advertised  for  that  day  was 
adjourned  to  January  29,  1890,  by  direction  of  the  plaint- 
iffs in  the  execution  writs,  with  the  consent  of  the  defend- 
ant, Lawlor,  and  under  their  agreement.  On  the  29th  day 
of  January  the  same  parties,  by  a  like  agreement,  again  ad- 
journed the  sale  until  February  8,  1890.  Prior  to  the  expi- 
ration of  the  last  stay  of  execution,  and  on  February,  5, 1890, 
a  writ  of  execution  was  issued  against  Lawlor,  and  in  favor 
of  the  appellees,  for  $1,957.77  and  placed  in  the  hands  of 
appellant,  as  sheriff,  with  directions  to  levy  the  same  upon 
the  property  of  Lawlor  and  make  the  amount  of  said  writ  as 
soon  as  possible. 

On  February  8, 1890,  the  sale  was  again  continued  until 
the  11th  day  of  February,  1890.  Between  the  said 
adjournment  and  the  11th  day  of  February,  1890,  appellant, 
as  sheriff,  was  instructed  by  the  appellees'  representative  not 
to  postpone  the  sale  any  longer,  and  was  notified  that  ap- 
pellees objected  to  any  further  postponement.  On  Febru- 
ary 11,  1890,  the  sale  was  adjourned  to  February  13,  1890. 
The  sale  of  the  stock  of  goods  on  Blue  Island  avenue  was 
postponed  the  same  number  of  times,  the  day  of  sale  being 
fixed  each  time  one  or  two  days  later  than  the  day  for  the 
sale  of  the  Wabash  avenue  stock. 

All  of  the  judgment  creditors,  except  appellees,  joined  with 
the  execution  debtor  in  directing  the  sheriff  to  sell  the  stocks 
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in  bulk;  and  the  sheriff  took  a  bond  of  indemnity  before 
doing  so.     The  sales  were  made  February  13th  and  15th. 

At  the  sale  of  the  Wabash  avenue  stock  five  bids  were 
made  by  three  different  bidders;  the  first  was  about  $20,000, 
the  next  $25,000,  and  so  on  until  it  was  sold  for  $3(5,000. 

At  the  Blue  Island  avenue  sale  the  bidding  was  spirited. 
The  stock  there  brought  $6,100.  The  deputy  who  made  the 
sale  testifies  that  the  man  who  purchased  it,  wanted  all  of  it 
or  none,  and  was  bound  to  have  it  if  he  paid  a  hundred  cents 
on  the  dollar  for  it. 

Evidence  was  given  upon  the  trial  that  in  Chicago,  where 
the  stock  of  a  dry  goods  store  is  to  be  sold  at  sheriff's  sale, 
it  will  bring  more  when  sold  in  large  than  in  small  lots,  and 
that  fifty  per  cent  of  the  invoice  price  is  a  good  sale. 

There  was  no  evidence  that  appellees  suffered  any  actual 
damage,  either  from  the  sales  being  made  in  the  manner 
they  were,  or  from  the  adjournments  thereof. 

A  jury  having  been  waived,  the  court  held  the  following 
propositions  of  law  submitted  by  the  plaintiff : 

"  Fifth.  That  if  the  court  finds  from  the  evidence  in  tliis 
case,  that  the  property  in  question  upon-w^hich  the  defend- 
ant levied  as  sheriff,  was  sold  under  and  by  virtue  of  a  stip- 
ulation and  agreement  between  the  defendant,  Law^lor,  and 
all  the  judgment  arid  attaching  creditors,  except  the  plaint- 
iffs, Sweetser,  Pembrook  &  Co.,  then,  and  in  that  case,  no 
legal  sale  of  the  property  was  made  by  the  defendant  as 
sheriff.  And  if  the  court  further  finds  that  the  property  so 
levied  upon  was  sufficient  to  satisfy  said  writ  of  Sweetser, 
Pembrook  &  Co.,  then  the  defendant  is  liable  in  this  action 
for  the  amount  of  said  writ  with  interest. 

Eighth.  That  all  evidence  offered  by  the  defendant  in 
this  case,  showing,  or  tending  to  show,  that  the  plaintiffs 
have  suffered  no  damages,  for  the  reason  that  the  property 
levied  upon  brought  as  much,  or  more,  in  the  manner  it  was 
sold  than  it  would  have  brought  had  it  been  sold  according 
to  law,  is  s))eculative  and  incompetent. 

Ninth.  That  the  plaintiffs  are  entitled  to  recover  a  ver- 
dict under  the  evidence  in  this  case  by  establishing  either 
one  of  the  two  following  propositions : 


FiusT  DisTEicT — March  Term,  1893.        5221 

Matson  v.  Sweeteer. 

■~  ■  „  -, .  ,  . 

1st.  That  the  writs  of  execution  in  the  hands  of  the  de- 
fendant as  sheriff,  antedating  the  writ  of  execution  in  favor 
of  the  plaintiffs  and  against  Fenton  R.  Lawlor,  also  in  the 
defendant's  hands  as  sheriff,  were  stayed  by  order  of  the 
plaintiffs  therein,  or  by  agreement  between  them  and  the 
defendant  therein,  and  the  sale  thereunder  delayed  and  post- 
poned from  time  to  time  after  the  plaintiffs'  writ  of  execu- 
tion was  placed  in  the  defendant's  hands  as  sheriff,  without 
the  consent  and  against  the  wish  of  the  plaintiffs,  by  reason 
whereof  the  plaintiffs'  Avrit  is  entitled  to  priority;  or 

2d.  That  the  defendant,  as  sheriff,  instead  of  dividing 
the  property  levied  upon  and  selling  the  same  in  lots  or 
articles,  according  to  the  statute  and  under  and  by  virtue 
of  the  writs  in  his  hands,  sold  the  same  in  bulk,  under  and 
by  virtue  of  an  agreement  entered  into  between  the  plaint- 
iffs, in  the  writs  in  his  hands  antedating  the  plaintiffs'  writ, 
and  the  defendants  in  said  writs,  without  the  consent  of  the 
plaintiffs,  and  against  their  protest. 

That  whenever  a  sheriff  is  sued  for  damages  on  account 
of  a  false  return  of  a  writ  of  execution,  he  can  only  justify 
such  return  by  showing  a  compliance  with  the  law  in  all 
respects,  or  a  waiver  thereof  by  the  plaintiffs  bringing  such 
suits. 

Eleventh.  That  the  acts  of  the  defendant,  as  sheriff, 
in  selling  the  property  levied  upon  by  him  under  the  plaint- 
iffs' writ,  under  and  by  virtue  of  an  agreement  between  the 
plaintiffs,  in  £he  writs  antedating  the  plaintiffs'  herein,  and 
the  defendant  Lawlor,  amounted  in  law  to  a  conversion  of 
the  property,  and  rendered  the  sheriff  liable  in  this  suit  to 
account  to  the  plaintiffs  for  the  amount  of  their  writ  and 
costs,  the  property  so  levied  upon  being  of  more  than  that 
value." 

There  was  a  finding  and  judgment  for  appellees  for 
$2,312.22. 

Appellant's  Brief,  Duncan  &  Gilbert,  Attorneys. 

Appellant  contended  that  in  the  case  at  bar  there  was  no 
agreement  of  any  kind,  much  less  an  agreement  that  the 
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execution  creditors  would  not  enforce  their  executions. 
There  was  simply  and  solely  a  reasonable  postponement  of 
the  sale,  and  its  purpose  was  not  to  injure  but  to  benefit  the 
other  creditors,  including  the  plaintiffs.  Baldwin  v.  Frey- 
dendall,  10  Brad.  IOC;  Koren  v.  Eoemheld,  6  Brad.  276; 
Gilmore  v.  Davis,  84  IlL  487, 

It  has  long  been  the  settled  law  of  this  State  that  relief 
will  not  be  granted  on  account  of  a  sale  of  real  estate  en 
f 00886^  unless  it  appears  that  such  sale  has  resulted  in  injury 
to  the  party  complaining.  Ross  v.  Mead,  5  Gil.  173;  Gilles- 
pie V.  Smith,  29  111.  481;  Prather  v.  Hill,  36  lU.  402;  Free- 
man on  Executions,  Sec.  296. 

No  reason  is  perceived  why  the  same  rule  should  not  be 
applied  to  sheriffs  sales  of  personal  property. 

Appellee's  Beief,  Weigley,  Bulkley  &  Gray,  ArroRXEYS. 

The  stay  of  execution  sale  under  the  agreement  between 
the  parties  gave  priority  to  appellees'  writ.  Freeman  on 
Executions,  Sec.  206 ;  Murfree  on  SheriflFs,  Sec.  536 ;  Dennis 
V.  Whetham,  30  Law  Times  Rep.  (N.  S.)  514;  WarmoU  v. 
Young,  5  B.  &  C.  660 ;  Imray  &  Magnay,  11  M.  &  W.  267; 
Rice  V.  Surgeon,  7  Modern  Rep.  43 ;  Mentz  v.  Hamman,  34 
Am.  Dec.  546 ;  Eberley  v.  Mayer,  1  Rawle  366 ;  Hickman 
V.  Caldwell,  4  Rawle  376 ;  Berry  v.  Smith,  3  Washington's 
C.  C.  Rep.  60 ;  Ross  v.  Weber,  26  111.  222 ;  Koren  v.  Roem- 
held,  6  Brad.  275 ;  Gilmore  v.  Davis,  84  111.  487;  Baldwin  v. 
Freydendall,  10  Brad.  119. 

The  sale  in  bulk  by  agreement  of  the  parties,  was  not  a 
legal  sale,  and  the  sheriff  can  not  justify  thereunder.  Sec. 
12,  Chap.  77,  Revised  Statutes;  see  Brodie  v.  Seegraves,  3 
N.  C.  144;  Klopp  v.  Whilmoyer,  43  Pa.  St.  219 ;  Freeman 
on  Executions,  Sec.  297. 

The  sheriff  having  violated  the  law,  can  not  justify  under 
the  illegal  proceedings.  Freeman  on  Executions,  Sec.  302 ; 
Knight  V.  Herrin,  48  Maine,  533 ;  Smith  v.  Gates,  21  Pick. 
55 ;  Pierce  v.  Benjamin,  14  Pick.  356. 

Opinion  of  the  Coukt,  Waterman,  J. 
It  is  undoubtedly  the  case,  that  the  taking  out  and  levy 
of  execution,  with  no  intention  to  make  an  immediate  sale, 
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but  merely  to  obtain  better  security  for  the  debt,  or  for  the 
purpose  only  of  giving  time  to  the  debtor,  is  fraudulent 
as  against  subsequent  purchasers,  incumbrancers  or  execu- 
tion creditors.     Freeman  on  Executions,  Sec.  206. 

We  fail  to  find  in  the  reco^'d  of  this  case  any  evidence  that 
any  of  the  plaintifiEs  in  the  various  executions,  upon  which 
the  sales  in  question  were  made,  took  out  or  had  levied  proc- 
ess for  any  purpose  other  than  to  obtain  satisfaction  to  as 
great  an  extent  as  possible  in  as  brief  a  period  as  such  end 
required.  There  is  no  evidence  that  these  executions  were 
used  merely  to  give  the  defendant  time,  or  for  the  purpose 
of  hindering,  delaying  or  defrauding  creditors.  It  was  not 
until  February  5th  that  appellee's  execution  was  issued;  no 
delay  or  postponement  of  the  sale  up  to  that  period  could 
have  affected  them.  A  sale  could  not  have  been  made  upon 
their  writ  prior  to  February  15th,  and  upon  that  day  the 
last  of  the  goods  were  sold. 

It  is  the  duty  of  an  officer  having  in  his  hands  an  execu- 
tion to  proceed  to  levy  at  once.  Any  instructions  to  him 
given  to  postpone  such  action  will  amount  to  a  waiver  of  the 
lien  of  the  writ;  because  until  a  levy  is  made,  the  lien  is 
secret,  and  secret  liens  are  not  favored.  Having  levied  his 
writ,  the  law  allows  to  the  plaintiff  and  the  officer,  within 
certain  limits,  a  reasonable  discretion  as  to  the  time,  pla<;e 
and  manner  of  carrying  it  into  effect.  It  is  not  the  duty  of 
the  officer,  after  levy,  to  be  utterly  regardless  of  the  inter- 
ests of  the  debtor,  and  by  a  sale  at  the  earliest  possible  day 
sacrifice  the  defendant's  goods,  when  by  a  reasonable  delay 
such  sacrifice  could,  without  injury  to  any  one,  be  avoided. 

The  Statute,  Chap.  77,  Sec.  49,  authorizes  the  officer,  for 
good  cause,  whenever  he  shall  think  it  for  the  interest  of 
the  parties  concerned,  to  postpone  the  sale  from  time  to  time, 
not  exceeding  ten  days  at  any  one  time. 

It  is  not  the  intent  of  the  law  or  the  object  of  the  writ, 
that  the  debtor  shall  be  ruined,  or  his  property  wasted;  on 
the  contrary,  the  process  is  issued  to  obtain  satisfaction 
thereof,  and  this  may  be  accomplished  by  voluntary  payment 
or  by  a  seizure  and  sale  of  the  debtor's  effects,  had,  not 
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l)3fore  and  not  after  a  certain  period,  limited  by  the  law. 
In  Lantz  v.  Worthiagton,  4  Pa.  St.  153,  the  court  by  Chief 
Justice  Gibson,  say: 

*'  In  the  case  to  which  we  have  referred,  the  stay  was  in- 
definite,  and  the  inference  was  unavoidable  that  the  execu- 
tion was  levied  either  to  cover  the  goods  or  to  create  alien 
separate  from  the  possession,  neither  of  which  the  law  will 
endure.  The  legitimate  end  of  an  execution  is  to  have  the 
money  at  the  return  of  the  writ,  or,  for  good  reasons  set 
forth  in  the  return,  to  hold  the  property  for  another  writ, 
not  to  favor  a  debtor  by  securely  giving  him  time  or  a 
dece])tive  appearance  of  ownership;  and  with  this  end,  an 
indefinite  postponement  of  the  sale  is  inconsistent.  Here, 
however,  the  sale,  technically  speaking,  was  not  postponed, 
but  adjourned  for  a  perio<l  of  ten  days — a  measure  not 
inconsistent  with  making  the  money  on  the  same  writ,  and 
therefore,  not  a  ground  of  presumption  that  anything  else 
was  intended.  Such  a  measure  may  even  be  indispensable  to 
the  creditor's  interest,  as  it  may  enable  the  sheriflf  to  sell 
for  a  better  price.  If  the  adjournment  were  to  a  time 
beyond  the  return  day,  when  no  sale  could  be  made  on  the 
writ,  it  would  be  equivalent  to  an  indefinite  postponement, 
and  a  badge  of  fraud;  but  where  it  is  in  its  nature  consist- 
ent with  the  professed  end,  it  would  be  unreasonable  to 
interfere  with  the  creditor's  direction  of  his  execution." 

To  the  same  effect  are :  Wier  v.  Hale,  3  Watts  &  Serg., 
2S5;  Thorn's  Case,  2  Barr,  331  and  Dancy  v.  Hubbs,  71  K 
C.  424. 

In  Freeman  on  Executions,  Sec.  206,  it  is  said: 

"  The  plaintiff  is  not  compelled  to  proceed  at  once  to  a 
sale,  when  by  so  doing  he  would  defeat  rather  than  promote 
the  objects  of  the  writ,  or  would  unnecessarily  and  unrea- 
sonably  impoverish  the  defendant.  Hence  a  reasonable  ad- 
journment of  the  sale  does  not  render  the  writ  dormant, 
provided  it  may  still  be  executed  before  the  return  day." 

And  in  the  same  section  the  author  says: 

"  It  is  clear  that  mere  delay  on  the  plaintiff's  part  in  exe- 
cuting his  judgment,  will  not  affect  his  lien  as  against  the 
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defendant  in  execution,  his  personal  representatives  or  heirs, 
who  presumptively  can  not  be  prejudiced  by  it." 

"  The  principle  upon  which  such  a  lien  is  lost  by  mero 
suspension,  is  that  of  delay  by  the  plaintiff  for  the  purpose 
of  favoring  the  defendant  in  execution  at  the  expense  of 
other  creditors,  whose  diligence  may  thus  be  paralyzed  and 
rendered  of  no  avail." 

In  no  case  can  a  sale  of  personal  prop3rty  be  had  without 
ten  days  notice  thereof;  and  it  is  manifest  that  instances 
may  arise  in  which  more  than  ten  days  will  be  required  for 
putting  the  property  in  a  proper  condition  for  sale,  com- 
pleting the  inventory  thereof,  and  bringing  it  to  the  ham- 
mer, as  is  the  duty  of  the  officer,  under  the  most  favorable 
circumstances  for  realizing  its  full  value,  the  nature  of  the 
case  will  permit.  If  the  plaintiff  could  not  direct  a  reason- 
able adjournment  of  the  sale  for  the  purpose  of  accomplish- 
ing the  purpose  of  the  writ,  in  many  cases  the  property 
would  be  sold  under  conditions  that  would  produce  an  un- 
necessary and  useless  sacrifice  thereof. 

If  the  plaintiff  in  an  execution  under  which  the  personal 
property  of  the  defendant,  located  in  Chicago,  had  been 
advertised  for  sale  on  the  Monday  of  the  great  fire  of  1S71, 
had  directed  an  adjournment  thereof,  no  one  would  have 
been  heard  to  contend  that  by  an  adjournment  had  under 
such  circumstances,  the  prior  lien  of  the  execution  was  lost. 
There  are  times,  when,  owing  to  the  condition  of  the  roads, 
it  is  impossible  to  move  property  located  in  rural  districts, 
and  extremely  difficult  for  bidders  to  get  to  the  place  where 
it  is. 

There  can  be  no  iron  rule  which  compels  plaintiff  and 
sheriff  to  have  property  levied  upon,  sold  at  the  earliest  pos- 
sible day.  A  reasonable  discretion  is  allowed  to  be  exer- 
cised, in  order  that  the  object  of  the  writ  may  be  accom- 
plished, not  frustrated,  and  that  the  property  of  the  debtor 
be  not  needlessly  sacrificed. 

We  do  not  regard  the  cases  of  Eoss  v.  Weber,  20  111.  222; 
Koren  v.  Roemheld,  6  Brad.  275;  Gilmore  v.  Davis,  84  111. 
487,  or  Baldwin  v.  Freydenhall,  10  Brad.  119,  cited  by  ap- 
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pellees,  as  announcing  a  rule  not  in  accordance  with  the 
views  here  expressed. 

It  is  insisted  by  appellees  that  the  sale  of  the  goods  in 
the  Wabash  avenue  store  as  one  lot,  and  those  in  the  Bluo 
Island  avenue  store  as  another  lot,  was  a  clear  violation  of 
the  statute,  which  provides  that  "when  real  or  personal 
property  is  taken  in  execution,  if  the  same  is  susceptible  of 
division,  it  shall  be  sold  in  separate  tracts,  lots  or  articles, 
and  only  so  much  shall  be  sold  as  is  necessary  to  satisfy  the 
execution  and  costs." 

If  the  goods  should  have  been  sold  as  separate  articles, 
then  each  handkerchief,  collar,  pair  of  stockings,  etc.,  ought 
to  have  been  separately  sold. 

We  do  not  understand  appellees  as  contending  for  this, 
but  they  do  urge  that  the  sale  should  have  been  in  lots. 

The  goods  were  sold  in  lots,  those  in  each  store  constitut- 
ing a  lot. 

The  contention  is  not  over  a  refusal  to  sell  in  lots,  but 
because  the  lots  were  not  made  up  of  such  size  or  selection 
as  appellees  insist  is  required. 

Neither  appellees  nor  any  one  appeared  at  the  sale  asking 
for  a  sale  in  smaller  or  different  lots,  or  a  separate  offer  of 
any  article;  nor  have  appalleos  pointed  out  to  us  how  the 
lots  in  their  judgment  should  have  been  made  up.  Appellees 
did,  on  the  evening  prior  to  the  sale,  inform  some  one  of 
the  sheriff's  numerous  deputies,  that  they  objected  to  a  sale 
in  bulk.  Such  deputy  was  not  the  one  who  made  the  levy 
or  sale.  Nor  was  any  evidence  introduced  showing  that  a 
sale  in  smaller  or  different  lots  would  have  been  more  pro- 
ductive. No  bidder  requested  a  division,  and  none  has  been 
produced  or  shown  to  have  existed  who  desired  a  sale  in 
any  other  manner  than  the  one  pursued.  Appellees  had 
ample  notice  of  the  sale ;  it  was  their  privilege  to  have 
attended  or  to  have  procured  others  to  do  so ;  and  they 
might,  if  present,  have  protested  against  a  sale  in  such  lots, 
and  offered  to  buy  if  smaller  or  different  quantities  were 
offered. 

In  regard  to  the  manner,  as  well  as  the  time  at  which  an 


First  District — March  Term,  1893.        529 

Matsoxi  V.  Sweetser. 

execution  sale  is  to  take  place,  the  plaintiff  and  the  sheriff 
have  a  reasonable  discretion  in  carrying  out  the  objects  of 
the  writ.  Murfree  on  Sheriffs,  Sec.  960;  Freeman  on  Exe- 
cutions, Sec.  296;  McMuUen  v.  Goble,  47  111.  67;  Smith  v. 
Meldren,  107  Penn.  St  348;  Furbush  v.  Greene,  108  Penn. 
St.  503;  Bergin  v.  Hay  ward,  102  Mass.  414,  426. 

It  is  for  them,  keeping  clearly  in  mind  that  the  goods  are 
to  be  sold  so  as  to  realize  the  largest  sum  possible,  to  deter- 
mine the  size  of  the  lots  into  which  they  shall  be  divided.  A 
paper  of  pins  is  a  lot,  and  a  paper  of  needles  the  same ; 
between  these  and  the  entire  lot  of  goods  in  a  store,  there  is 
a  wide  range.  Lots  of  one  size,  or  nature,  might  sell  most 
advantageously  in  the  country,  while  in  a  city  like  Chicago, 
the  entire  stock  of  a  retail  store  located  near  the  business 
center,  according  to  the  evidence  in  this  case,  will  sell  for  a 
greater  sum  than  can  be  realized  by  dividing  it  into  smaller 
quantities.  It  is  easy  to  see  that  it  would  be  impossible  to 
divide  the  stock  of  any  ordinary  retail  drug  store  into  lots 
that  would  sell  for  as  much  as  would  the  entire  stock  in  one 
lot. 

In  Eobbins  v.  The  Butler  Paper  Co.,  35  111.  App.  512,  this 
court,  speaking  of  a  contemplated  sale  by  a  sheriff  of  a  large 
printing  establishment,  said :  "  It  is  probable,  if  not  certain, 
that  to  break  up  the  business  and  sell  at  public  auction, 
piecemeal,  the  tangible  property  which  a  sheriff  could  levy 
upon  and  sell,  would  have  been  such  a  sacrifice  of  the  prop- 
erty that  the  judgments,  after  applying  the  proceeds  of  the 
sale  and  all  that  a  receiver  could  get  out  of  the  tangible 
assets,  would  have  remained  unsatisfied  to  a  large  extent, 
without  any  resulting  benefit  to  anybody.!' 

The  Supreme  Court  of  Massachusetts  in  Bergin  v.  Hay- 
ward,  102  Mass.  414, 426,  speaking  of  sales  by  sheriffs,  said : 
"  From  the  necessity  of  the  case,  much  must  be  left  to  his 
reasonable  and  fair  discretion.  There  mav  be  cases  in  which 
it  would  be  injudicious  to  sell  the  articles  singly,  or  in  any 
other  way  than  by  the  case,  or  the  dozen,  or  perhaps  even 
by  the  lot.  He  must  act  in  good  faith,  so  as  to  make  the 
process  as  little  oppressive  to  the  debtor  and  as  productive 
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X  ,r  .^  ,z  *r.  •: '.  •^•^  n  -^.t^^rr  :»/  tlie  a*:  • 'amneGts  or  man- 
r.>r  '',f  :..'=-^i^  v.'.-:^  :j..i:  :1»^  cn:-*t"at:«  c  r-Lkir-ti^  an«l  defendant 
;.  ;.T*-»-»I  :*>  ^.\,\z  xLi  li  r*^.  T^frPe  ^a*  nt'thir.^  ot.»mipc  or 
frT>.  -,1:  /--r.t  in  s^;«'..-i  a^-rv^Ti'-nt.  :i«t  -aras  it  f»»r  any  iinpn>j>er 
p  .r-'^y,  ar.d  no  or.rr  a  •'»^.irs  m  La  re  ''^itet»n  injar^i  therebv. 

T;.e  >;ii»'  ^S'^^  not  iv«/;:re  e::Ler  plaintLff  or  officer  to,  at 
Ki^  [*^-r!l,  a'/^*A!ri  fn-^m  d-'in^r  th.ic  which  may  be  a^rreeable  or 
Urri^:f>:ial  to  the  d'-r^tor.  Ic  d«  •?$  re^joire  that  they,  in  good 
f^ir.fi,  yrffffr^A  with  dilL'er.ce  to  aoc»,»nipLish  the  purpose  of 
l.'j^  '*^'r;t,  viz.,  tooh:.iin  the  Lirjest  pi"«!>il>ie  satisfaction  of  the 
writ.  Th?it  in  this  ciarte  ar»{*^r5  to  have  been  dune;  and  not 
only  \'A  trif  re  nothinfr  to  ^how  that  any  c»jarse  other  than 
that  t?jk'rn  would  have  U-en  Jjeneficial  to  anv  one,  but  it 
m'^TH.H  that  a  hiriftfr  sum  was  realized  because  of  the  course 
pursiu-'L  Sixty-five  per  cent  of  the  invoice  value  of  a  stock 
c;f  dry  g^Kxls  is,  accorrlin*^  to  the  evidence,  an  unusually 
\iir\:(*  amount  to  lie  r^^alized  upon  an  execution  sale. 

Th^;  finrlin^^sof  the  Superior  Court  were  erroneous,  and  the 
yuh^mi'-ut  will  Ije  reversed  and  a  judgment  for  the  defendant 
ent^T^l  here,  with  a  finding  of  facts  as  indicated  in  this 
opinir>n.  Union  National  Bank  v.  Manistee  Lumber  Co., 
4;j  III.  A  pp.  525. 

Jvcjversed,  and  judgment  for  defendant. 

OaUY,  p.  J.,  I)IS8KNTINO. 

I  am  not  quite  satisfied  with  the  process  by  which  the 
rcHult  in  this  case  is  reached,  while  I  am  satisfied  that  in 
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fact  ths^t  result  is  just.  It  is  difficult  to  believe  that  the 
sale  in  question  was  in  the  manner  that  the  statute  requires, 
and  it  is  impossible  to  prove  that  the  goods  might  not  have 
brought  more  if  sold  in  parcels. 

As  between  buyer  and  seller,  it  is  always  assumed  that 
the  market  price  of  goods  is  their  real  value,  and  that  they 
can  be  bought  or  sold  for  that  price.  If  that  assumption  is 
applicable  to  this  case,  it  follows  that  it  must  be  presumed 
that  the  plaintiff  in  the  unsatisfied  execution  has  been  in- 
jured. 


Wheeler  &  Tappan  Co.  v.  Dahms  et  al. 

1.  Record — Motions  and  Affidavits — When  a  Part — ^Motions  and 
affidavits  are  not  a  part  of  the  common  law  record,  and  if  it  is  desired 
that  they  be  passed  upon  by  a  reviewing  court,  they  must  be  brought 
before  it  by  a  biU  of  exceptions. 

2.  CoNTRACTO — Violation,  etc, — Where  a  person  is  employed  to  make 
a  journey  for  another,  and  does  all  that  is  required  of  him,  the  fact  that 
he  transacted  other  business  upon  such  journey  is  not  material,  unless  it 
is  in  some  way  a  violation  of  the  terms  of  the  employment. 
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Hemorandam. — Assumpsit.  In  the  County  Court  of  Cook  County; 
the  Hon.  Frank  Scales,  Judge,  presiding.  Appeal  from  justice's  court; 
trial  by  jury;  verdict  and  judgment  for  plaintiff;  defendant  appeals. 
Heard  in  this  court  at  the  March  term,  1898,  and  affirmed.  Opinion  filed 
May  24,  1898. 

Statembnt  of  the  Case. 

• 

This  was  an  action  in  assumpsit,  brought  before  a  justice 
of  the  peace,  on  a  contract  for  the  payment  of  $225  due  the 
appellees  for  services  rendered  as  attorneys,  on  a  contract 
for  the  payment  of  $25  per  day,  and  expenses  for  eleven  days. 
A  remittitur  was  entered  before  the  justice  of  the  peace 
for  $25,  and  judgment  rendered  for  $200^  which  was  ap- 
pealed to  the  County  Court,  where  the  case  was  tried  before 
a  jury,  and  a  verdict  rendered  for  $200,  on  which  judgment 
was  entered  against  the  appellant,  from  which  he  appeals  to 
this  court. 
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Vallette  &  Qriffen,  attorneys  for  appellant. 
Dahms  &  Lanoworthy,  pro  ae. 

Opinion  of  the  Court,  Waterman,  J. 

It  is  urged  that  the  judgment  rendered  by  the  County 
Court  in  this  cause  upon  an  appeal  from  a  justice  of  the 
peace  should  be  reversed,  because  the  case  was,  it  is  said,  im- 
properly placed  upon  the  short  cause  calendar,  the  notice  to 
do  so  and  the  necessary  aflfidavit  having  been  given  and  made 
before  a  transcript  of  the  record  had  been  filed  or  an  appear- 
ance of  the  appellee  entered. 

It  does  not  appear  save  inferentially  that  the  cause  was 
tried  or  even  ever  was  upon  the  short  cause  calendar.  The 
bill  of  exceptions  contains  a  motion  to  strike  the  cause  from 
such  calendar  and  a  refusal  by  the  court  to  do  so,  but 
neither  affidavit  nor  notice  for  placing  the  case  upon  any  cal- 
endar appear  in  the  bill  of  exceptions;  there  is  a  direction  to 
"  insert  notice  to  place  on  short  cause  calendar,"  but  no  such 
notice  is  inserted. 

Motions  and  affidavits  are  not  part  of  a  common  law  rec- 
ord, and  if  it  is  desired  that  they  be  passed  upon  by  a  re- 
viewing court,  they  must  be  brought  before  it  by  a  bill  of 
exceptions.  Meacock  v.  Ilosmer,  109  111.  245-248;  Van  Cott 
V.  Sprague,  5  Brad.  99. 

"We  see  no  sufficient  reason  for  interfering  with  the  con- 
clusion as  to  the  facts  arrived  at  by  the  court  and  jury  before 
whom  the  cause  was  tried. 

The  plaintiff  seems  to  have  done  all  that  was  required  of 
him  in  his  journey  East;  it  is  not  pretended  that  he  did  not 
serve  the  appellant  faithfully,  and  while  he  may  have  trans- 
acted other  business,  so  doing  was  not  material,  unless  it  was 
in  some  way  in  violation  of  the  terms  of  his  employment  by 
appellant,  or  tended  to  its  injury. 

The  judgment  of  the  County  Court  is  affirmed. 
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Hennessy  v.  Metzger, 


Hennessy  et  al.  t.  Hetzger. 

1.  Bill  of  "Exceptions— Exhibits^  etc, — If  it  is  sought  to  make  doc- 
uments offered  and  refused,  or  offered  and  admitted  in  evidence  a  part 
of  the  record,  they  must  be  incorporated  into  the  body  of  the  bill  of  excep- 
tions preceding  the  signature  of  the  judge  with  apt  and  proper  words 
of  identification. 
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Memorandam. — Assumpsit  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Commencement  of  suit 
September  18,  1890;  declaration,  common  counts  for  work  and  materials 
and  for  interest;  plea,  general  issue,  non-assumpsit  as  to  a  portion  of  the 
demand  in  the  declaration  mentioned  and  tender  of  the  amount  excepted; 
set-off;  trial  by  jury;  verdict  for  plaintiff  for  the  amount  excepted  in  the 
second  plea  and  judgment;  appeal  by  plaintiffs.  Heard  in  this  court  at« 
the  March  term,  1893,  and  afiOrmed.    Opinion  filed  May  24,  1898.  / 

The  opinion  states  the  case. 

OsBOBNB  Bkos,  &  BuEGETT,  attomeys  for  appellants. 

L.  H.  BisBEE  and  W.  N.  Oemmill,  attomeys  for  appellee. 


Opinion  of  the  Court,  Gaby,  P.  J. 

In  this  record  there  is  a  praecipe  for  a  record  ordering 
"  an  authenticated  transcript  of  the  record  in  this  cause  and 
insert  therein" — then  follow  nineteen  items  to  be  inserted. 
The  certificate  of  the  clerk  is  that  the  record  brought  up  is 
a  "  true,  perfect  and  complete  transcript  of  the  record 
according  to  the  praecipe  filed." 

The  bill  of  exceptions  says  that  a  lot  of  exhibits  "are 
hereto  annexed  and  made  part  hereof  "  and  none  are  annexed, 
but  some  documents  are  filed  in  this  court,  with  the  title  and 
number  of  this  case  upon  them.  They  also  have  indorsed 
upon  them  the  filing  by  the  clerk  of  the  Circuit  Court. 
They  would  be  no  part  of  the  record  if  the  clerk's  certificate 
was  a  good  one.  Stock  Quotation  Telegraph  Co.  v.  Board 
of  Tra'it3,  44  111  App.  358;  144  IlL  370;  Monson  v.  Kill  (111.), 
33  N.  E.  R.  42. 
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Nothing  short  of  putting  all  documents  into  the  bill  of 
exceptions  above  or  preceding  the  signature  of  the  judge, 
with  proper  words  of  identification,  is  safe.  Eosenstiel  v. 
Gray,  112  111.  282;  Patterson  v.  Churchman,  122  Ind.  379; 
Charles  v,  Remick,  50  IlL  App.  534. 

We  have  said  enough  about  the  necessity  of  a  certificate, 
that  the  transcript  is  of  the  whole  record,  in  Heflfron  v.  Eice, 
50  111.  App.  332. 

Upon  the  showing  here  made  of  the  action  of  the  court 
below,  we  can  not  review  the  judgment,  and  it  is  affirmed. 


Charles  v.  Remick. 


1.  Practice — Appellate  Court — Records — Documents. — Documents 
introduced  in  evidence  on  the  trial  of  a  cause,  but  not  incorporated  into 
the  bill  of  exceptions,  can  not  be  examined  by  the  Appellate  Court  in 

50  534      order  to  see  if  they  furnish  cause  for  a  rey ersal  of  the  judgment  appealed 
5)  ^^^     from. 

2.  Practice — Appellate  Court — Stipulation  of  Parties. — ^The  i)arties 
can  not  stipulate  as  to  what  occurred  on  the  trial  below.  If  that  were 
to  be  done  it  would  be  within  the  power  of  the  parties  to  bring  up  on 
appeal  an  entirely  different  case  from  the  one  heard  below. 

8.  Practice — Appellate  Court.— It  is  not  for  tlie  Appellate  Court  to 
determine  what  evidence  was  heard  by  the  trial  court.  That  must  be 
certified  by  the  judge  of  the  trial  court.  It  is  for  the  Appellate  Court  to 
pass  upon  its  competency  and  sufficiency. 

Hemorandnm. — Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Frank  Baker,  Judge,  presiding.  Declaration  on  promissory 
note;  pleas,  general  issue,  etc. ;  trial  b*^  court;  judgment  for  defendant; 
appeal  by  plaintiff.  Heard  in  this  court  at  the  March  term,  1893,  and 
affirmed.    Opinion  filed  June  14,  1893. 

The  opinion  states  the  case. 

John  Q.  Henderson,  attorney  for  appellant. 

Barnitm,  Humphrey  &  Barnum,  attorneys  for  appellee. 

Opinion  of  the  Court,  Shepard,  J. 
It  is  settled  law  that  documents  introduced  in  evidence  on 
the  trial,  but  not  incorporated  into  the  bill  of  exceptions^ 


First  District — March  Term,  1893.         535 

Charles  t.  Remick. 

can  not  be  examined  by  an  Appellate  Court  in  order  to  see 
if  they  furnish  cause  for  a  reversal  of  the  judgment  appealed 
from.  They  will  be  presumed  to  justify  the  judgment  of 
the  court  below.  Matson  v.  The  People  ex  rel.,  60  111.  App. 
210,  where  the  authorities  are  cited. 

In  this  case  it  appears  in  the  bill  of  exceptions  that  eight 
written  documents  were  offered  in  evidence.  All  that  is 
contained  within  the  pages  of  the  bill  of  exceptions  to  indi- 
cate what  those  eight  pages  were  is  what  the  appellant's 
counsel  called  them  when  offering  them  in  evidence,  viz. : 
"Billhead;"  "this lease;"  "petition  made  in  the  assign- 
ment case ; "  "  two  notes ; "  "  book  2839  of  Kecords  of  Cook 
County,  pages  217  to  220  inclusive ; "  "  articles  of  partner- 
ship made  this  first  day  of  September,  1887,  between  Wm. 
H.  Ward,  J.  C.  Goldthwaite  and  C.  F.  Remick,  and  signed 
by  those  three  persons ; "  "  this  paper ; "  and  the  words 
"Exhibit  (lettered  respectively  C,  D,  E,  G,  F  and  H) 
hereto  attached,"  following  the  offered  papers  in  the  order 
above  indicated,  except  that  the  words  "  two  notes  "  are  fol- 
lowed by  the  words  "  Exhibits  A  and  B  attached." 

Between  the  last  sheet  of  the  bill  of  exceptions  bearing 
the  signature  of  the  judge  who  heard  the  case,  and  the 
wrapper  inclosing  the  whole  and  having  the  file  markings 
of  the  case,  are  to  be  found  seventeen  separate  sheets  bear- 
ing marks  of  "'  Exhibits  "  and  letters,  as  above  mentioned. 

We  can  not  say  that  these  papers  marked  "  Exhibits  "  are 
the  same  papers  offered  in  evidence.  The  trial  judge  no- 
where states  them  to  be  such,  and  it  is  to  his  certificate  alone 
that  we  can  look  to  ascertain  what  evidence  was  before  him. 
As  stated  in  the  authorities  cited,  his  signature,  and  nothing 
else,  imports  the  truth. 

The  parties  themselves  can  not  stipulate  as  to  what  oc- 
curred on  the  trial  below.  If  that  were  to  be  done  it  would 
be  within  the  power  of  the  parties  to  bring  up  on  appeal  an 
entirely  different  case  from  the  one  heard  below.  The 
jurisdiction  of  an  appellate  tribunal  consists  in  reviewing 
the  case  as  made  below,  and  not  in  reviewing  what  the 
parties  may  agree  to  or  acquiesce  in. 
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The  papers  referred  to,  and  marked  "  Exhibits,"  never 
having  been  certified  by  the  judge  whose  certificate  precedes 
thera,  as  being  the  papers  introduced  in  evidence,  there  is 
no  one  else  who  can  give  authenticity  to  them.  The  certi- 
fication by  the  clerk  to  the  record  is  not  enough. 

The  papers  therefore  being  there  without  the  stamp  of 
authenticity,  which  the  certificate  of  the  judge  alone  can 
give  to  them,  we  are  not  at  liberty  to  examine  them. 

As  was  well  said  by  the  Supreme  Court  of  Indiana  in 
Patterson  v.  Churchman,  122  Ind.  379 :  "  As  will  be  ob- 
served upon  an  inspection  of  the  bill  of  exceptions  the  evi- 
dence is  not  therein  set  out,  but  is  only  connected  therewith 
by  reference,  the  ver}'^  thing  which  the  authorities  above 
hold  can  not  be  done.  *  *  *  The  rule  of  practice  is  a 
simple  one,  and  there  are  the  greatest  reasons  why  it  should 
be  closely  followed.  Unless  strictly  complied  with  we  can 
have  no  assurance  that  that  which  is  brought  before  us  as 
the  evidence  in  the  case,  is  in  fact  the  evidence.  *  *  * 
Suppose,  if  the  practice  were  permissible  of  identifying  the 
record  by  affidavits,  that  the  appellee  would  come  before  us 
with  counter-affidavits  as  to  the  identity  of  that  which  the 
plaintiff  claims  is  the  evidence;  we  then  would  have  to 
determine  a  question  of  fact  before  we  could  take  up  and 
decide  the  legal  questions  involved." 

It  is  not  for  this  court  to  determine  what  evidence  was 
heard  bj^  the  trial  court.  The  question  before  us  is  not  what 
the  evidence  was  (for  that  must  be  certified  to  us  by  the  trial 
judge),  but  is  as  to  its  competency  and  sufficiency. 

It  appearing,  therefore,  from  the  bill  of  exceptions  that 
other  evidence  than  that  which  it  contains  was  heard,  we 
are  bound  to  presume  the  whole  evidence  was  sufficient  to 
justify  the  judgment  of  the  Circuit  Court  and  it  wiU  therefore 
be  affirmed. 
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Leyy  v.  Berkowsky  et  al. 

1.  Masters  in  Chancery— Con^Tvna^ory  Decree,— That  part  of  a 
decree  which  confirms  a  master's  report  is  merely  interlocutory  and 
constitutes  1.0  decree  for  the  payment  of  any  sum  referred  to  in  such 
report. 

Memo  rand  am. — Chancery  proceedings.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Lorin  C.  Collins,  Judge,  presiding.  Bill  for  specific 
performance;  answer  and  replication;  trial  and  decree  for  defendant; 
appeal  by  complainant.  Heard  in  this  court  at  the  March  term,  1893, 
and  affirmed.     Opinion  filed  April  28,  1893. 

The  opinion  states  the  case. 

David  J.  Wile,  solicitor  for  appellant. 

Winston  &  Meagher,  attorneys  for  appellees. 

Opinion  of  the  Court,  Shepard,  J. 

The  briefs  and  arguments  of  both  parties  filed  in  this 
court  have  proceeded  upon  the  assumption  that  this  appeal 
was  from  a  decree  allowing  solicitors'  fees  and  the  value  of 
the  use  and  possession  of  the  premises,  as  damages  upon 
the  dissolution  of  an  injunction. 

Eeference  to  the  record  discloses  to  us  that  the  pretended 
decree,  concerning  which  eighteen  printed  pages  of  argu- 
ment on  one  side,  and  thirty-five  printed  pages  of  argument 
on  the  other  side,  have  been  filed  with  and  read  and  con- 
sidered by  us,  is  only  a  decree  for  the  costs  to  be  taxed,  of 
a  reference  to  the  master,  and  about  which  costs  no  com- 
plaint is  made. 

The  part  of  that  decree  which  confirms  the  master's 
report  is  merely  interlocutory,  and  constitutes  ho  decree  for 
the  payment  of  any  sum  referred  to  in  such  report. 

We  can  not  review  the  master's  report,  but  only  a  decree 
which  the  court  below  may  enter  upon  it.  No  fault  with 
the  decree  as  it  is,  being  pointed  out  or  alluded  to,  it  will  be 
affirmed. 


50    537 
88    515 
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50      5881 
108    ^264 


Jackson  et  aL  t.  Conlin  et  al. 

1.  CJONTRACT — Acts  and  Intention. — A  peraon  can  not  complain  if  he 
is  taken  as  meaning  in  his  dealings  what  his  acts  represent,  and  what  he 
plainly  gives  another  to  understand. 

2.  Contracts. — Acts  and  Intention — Application  of  the  Law, — 
A  vendor  under  a  contract  of  sale,  conditioned  for  the  furnishing  of  an 
abstract  showing  a  clear  title,  objected  to  the  abstract  furnished,  and 
pointed  out  several  defects,  which  the  vendors  having  remedied,  re- 
turned to  the  vendee  who  made  no  objection  to  it  then.  Two  days  after- 
ward he  notified  the  vendors  that  they  could  have  the  abstracts,  and 
demanded  that  they  return  what  he  had  paid  on  the  contract.  The 
vendors  tendered  a  deed  and  filed  their  bill  for  a  specific  performance. 
It  was  heldy  that  the  contract  was  mutual  and  the  vendors  entitled  to 
specific  performance. 

8.  Contracts — Performance^What  is  a  Reasonable  Time. — ^Where 
a  contract  for  the  sale  of  real  property  provided  that  an  abstract  of  title 
should  be  furnished  in  a  reasonable  time,  it  teas  held  that  what  is  a  rea- 
sonable time,  depended  on  the  circumstances  of  the  case.  The  fact  that 
a  payment  was  to  be  made  within  thirty-five  days  from  the  date  of  the 
contract  did  not  necessarily  mean  that  the  abstract  should  be  furnished 
within  that  time. 

4.  Contracts — Sale  of  Land — Mutuality — Specific  Perforvfvance. — A 
contract  which  gives  an  option  to  the  vendors,  in  case  of  a  failure  of  tlie 
vendees,  to  declare  the  contract  at  an  end  and  retain  the  earnest  money, 
gives  them  an  election  which  of  two  things  they  will  do,  if  the  vendee 
fails  to  fulfill  his  agreement,  but  it  in  no  wise  deprives  the  purchaser 
of  his  right  to  have  the  abstract,  title  and  land  bargained  for,  and  to  en- 
force a  specific  performance  of  the  contract. 

Memorandum. — ^Specific  performance.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  Lorin  C.  Collins,  Judge,  presiding.  Bill  and  answer; 
trial  on  master^s  report;  decree  for  complainants;  defendants  appeal. 
Heard  in  this  court  at  the  March  term,  1898,  and  affirmed.  Opinion 
filed  May  24,  1893. 

Statement  op  the  Cass. 

This  was  a  bill  filed  by  the  vendors,  appellees,  for  a 
specific  performance  of  a  contract  for  the  purchase  and  sale 
of  real  estate,  which  contract  among  other  things  contained 
the  following : 

"  Said  purchaser  has  paid  five  thousand  dollars  as  earnest 
money,  to  be  applied  on  said  purchase  when  consummated, 
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and  agrees  to  pay,  within  thirty-five  days  after  date,  if  title 
is  found  good,  the  further  sum  of  $20,000,  provided  a  good 
and  sufficient  warranty  deed,  conveying  to  said  purchaser  a 
good  title  to  said  premises,  shall  then  be  ready  for  delivery. 
The  balance  to  be  paid  as  follows :  Twenty-five  thousand 
($25,000)  dollars  on  or  before  one  year,  and  twenty-five 
thousand  ($25,000)  dollars  on  or  before  two  years  from 
date,  to  be  secured,"  etc. 

"  A  complete  abstract  of  title,  or  merchantable  copy,  to 
be  furnished  within  a  reasonable  time,  with  a  continuation 
thereof,  brought  down  to  this  date.  In  case  the  title,  upon 
examination,  is  found  materially  defective,  within  twenty 
days  after  said  abstract  is  furnished,  then,  unless  the  mate- 
rial defects  be  cured  within  sixty  days  after  written  notice 
thereof,  the  said  earnest  money  shall  be  refunded  and  this 
contract  is  to  become  inoperative. 

"Should  any  purchaser  fail  to  perform  this  contract 
promptly  on  his  part,  at  the  time  and  in  the  manner  herein 
specified,  the  earnest  money  paid  as  above  shall,  at  the 
option  of  the  vendor,  be  forfeited  as  liquidated  damages, 
including  commissions  payable  by  vendor,  and  this  contract 
shall  become  null  and  void.  Time  is  of  the  essence  of  this 
contract,  and  of  all  the  conditions  thereof. 

"In  testimony  whereof  said  parties  hereto  set  their 
hands,  this  seventh  day  of  October,  A.  D.  1890. 

Thos.  Conlin, 
John  Moss, 
Samuel  W.  Jackson." 

On  the  15th  day  of  October  the  vendors  delivered  to  the 
attorney  of  the  vendee  an  abstract  of  title,  claimed  by  them 
to  be  complete ;  the  vendee  insists  that  such  abstract  was 
defective. 

On  the  24th  of  October  appellant's  attorney  wrote  to  the 
vendors  that  the  abstract  furnished  was  insufficient,  and 
pointed  out  what  he  insisted  were  defects  therein. 

November  4th  appellees  called  upon  appellant,  and,  in- 
sisting that  the  abstracts  already  furnished  were  sufficient, 
made  a  memorandum  of  the  requirements  of  appellant  in 
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respect  to  the  abstract;    as  to  whether   appellant  then 
assented  to  this  there  is  a  dispute. 

There  were,  after  this,  various  interviews,  at  which  there 
was  some  talk  about  an  extension  of  time  in  which  to  fur- 
nish further  abstracts,  and  there  is  a  dispute  as  to  what  was 
said  and  whether  anything  in  this  regard  was  agreed  to. 

There  were  negotiations  about  making  a  new  contract 
and  about  extending  the  time  for  the  deferred  payments, 
but  it  is  insisted  by  appellants  that  no  further  agreement 
was  arrived  at. 

November  15th,  appellees  sent  to  Mr.  Jackson,  the  vendee, 
and  obtaining  from  him  the  abstracts  objected  to,  took 
them  to  an  abstract  maker,  and  on  December  12th,  as  soon 
as  they  could  be  obtained,  returned  them,  with  additions 
thereto  made,  to  Mr.  Jackson;  to  the  abstracts  then  deliv- 
ered no  objection  on  account  of  defect  or  insuflHciency  is 
made.  Mr.  Jackson  testifies  that  he  then  took  the  abstracts, 
and  two  days  afterward  notified  appellees  that  they  could 
have  them  when  they  returned  the  $5,000  he  had  paid ;  that 
prior  to  this  he  had  told  them  that  he  would  not  consent  to 
any  further  waiver  of  time,  and  would  throw  up  the  deal. 

December  26th,  appellees  tendered  to  the  vendee  a  deed 
and  demanded  payment  of  the  remaining  purchase  price, 
and  December  27th  Jackson  wrote  to  appellees  that,  inas- 
much as  they  had  failed  and  neglected  to  furnish  him  a 
complete  abstract  of  title  within  a  reasonable  time,  "as 
provided  in  my  contract  with  you  for  the  purchase  of  said- 
property,  I  hereby  rescind  said  contract  and  demand  the 
immediate  return  of  the  five  thousand  dollars  paid  you  as 
earnest  money  upon  the  execution  of  the  same." 

A  decree  for  the  vendors  was  entered,  and  the  appellee, 
Jackson,  ordered  to  make  payment  of  the  sum  of  $7,000, 
as  provided  in  the  original  contract,  modified  as  to  the  time 
thereof  by  subsequent  agreements  found  by  the  court  to 
have  been  made. 

Api'ellant's  Brief,  Samuel  B.  Foster,  Attorney. 

Where  an  abstract  is  to  be  furnished  under  a  contract  for 
an  exchange  of  lands,  showing  a  good  title,  by  a  day  named, 
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the  party  to  furnish  the  same  has  no  right  to  demand  an 
extension  of  time  in  which  to  furnish  an  additional  abstract, 
the  first  not  showing  a  good  title;  and  if  the  other  party 
refuses  to  perform  for  want  of  an  abstract  in  proper  time, 
showing  a  good  title,  this  will  put  an  end  to  the  contract. 
Howe  V.  Hutchinson,  105  111.  501. 

In  equity  the  right  to  make  such  agreement  can  not  be 
denied,  and  it  is  the  dutv  of  the  courts  to  enforce  them  as 
made,  and  not  make  new  contracts  for  the  parties.  Smith 
V.  Brown,  5  Gilman,  314;  1  Sug.  on  Yend.,  444;  2  Story's 
Eq.  Juris.  776;  Benedict  v.  Lynch,  1  Johns.  Ch.  370;  Morgan 
V.  Herrick,  21  111.  481;  Milnor  v.  Willard,  34  111.  38. 

It  is  true,  as  a  general  principle  in  equity,  that  time  is 
not  material,  but  parties  have  a  right  to  make  the  time  of 
the  performance  of  the  contract  material,  and  a  court  of 
equity  has  no  power  to  enforce  its  specific  performance  con- 
trary to  the  clearly  expressed  intentions  of  the  parties.  It 
is  the  duty  of  the  courts  to  give  effect  to  existing  contracts, 
not  to  make  new  ones  for  the  parties.  Stow  v.  Russell,  36 
111.  18;  Steele  v.  Biggs,  22  111.  643  and  652;  Cunningham  v. 
111.  C.  R.  R.  Co.,  77  111.  178. 

To  entitle  a  party  to  a  decree  for  specific  performance  the 
contract  must  be  mutual;  both  parties  must  have  a  right  to 
compel  specific  performance.  Bodine  v.  Glading,  21  Pa.- 
St.  50. 

It  may  be  refused  for  want  of  mutuality  in  a  land  con- 
tract where  it  is  so  drawn  as  to  leave  it  optional  with  the 
grantor  to  retain  or  convey  the  property.  May nard  v.  Brown, 
41  Mich.  298. 

Appellee's  Brief,  DooLirrLE,  Palmer  &  Tolman, 

Attorneys. 

The  remedy  of  specific  performance  extended  to  the  ven- 
dor as  well  as  to  the  vendee.  Wait's  Actions  and  Defenses, 
Vol.  5,  p.  778;  Andrews  v.  Sullivan,  2  Gilman,  332,  Robin- 
son V.  Appleton,  124  111.  281. 

In  bill  for  specific  performance  by  vendor,  equity  will 
take  jurisdiction  of  the  whole  controversy,  and  may  decree 
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payment  of  purchase  money  and  enforce  the  vendor's  lien 
therefor.     Kobinson  v.  Appleton,  124  111.  281. 

It  is  no  defense  to  a  bill  for  specific  performance  that  dam- 
ages mi«rht  bo  recovered  at  law.  Wait's  Actions  and  De- 
fenses, Vol.  5,  p.  823.  Nor  that  the  contract  contains  a 
forfeiture  clause.  Robinson  v.  Appleton,  124  111.  281.  Nor 
that  it  contains  a  clause  fixing  a  "  penalty"  or  providing  for 
''  liquidated  damages."  Bispham's  Equity  (3d  Ed.)  Sec.  370, 
p.  430,  note  8;  Lyman  v.  Gedney,  114  111.  388. 


Opinion  of  the  Court,  Waterman,  J. 

It  may  be  that  the  abstracts  of  title  first  furnished  were 
not  sufficient,  but  we  think  that  the  evidence  sustains  the 
conclusion  of  the  court  below,  that  appellant  allowed  further 
time  in  which  to  remedy  the  defects  complained  of. 

We  see  no  sufficient  reason  for  interfering  with  the  find- 
ing of  the  court,  that  appellees,  within  a  reasonable  time 
after  the  defects  claimed  were  pointed  out,  furnished  addi- 
tional and  sufficient  abstracts. 

Appellant,  Jackson,  received  these  additional  abstracts 
December  15th.  If  before  that  time  he  had  determined  to 
wait  no  lono^er  for  the  abstracts  calbd  for  bv  the  contracts, 
or  had  before  so  notified  appellees,  he  should  then  have  so 
said,  and  not  received  the  abstracts  as  though  he  meant  to 
have  them  examined  with  a  view  of  determining  as  to  their 
sufficiency.  He  well  knew  that  they  were  not  delivered  to 
him  as  security  for  the  repayment  to  him  of  the  $5,000  ear- 
nest money;  and  for  him  to  have  taken  them  with  the  purpose 
only  of  so  holding  them,  would  have  been  in  effect  to  obtain 
them  by  deceit.  One  can  not  complain  if  he  is  taken  as 
meaning  in  his  dealings  what  his  acts  represent  and  what  he 
plainly  gives  another  to  understand.  Bishop  on  Contracts, 
Sec.  412. 

It  was  more  than  two  weeks  and  not  until  after  a  deed 
had  been  tendered  to  him,  that  he  made  a  written  declara- 
tion of  his  intention  to  rescind  the  contract;  his  language  in 
such  writing  being,  "  I  hereby  rescind  said  contract." 

This  cause  having  been  heard  upon  testimony  taken  in 
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open  court,  the  findings  have  the  weight  of  the  verdict  of  a 
jury,  and  we  see  no  sufficient  reasons  for  reversing  the  con- 
clusions of  the  chancellor  upon  any  nfaterial  matters. 

We  have  not  considered  whether  the  findino^  that  the 
contract  was  modified  so  as  to  make  the  deferred  payments 
date  from  December  12th,  is  justified  by  the  law  or  the  evi- 
dence, because  we  do  not  deem  such  finding  material. 

The  contract  provided  that  an  abstract  of  title  should  be 
furnished  within  a  reasonable  time.  What  is  a  reasonable 
time,  must  depend  upon  circumstances.  We  do  not  think 
that  because  the  payment  of  $20,000  fell  due  in  thirty-five 
days,  that  necessarily  the  abstract  must  have  been  furnished 
within  that  time,  but  we  think  that  such  payment  could  not 
be  required  until  not  only  the  abstract  had  been  supplied, 
but  also  a  reasonable  time  for  its  examination  had  elapsed. 
The  vendors  asked  nothing  more  than  this. 

The  contract  and  the  case  now  under  consideration  are 
essentially  variant  from  that  considered  in  Howe  v.  Hutch- 
inson, 105  111.  501  and  100  111.  11. 

It  is  quite  true,  as  is  urged  by  appellants,  that  parties  have 
a  right  to  make  their  contracts,  and  that  courts  have  no 
power  to  alter  them,  and  that  time  is  of  the  essence  of  the 
contract  under  consideration.  Yet  this  does  not  establish 
that  a  contract  to  furnish  an  abstract  within  a  reasonable 
time,  is  an  agreement  to  supply  it  within  thirty-five  days. 
The  parties  to  this  agreement  might  have  provided  that  the 
abstract  should  be  furnished  within  thirty  or  any  other 
number  of  days,  and  such  contract  the  court  would  have 
enforced,  but  they  purposely  left  the  time  within  which  the 
abstract  should  be  furnished,  indefinite. 

We  regard  the  contract  signed  by  the  parties  as  mutual, 
and  one  which  the  vendee  could  have  enforced  performance 
of. 

The  option  given  the  vendors,  in  case  of  a  failure  by  the 
vendee,  to  declare  the  contract  at  an  end  and  retain  the  . 
earnest  money,  merely  gave  to  them  an  election  which  of 
two  things  they  would  do  if  the  vendee  failed  to  fulfill  his 
agreement,  but  it  in  no  wise  deprived  the  purchaser  of  his 
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right  to  have  the  abstract,  title  and  land  bargained  for  and 
to  enforce  a  specific  performance  of  the  contract. 

The  citations  from  Waterman  on  Specific  Performance, 
Sec.  196,  Bodine  v.  Glading,  21  Penn.  St.  R.  50,  and  other 
cases,  to  the  efl'ect  that  the  remedy  of  specific  performance 
must  be  mutual,  are  a  correct  statement  of  the  law,  and  are 
applicable  to  a  case  where  there  is  a  want  of  mutuality.  In 
the  case  of  Maynard  v.  Brown,  41  Mich.  208,  the  contract 
was  so  drawn  that  it  was  optional  with  the  complainant, 
the  vendor,  to  retain  the  property  or  convey  it.  Specific 
performance  was  therefore  properly  refused.  No  such 
option  exists  in  the  contract  now  under  consideration. 

We  can  not  refrain  from  commenting  upon  the  lack  of 
reference  in  appellees'  brief  to  either  abstract  or  record. 
The  abstract  contains  129  pages,  of  which  the  certificate  of 
evidence  occupies  84.  The  record  contains  390  pages;  to 
these  appellee  has  two  references. 

The  case  is  largely  one  of  disputed  questions  of  fact,  or 
rather  of  the  conclusions  to  be  drawn  from  disputed  and 
undisputed  evidence.  Such  a  brief  is  of  but  little  use  to  the 
court  in  its  search  for  the  truth.  No  earnestness  of  asser- 
tion can  take  the  place  of  reference  to  the  place  in  the  ab- 
stract or  record  where  support  for  such  assertion  is  to  be 
found. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 


Clarence  L.  Crymble  t.  Emma  J.  Crymble. 


1.  Marriaqs — Cohabitation  Not  Alwayn  Evidence  of. — ^When  the 
relations  between  parties  are  illicit  in  their  origin,  their  oourse  of  life 
in  passing  in  society  as  husband  and  wife,  attending  church  and 
theatres  together,  addressing  letters  by  him  to  her  as  his  wife,  taking  out 
an  accident  policy  payable  to  her  as  his  wife,  are  to  be  regarded  as  induced 
by  a  desire  to  conceal  the  illicit  relation. 

Memorandnm. — Separate  maintenance.  In  the  Circuit  Court  of  Cook 
County;  the  Hon.  OiivEB  H.  HoBTON,  Judge,  presiding.    Bill  of  separate 
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maintenance;  answer  and  replication;  hearing  and  decree  for  complain- 
ant; appeal  by  defendant.  Heard  in  this  court  at  the  March  term,  1893. 
Reversed.    Bill  dismissed.    Opinion  filed  Maxell  18, 1898. 

Statement  of  the  Case. 

This  was  a  biU  for  a  separate  maintenance,  brought  in  the 
Superior  Court  of  Cook  County,  and  transferred  by  consent 
of  parties  to  the  Circuit  Court.  The  only  issue  seriously 
contested  was  that  of  marriage,  which  the  defendant  denied. 
The  complainant  claimed,  bo  h  in  her  pleadings  and  in  her 
evidence,  a  formal  marriage  by  a  magistrate.  The  case  was 
not  tried  on  the  theory  of  a  common-law  marriage. 

Charles  T.  Farson,  attorney  for  plaintiff  in  error. 

EioH  &  Stone  and  Randall  "W.  Burns,  attornej^s  for 
defendant  in  error. 

Opinion  of  the  Court,  Gary,  P.  J. 

This  is  a  bill  filed  by  the  defendant  in  error  for  a  separate 
maintenance,  alleging  that  she  is  the  wife  of  the  plaintiff  in 
error,  which  allegation  he  denies. 

They  agree  in  stating  that  from  early  in  April,  1888,  to 
the  latter  part  of  August,  1890,  they  lived  together  as  if 
they  were  husband  and  wife.  He  says,  and  she  does  not 
deny,  that  the  association  began  in  July,  1887.  She  tells  a 
very  improbable,  and  in  some  of  its  details,  an  impossible, 
tale,  of  a  marriage  celebrated  between  them,  by  a  supposed 
justice  of  the  peace,  in  the  presence  of  two  unknown  wit- 
nesses and  a  colored  porter  in  the  drawing  room  of  a  sleep- 
ing car  of  which  the  appellant  was  conductor,  about  eleven 
o'clock  in  the  night  of  April  10,  1888,  and  that  when  the 
train  stopped  about  noon,  she  and  her  husband  went  to 
some  hotel  of  which  she  don't  know  the  name,  in  a  place 
which  he  told  her  was  Louisville. 

He  denies  the  tale,  with  all  its  incidents,  even  to  the  cir- 
cumstance that  she  was  ever  with  him  on  any  car  of  which 
he  was  conductor,  and  supports  his  denial  by  such  a  mass  of 
evidence  as  to  his  own  employment  at  the  time  alleged, 
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while  she  is  without  corroboration  in  the  slightest  degree, 
that  the  story  of  such  a  marriage  must  be  rejected.  She 
admits  that  she  was  married  twice  before,  and  it  may  be 
conceiled  that  neither  of  those  husbands  is  accounted  for  by 
death  or  divorce,  but  his  answer  does  not  set  up  any  former 
husband  as  an  impediment  to  his  occupation  of  that  position, 
lie  can  not  by  evidence  rely  upon  a  defense  not  stated  in  his 
answer.  Johnson  v.  Johnson,  114  111.  611;  Chapman  v. 
Chapman,  27  111.  App.  487.  Besides,  the  last  account  of 
either  of  those  husbands  was  about  five  vears  before  the 
alleged  marriage  now  in  question,  so  that  if  the  parties  to 
this  suit  were  married,  or  married  themselves  to  each  other, 
the  presumption  of  their  innocence  in  so  doing,  would  over- 
come the  presumption  that  any  other  husband  was  in  the 
way.  This  subject  is  largely  discussed  and  many  authorities 
cited  in  Johnson  v.  Johnson,  114  111.  611. 

The  case,  then,  stands  in  this  position  :  that  by  testimony 
not  denied,  the  relations  between  the  parties  were  illicit  in 
their  origin;  that  no  evidence  in  the  case  tends  to  prove  that, 
in  any  way,  upon  any  other  occasion  than  the  sleeping  car 
marriage  upon  which  she  relies,  did  they  contract  a  mar- 
riage with  each  other,  and  therefore  their  course  of  life  in 
passing  in  society  as  husband  and  wife,  attending  church  and 
theatre  together,  letters  addressed  by  him  to  her  as  his  wife 
and  an  accident  policy  taken  out  by  him  payable  to  "  Emma 
J.  Crymble,  wife,"  are  all  to  be  regarded  as  induced  by  a 
desire  to  conceal  an  illicit  relation.  Cartwright  v.  McGown, 
121  111.  388,  and  the  great  mass  of  authority  there  collected. 

The  defendant  in  error  moved  this  court  to  strike  out  the 
certificate  of  evidence  in  the  record.  As  this  certificate  was 
made  under  the  mandate  of  this  court  in  People  v.  Horton, 
46  111.  App.  434,  in  denying  the  motion  it  is  enough  to  refer 
to  what  is  there  said. 

The  decree  of  the  Circuit  Court  is  erroneous  in  finding 
that  the  defendant  in  error  "is  the  lawful  wife"  of  the 
plaintiff  in  error,  and  awarding  alimony  and  solicitor's  fees, 
and  it  is  therefore  reversed  and  the  bill  of  complaint  of  the 
defendant  in  error  is  here  dismissed. 
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1.  Ckeditobs— iJt^/ifs  0/  Resident  cmd  Non-resident,— The  policy  of       ib3»  63a 
our  law  secures  to  creditors  resident  in  this  State,  if  they  avail  them- 
selves of  it  by  proper  legal  steps,  a  priority  as  against  foreign  creditors 

on  the  assets  here  situated  and  belonging,  or  debts  here  owing  to  the 
estate  of  a  foreign  insolvent. 

2,  Contempt  of  Court— /««ftft*iing  Attachment  Suits  After  the 
Appointment  of  a  Receiver, — ^A  person  resident  in  this  State  instituted 
attachment  suits  in  the  courts  of  Nebraska  and  Missouri  aTid  garnished 
debtors  of  a  corporation  existing  under  the  laws  of  New  York,  but  for 
which  corporation,  a  receiver  of  the  accounts  and  notes  receivable,  debts 
due  and  all  choses  in  action  had  been  appointed  by  the  Superior  Court 
of  Cook  County.  It  toas  held^  that  in  instituting  and  prosecuting  said 
suits,  the  plaintiff  therein  was  not  guilty  of  contempt  of  the  Superior 
Court  appointing  the  receiver, 

Memorandam. — ^Attachment  for  contempt.  In  the  Superior  Court  of 
Cook  County;  the  Hon.  Philip  Stein,  Judge,  presiding.  Appeal  from 
an  order  adjudging  appellant  guilty  of  contempt.  Heard  in  this  court 
at  the  March  term,  A.  D.  1898.    Reversed.     OpiDion  filed  May  24,  1893. 

Statement  of  the  Case, 

On  December  7,  1892,  Charles  Palmer  recovered  a  judg- 
ment against  the  Powerville  Felt  Roofing  Company,  in 
the  Superior  Court  of  Cook  County,  for  $20,013.75 ;  an 
execution  was  issued  and  delivered  to  the  sheriff  of  Cook 
county,  and  returned  by  him  "  no  part  satisfied; "  on  the 
same  day  the  judgment  was  recovered;  immediately 
Palmer  filed  a  creditor's  bill  against  the  company,  and 
praying  for  the  appointment  of  a  receiver. 

The  court,  on  motion,  appointed  Holbrook  receiver,  who 
immediately  qualified.  By  the  order  of  the  court  he  was 
appointed  receiver  of  the  books  and  accounts  receivable, 
notes  receivable,  debts  due,  and  all  choses  in  action  of  the 
Powerville  Felt  Roofing  Company  which  belonged  to  or 
were  held  in  trust  for  it. 

On  January  7,  1893,  Holbrook  filed  a  petition  setting 
forth  his  appointment  as  receiver,  alleging  that  among  the 
accounts  receivable  of  the  company  was  one  due  from 
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Jones  Bros,  and  Humphrey  for  $033.10,  and  one  from 
Enger,  Adams  and  Kelly  for  $144,  both  of  Omaha,  Ne- 
braska, and  one  from  W.  E.  Camp  Koofing  and  Manufac- 
turing Company,  of  Kansas  City,  Missouri,  for  $1,090.29; 
that  about  December  9,  1892,  he  notified  said  debtors  by 
mail  that  he  was  entitled  to  said  amounts.  That  appellant 
Ford,  a  resident  of  Illinois,  and  doing  business  in  the  city 
of  Chicago,  had,  on  December  17,  1892,  caused  an  attach- 
ment suit  to  be  begun  in  the  District  Court  of  Douglas 
County,  Nebraska,  against  the  Powerville  Felt  Eoofing 
Company,  Limited,  and  had  summoned  as  garnishees  said 
Jones  Bros,  and  Humphrey,  and  Enger,  Adams  and  Kelly, 
and  that  Ford  had  also,  in  December,  1892,  begun  an 
attachment  suit  against  the  same  company  in  the  District 
Court  of  Jackson  County,  Missouri,  and  had  garnisheed  W. 
E.  Camp  Eoofing  and  Manufacturing  Company,  and  had 
instituted  and  was  prosecuting  said  suits,  with  full  knowl- 
edge of  the  appointment  of  said  Holbrook  as  receiver,  and 
prayed  for  an  order  on  Ford  to  show  cause  why  he  should 
not  be  attached  for  contempt  of  court  in  interfering  with 
said  receiver.  The  court  entered  an  order  on  Ford  to  show 
cause  within  ten  days,  and  enjoined  him  from  further  pros- 
ecuting his  suits  against  the  Powerville  Felt  Roofing  Com- 
pany until  the  matter  had  been  heard  by  the  court.  Ford 
answered  the  petition,  admitting  the  appointment  of 
Holbrook  as  receiver  and  the  institution  of  the  suits  men- 
tioned in  the  receiver's  petition,  but  denied  that  he  was 
appointed  receiver  of  or  entitled  to  receive  or  collect  the 
accounts  mentioned  in  the  receiver's  petition,  or  that  appel- 
lant instituted  and  prosecuted  said  suits  with  a  full 
knowledge  of  Holbrook's  appointment  as  receiver ;  that  the 
Powerville  Felt  Roofing  Company  was  a  corporation  organ- 
ized and  doing  business  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York,  and  was  not  organized  or  doing 
business  under  and  by  virtue  of  any  of  the  laws  of  the 
State  of  Illinois,  nor  was  it  at  the  time  of  the  filing  of  the 
bill  of  complaint,  or  since  said  time,  a  resident  of  the  State 
of  Illinois,  nor  were  any  of  its  officers  or  agents  residents 
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of  or  engaged  in  carrying  on  any  business  of  said  company 
in  the  State  of  Illinois. 

On  the  hearing  Ford  was  adjudged  guilty  of  contempt 
and  ordered  to  dismiss  both  of  said  suits,  which  he  again  de- 
clined to  do,  whereupon  the  court  adjudged  him  guilty  of 
contempt  and  committed  him  to  the  county  jail  until  such 
time  as  he  should  dismiss  or  cause  said  suits  to  be  dismissed. 
From  this  order  of  the  court  Ford  appealed. 

C.  B.  Samson,  attorney  for  appellant. 

Flower,  Smith  &  Musqeavb,  attorneys  for  appellee. 

Opinion  of  the  Coubt,  Gart,  P.  J. 

The  circumstances  of  this  case  are  precisely  analogous  to 
those  in  Sercomb  v.  Catlin,  30  111.  App.  258, 128  111.  556,  with 
this  difference :  There  it  did  not  appear  whether  the  com- 
plainant in  the  creditor's  suit  in  which  Catlin  was  appointed 
receiver,  was  or  was  not  a  resident  of  this  State,  and  it  did 
appear  that  Sercomb  was  acting  in  the  interest  of  a  Connect- 
icut corporation.  Here  it  does  appear  that  the  complain- 
ant in  the  creditor's  suit  in  which  Holbrook  was  appointed 
receiver,  is  and  for  many  years  has  been,  a  resident  of  K^ew 
York,  and  that  Ford  is  a  resident  of  this  State,  for  many 
years  doing  business  in  Chicago. 

It  further  appears  that  the  credits  which  Ford  had  at- 
tached or  garnished,  were  debts  contracted  in,  and  in  the 
ordinary  course  of  business  payable  in,  Chicago,  though  the 
debtors  resided  in  Missouri  and  Nebraska. 

The  principle  of  the  decision  of  this  court  in  Webster  v. 
Judah,  27  111.  App.  294,  following  Heyer  v.  Alexander,  108 
111.  385,  applies  here. 

"  The  policy  of  our  law  secures  to  creditors  resident  in 
this  State,  if  they  avail  themselves  of  it  by  proper  legal  steps, 
a  priority  as  against  foreign  creditors  on  the  assets  here 
situated  and  belonging,  or  debts  here  owing  to  the  estate  of 
a  foreign  insolvent."    Webster  v.  Judah,  27  111.  App.  294. 

The  debtor  against  whom  the  creditor's  suit  in  this  case 
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was  instituted  was  a  New  York  corporation,  which  once 
conducted  business  here  through  a  branch  in  Chicago.  As 
between  its  New  York  creditors  and  a  home  creditor,  a 
court  of  equity  of  this  State  ought  at  least  to  permit  the 
latter  to  get  all  the  benefit  he  can  by  proceedings  at  law. 

The  judgment  below  was  that  Ford  was  guilty  of  a  con- 
tempt in  persisting  in  the  prosecution  of  his  attachment  suit. 
That  judgment  is  reversed  that  he  may  be  left  at  liberty  to 
get  his  due  if  he  can.  U.  S.  Express  Co»  v.  Smith,  35  111. 
App.  90.    Reversed. 


M  6601  Clark  Y.  Nessler. 

16U  6121 

1.^  Real  Rstate  Bbokebs— Comp^aafton.— The  compensation  of  a 
real  estate  broker  is  contingent  upon  his  success,  though  there  are  not 
wanting  authorities  which  hold  that  if  the  broker  finds  a  customer  who 
buys  from  the  owner  direct,  upon  terms  less  onerous  than  the  owner 
authorized  the  broker  to  accept,  the  broker  may  recover  his  commissions. 

Memorandnm.— Assumpsit  Appeal  fK>m  the  Circuit  Court  of  Cook 
County;  the  Hon.  Thomas  G.  Windbs,  judge,  presiding.  Heard  in  this 
court  at  the  March  term,  1898.  Reversed  and  remanded.  Opinion  filed 
July  12, 1893. 

The  opinion  of  the  court  states  the  case. 

WoLSELEY  &  Heath,  attorneys  for  appellant. 
Samuel  B.  Foster,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

Samuel  C.  Nessler  and  Charles  H.  Leach  were  partners 
as  real  estate  brokers,  and  this  suit  for  commissions  seems 
to  be  prosecuted  by  the  latter  in  the  name  of  both,  adverse 
to  the  inclination  of  Nessler. 

The  insuiflciency  of  the  evidence  to  sustain  the  verdict, 
as  well  as  error  upon  the  instructions,  was  assigned  as  a 
reason  in  the  motion  made  for  a  new  trial,  and  the  denial 
of  that  motion  is  assigned  as  error. 

We'need  only  consider  the  evidence. 
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Leach  is  the  only  witness  npon  whose  testimony  the 
claim  for  commissions  is  based,  and  his  version  as  to  his 
own  part  in  the  business,  is,  that  in  July,  1890,  the  appel- 
lant employed  the  appellees  to  find  a  purchaser  of  city 
property  at  $80  per  front  foot;  that,  from  time  to  time, 
the  appellant  raised  the  price,  until,  in  the  latter  part  of 
September,  it  was  $100  per  front  foot. 

Then  Leach  obtained  an  offer  of  $95  per  front  foot, 
which  he  reported  to  the  appellant,  who  said  the  price  had 
reached  $125  per  front  foot,  and  said  there  was  no  use 
bringing  any  lower  offer.  Thereupon  Leach  did  nothing 
more  about  the  business. 

On  the  4th  day  of  October,  1890,  one  Toolen  assumed  the 
authority,  without  the  knowledge  of  the  appellant,  who 
was  absent  from  the  State,  to  execute  a  contract  in  the  name 
of  the  appellant,  for  a  sale  of  the  property  to  Joseph  Fischer, 
Isaac  Kuh  and  Edward  J.  Stransky  for  $100  per  front  foot. 
When  the  appellant  returned  he  refused  to  perform  this 
contract,  but  on  the  13th  of  October  executed  another  for  a 
sale  to  Kuh  alone  on  the  same  terms.  Fischer  and  Stransky 
were  the  persons  with  whom  Leach  had  been  negotiating. 

It  is  a  fair  inference  that  the  appellant  refused  to  deal 
with  Fischer  and  Stransky  because  they  had  been  negotiat- 
ing with  Leach.  Leach  claims  commissions  on  the  theory 
that  those  negotiations  were  the  cause  of  the  sale. 

Now,  the  compensation  of  a  real  estate  broker  is  contin- 
gent upon  his  success,  though  there  are  not  wanting  authori- 
ties which  hold  that  if  the  broker  finds  a  customer  who  buys 
from  the  owner  direct,  upon  terms  less  onerous  than  the 
owner  authorized  the  broker  to  accept,  the  broker  may 
recover  his  commissions. 

That  is  not  this  case.  Here  the  broker  never  found  a 
customer  then  willing  to  buy  on  the  terms  which  the  owner 
afterward  accepted,  and  apparently  gave  up  the  attempt  to 
sail  at  all.  The  business  as  to  all  parties  concerned  was  at 
an  end.  Had  no  sale  been  afterward  made,  it  is  not  prob- 
able that  Leach  ever  would  have  claimed  anv  commission 

But  that  sale  was  brought  about  through  other  influences. 
Kuh  had  been  introduced  to  Toolen  by  Leach  about  a  year 
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before.  Kuh  wanted  to  buy  a  house  and  went  to  Toolen. 
It  does  not  apj>ear  that  either  of  them  had  any  knowledge 
of  any  relations  between  the  appellant  and  appellees. 

Toolen  showed  the  property  to  Kuh,  and  he  went  to 
Fischer  and  Stransky  about  it,  so  that  it  does  not  appear 
that  anything  that  Leach  had  done  tended  to  bring  about 
the  sale  actually  made. 

On  the  6th  day  of  October,  the  appellees  knew  that  Toolen 

had  sold,  as  they  thought,  to  Kuh,  Fischer  and  Stransky, 

and  Leach  prepared,  copied  into  the  copy  book  of  his  firm, 

under  date  of  October  3d,  and  took  to  the  appellant's  oflEice 

and  there  left  on  his  desk,  this  notice : 

"Chicago,  Oct.  3,  1890. 
"  To  Frank  H.  Ci^rk  : 

"We  have  this  day  given  to  Edward  Stransky  and  Joseph 
Fischer  a  description  of  your  property,  described  as  N.  W. 
corner  Prairie  Ave.  and  59th  St.,  160x178,  at  the  price  and 
on  the  terms  named  by  you,  and  will  submit  to  you  any 
offer  which  they  may  make  for  the  property. 

"  Kessler  &  Leach." 

The  appellant  found  this  notice  on  his  desk  on  the  8th, 
having  returned  to  Chicago  the  day  before. 

Kuh's  search  for  a  house  was  the  cause  of  the  sale  made, 
much  more  than  anything  that  was  done  by  Leach.  Day  v. 
Hale,  50  111.  App.  115;  Biddison  v  Johnson,  50  111.  App.  173; 
Carlson  v.  Nathan,  43  111.  App.  364. 

The  judgment  is  reversed  and  the  cause  remanded. 


Kohlsaat  v.  Crate. 


1.  Injunctions — Damages  an  Dissolution — Interest. — ^The  allowance 
of  interest  on  a  claim  for  damages  in  the  dissolution  of  an  injunction  is 
within  the  equity  of  Sec.  3,  Ch.  74,  R.  S. 

2.  Decree  Dismissing  a  Bill  —  Necessary  Recitations.— It  is  not 
necessary  that  a  decree  dismissing  a  bill  upon  a  hearing  should  recite 
that  evidence  was  heard. 

Memorandnm. — In  chancery.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.   Lokin  C.  Collins,  Jr.,  Judge,  presiding.    Appeal  from  an 
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•s  upon  the  dissolution  of  an  injunction.    Heard 
term,  1898,  and  affirmed.    Opinion  filed  May 
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ioy  for  appellant. 
:f ,  attorneys  for  appellee. 


THE  Court,  Waterman,  J. 
an  appeal  from  an  order  of  the  Circuit  Court 
A\g  the  sum  of  $2,227  damages,  upon  the  dissolution  of 

injunction,  which  order  is  in  accordance  with  the  man- 
date of  this  court.  The  order  also  awarded  interest  upon 
such  sum  from  the  14:th  day  of  January,  1892,  until  the  date 
of  such  assessment. 

At  a  prior  time  the  Circuit  Court  had  dissolved  an  injunc- 
tion obtained  by  appellant,  assessed  appellee's  damages  at 
$600,  and  dismissed  appellant's  bill ;  this  decree  was  reversed 
and  the  Circuit  Court  ordered  to  make  a  new  assessment, 
which  order  resulted  in  the  assessment  of  the  sum  of  $2,227 
damages,  and  the  allowance  of  interest  thereon,  as  before 
stated. 

It  having  been  determined  by  this  court  and  the  Supreme 
Court  that  appellee  was  entitled  to  have  had  allowed  the  sum 
of  $2,227  damages,  instead  of  the  sum  of  $500,  first  fixed  by 
the  Circuit  Court,  it  follows  that  as  appellant  should  have 
paid  to  appellee  the  sum  of  $2,227  at  the  date  of  the  first 
decree,  the  appellant  being  now  ordered  to  do  what  he 
should  have  been  ordered  to  do,  and  should  have  done,  Jan- 
uary 14,  1892,  it  is  equitable  that  he  pay  interest  on  said 
sum  of  $2,227,  from  the  last  mentioned  date.  The  allowance 
of  interest  was  within  the  equity  of  the  statute,  Sec.  3,  Chap. 
74,  E.  S.    See  also  Weed  v.  Weed  25  Conn.  494. 

The  propriety  of  the  allowance  of  $2,227  damages,  can 
not  be  again  considered;  that  question,  as  already  stated, 
has  been  finally  determined  upon  a  former  appeal  to  this 
court. 

It  is  urged  that  appellant  has  never  had  a  hearing  upon 
the  merits  of  the  case  presented  by  him;  tha  decree  dismiss- 
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ing  the  bill  being,  it  is  said,  entered  upon  a  mere  hearing 
of  a  motion  to  dissolve  the  injunction. 

It  is  perhaps  true  that  the  only  evidence  heard  by  the 
court  was  that  produced  before  the  master,  upon  an  order 
referring  the  motion  to  dissolve  the  injunction  to  him,  with 
orders  to  take  testimony  thereon,  and  report  the  same  to  the 
court,  any  testimony  taken  to  be  used  on  the  final  hearing 
of  the  cause.  This  the  master  did.  The  testimony  taken 
covered  all  the  allegations  of  the  bill,  and  was  such  as 
Avould  have  been  proper  for  consideration  upon  a  final  hear- 
ing; it  seems  to  include  all  that  could  be  adduced  in  the  case, 
although  it  is  possible  that  appellant  might  be  able  to  bring 
forward  something  more. 

While  it  is  the  case  that  the  bill  in  this  cause  is  not  purely 
an  injunction  bill,  yet  the  court  could  not  well  pass  upon 
the  motion  to  dissolve  without  considering  the  entire  case 
presented  by  the  complainant. 

The  decree  dismissing  the  bill,  first  entered,  was  not 
appealed  from  by  the  complainant;  that  decree  was  brought 
to  this  court  .by  the  present  appellee,  the  complainant  not 
assigning  any  cross-errors.  It  would  seem  that  if  appellant 
felt  that  he  had  not  had  such  a  hearing  as  he  was  entitled 
to,  he  would  have  complained  of  the  decree  entered  on  the 
14th  day  of  January,  1892,  instead  of  acquiescing  therein, 
as  he  apparently  did. 

That  decree  having  been  reversed,  another  decree  dismiss- 
ing the  bill  was  entered  December  12,  1892.  What  applica- 
tion for  a  hearing,  if  any,  appellant  made  after  the  reversal 
of  the  first  decree,  does  not  appear.  'Not  does  it  clearly 
appear  that  the  decree  of  December  12,  1892,  was  not  had 
upon  a  hearing.  The  clerk's  certificates  to  the  record  are 
neither  singly  or  unitedly,  that  the  copy  of  the  record  made 
is  true,  perfect  and  complete,  but  each  is  only  of  certain 
documents  and  orders  mentioned. 

It  is  not  necessary  that  a  decree  dismissing  a  bill  upon  a 
hearing  should  recite  that  evidence  was  heard,  and  there  is 
nothing  in  the  decree  as  entered  that  indicates  whether  a 
hearing  upon  the  merits  was  or  was  not  had. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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1.  Appeals  from  Justices  op  the  Peace— ^cm  Criminal  Cases. —  5q 
Section  26,  article  6,  of  the  constitution,  requires  that  all  appeals  taken  f  92 
in  Cook  county  in  quasi  criminal  cases  shall  be  taken  to  the  Criminal  ^^L 
Court.  50 

2.  Appeals — In  Cases  at  Law. — ^An  appeal  in  a  case  at  law  is  a  mat-     ^ 
ter  of  positive  law,  and  lies  only  as  provided  by  law. 

3.  Appeals  from  Justice's  CovnT—Proceediiigs  in  Circuit  Court — 
Transcript. — The  law  designed  that  the  proceedings  in  the  Circuit  Court 
upon  appeals  from  justice's  courts  should  be  based  upon  the  transcript 
of  the  juHtice.  It  supplies  the  place  of  a  declaration  in  suits  at  law  in 
courts  of  record,  where  written  pleadings  are  had. 

4.  Actions — Names  in  Justice^ s  Court. — It  makes  no  difference  what 
name  a  justice  gives  to  an  action  before  him;  it  is,  on  appeal,  to  be  what 
the  evidence  fits.  But  the  same  cause  of  action  must  be  prosecuted  on 
appeal  as  was  sued  upon  before  the  justice,  unless  leave  to  change,  by 
amendment,  has  been  obtained. 

5.  Railroads — Appeals  in  Quxuti  Criminal  Cases  in  Cook  County. — 
A  prosecution  of  a  railroad  company,  imder  Sec.  85  of  the  act  in  relation 
to  fencing  and  operating  railroads,  approved  March  31,  1874,  for  neglect- 
ing to  place  a  flagman  at  a  street  crossing,  is  a  quasi  criminal  case,  and 
appeals  from  justices  of  the  peace  in  such  cases  in  Cook  county  must  be 
taken  to  the  Criminal  Court. 
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Memorandnm. — Appeal  from  Justice's  Court.  In  the  Circuit  Court 
of  Cook  County;  the  Hon.  Richard  W.  Cufford,  Ju^ge,  presiding. 
Appeal  from  an  order  dismissing  an  appeal.  Heard  in  this  court  at  the 
March  term,  1893,  and  affirmed.    Opinion  filed  May  24,  1893. 


Appellant's  Brief,  Robert  Mather  and  Thomas  S.  Wright, 

Attorneys. 

The  only  question  presented  by  this  record,  therefore,  is 
whether  or  not  the  present  action  is  a  '^  quasi  criminal 
case."  It  has  been  repeatedly  determined  by  the  courts  of 
this  State  that  an  action  to  recover  a  fine  or  a  penalty  is  a 
purely  civil  action.  Jacksonville  v.  Block,  36  111.  607; 
Graubner  v.  Jacksonville,  50  111.  87;  Havana  v.  Biggs,  58 
111.  483;  Hoyer  v.  Mascoutah,  59  111.  137;  Town  of  Part- 
ridge V.  Snyder,  78  111.  519;  Genoa  v.  Van  Alstine,  108  111. 
555;  Chicago  v.  Enright,  27  111.  App.  559;  Knowles  v.  Wayne 
City,  31  111.  App.  474;  Chicago  v.  Kenney,  35  111.  App.'^64. 
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Appellee's  Bhief,  Gkeenacbb  &  Beioham,  Attornevs. 

That  it  is  the  nature,  and  not  the  form  of  the  proceeding 
that  marks  it  as  a  civil,  qfiasi  criminal,  or  criminal  case  within 
the  meaning  of  the  constitution,  see  Knowles  v.  Village 
of  Wayne  City,  31  App.  Ct.  471  (475);  City  v.  Kenney,  36 
App.  Ct.  57  (,64). 

Civil  cases  are  of  two  kinds — those  purely  civil  and  those 
quasi  criminal.  A  qiuisi  criminal  case  is  not  a  criminal  case 
nearly  like  a  civil  case ;  it  is  a  civil  case  somewhat  resem- 
bling, in  its  nature,  a  criminal  case.  That  a  qiuisi  criminal 
case  is  not  a  criminal  oflfense  as  defined  by  the  criminal  code, 
is  made  plain  by  the  cases  of  Wiggins  v.  City,  68  111.  375; 
TuUy  V.  Northfield,  6  Brad.  356;  and  Berkowitz  v.  Lester, 
121  111.  99  (113,  114). 

That  a  case  may  be  civil  in  form  and  qtuisi  criminal  in 
nature,  is  established  by  Baldwin  v.  City,  68  111.  418;  Town 
of  Greenfield  v.  Mook,  12  Brad.  281.     . 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee,  by  a  complaint  in  writing,  stating  all  the 
details  upon  which  a  summons,  nearly  as  explicit,  was 
issued,  sued  the  appellant  before  a  justice  of  the  peace  for 
a  penalty  incurred  by  the  appellant,  under  Sec.  35  of  "  An 
act  in  relation  to  fencing  and  operating  railroads," 
approved  March  31,  1874,  by  neglecting  to  place  a  flagman 
at  a  street  crossing. 

The  judgment  of  the  justice  recites  that  the  appellant 
was  found  guilty  in  manner  and  form  as  charged  in  the 
complaint  entered  and  filed  in  this  cause,  "  Whereupon  it  is 
considered  by  the  court  that  said  plaintiflf  (appellee  here) 
have  and  recover  of  the  said  defendant  (appellant  here)  the 
sum  of  two  hundred  dollars  as  a  fine,"  etc. 

From  that  judgment  the  appellant  appealed  to  the  Circuit 
Court,  where  the  appeal  was  dismissed  on  the  ground  that 
the  appeal  should  have  been  taken  to  the  Criminal  Court  of 
Cook  County,  under  section  26,  article  6,  of  the  constitution. 

The  transcript  and  papers  transmitted  by  the  justice  to 
the  Circuit  Court,  show  the  character  of  the  case. 
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"  The  law  designed  that  the  proceedings  in  the  Circuit 
Court  should  be  based  upon  the  transcript.  It  supplies  the 
place  of  a  declaration  in  original  suits  at  law,  in  courts  of 
record,  where  written  pleadings  are  had."  Eeid  v.  DriscoU 
84  111.  96. 

Here  the  transcript  by  reference  incorporated  the  com- 
plaint, so  that  whether  a  written  complaint  was  necessary, 
as  in  actions  for  forcible  detainer,  or  not,  it  is  in  this  case  a 
part  of  the  transcript.  It  is  true  that  it  makes  no  differ- 
ence what  name  a  justice  gives  to  an  action  before  him;  it 
is,  on  appeal,  to  be  what  the  evidence  fits.  But  the  same 
cause  of  action  must  be  prosecuted  on  appeal  as  was  sued 
upon  before  the  justice,  unless  leave  to  add,  by  amendment, 
has  been  obtained. 

The  case,  then,  is  of  the  character  called  quasi  criminal, 
of  which  the  Criminal  Court  has  jurisdiction  on  appeal. 
TuUy  V.  Town  of  Northfield,  6  Brad.  356. 

Then,  as  section  26,  article  6,  of  the  constitution,  requires 
that  all  appeals  taken  in  Cook  county,  in  qxcasi  criminal 
cases,  shall  be  taken  to  the  Criminal  Court,  it  follows  that, 
they  can  not  be  taken  elsewhere,  and  the  Circuit  Court 
rightly  dismissed  this  one.  An  appeal  in  any  case,  at  law, 
is  a  matter  of  positive  law;  and  it  lies  only  as  is  provided  bj'' 
law.  In  the  matter  of  Storey,  120  111.  244,  cases  collected 
at  page  252. 

This  view  does  not  conflict  with  Berkowitz  v.  Lester,  121 
111.  99. 

The  Circuit  Court  may  have  jurisdiction  of  the  class  of 
cases  known  as  qitdsi  criminal,  and  entertain  an  original 
suit  of  that  class,  commenced  there,  and  yet  appeals  in 
cases  of  that  class,  commenced  in  a  justice  court,  may  be 
denied  altogether  or  directed  elsewhere. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Ban  Hannfactnring  Company  y.  Townsend. 

!•  Evidence— Boofc»  of  -AccQjtnf*.— It  is  error  to  allow  a  witness  to 
testify  as  to  the  effect  of  books  of  account  instead  of  putting  the  books 
themselves  in  evidence. 

Memorandam.— Assumpsit  In  the  Superior  Court  of  Cook  County;  the 
Hon.  Jambs  Googin,  Judge,  presiding.  Appeal  from  justice's  court ; 
trial  by  jury ;  verdict  and  judgment  for  plaintiff ;  appeal  by  defendant. 
Heard  in  this  court  at  the  March  term,  1893,  and  afiirmed.  Opinion 
filed  June  14,  1808. 

The  opinion  states  the  case. 

A.  C.  Wenban  and  Lawrence  Pboudpoot,  attorneys  for 
appellant. 

Frank  F.  Douglass,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee  sued  for  salary  and  commission  on  sales  as 
manager  for  appellant. 

It  is  urged  that  he  obtained  a  verdict  against  the  evi- 
dence, and  that  claim  is  based  upon  the  testimony  of  a  wit- 
ness for  the  appellant,  who  testified  at  great  length,  over 
the  persistent  objections  of  the  counsel  for  the  appellee,  as 
to  the  effect  of  the  books  (present  in  court)  of  the  appellant, 
instead  of  putting  the  books  themselves  (kept  under  the 
superintendence  of  the  appellee)  in  evidence. 

No  such  testimony  should  have  been  admitted.  It  was 
not  necessary  in  any  view  of  the  case.  If  the  books  had 
been  put  in  evidence,  all  that  the  witness  said  about  them 
could  have  been  said  by  counsel  in  argument,  if  the  books 
furnished  the  basis. 

Whether  the  verdict  is  contrary  to  wholly  incompetent 
testimony  we  hardly  need  inquire. 

Had  the  books  been  put  in  evidence  the  jury  would,  under 
the  statute,  have  taken  them  to  the  jury  room  when  they 
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retired  to  make  up  their  verdict;  but  not  being  in  evidence, 
the  books  could  not  be  seen  at  all  by  the  jury. 

It  is  true  that  the  counsel  for  the  appellant  oflFered  the 
books  in  evidence,  and  the  counsel  of  the  appellee  objected 
and  the  court  overruled  the  objection.  But  nothing  was 
dpne  under  the  offer.  Not  a  syllable  copied,  or  compiled 
from  copy  in  the  record,  from  the  books,  is  in  the  abstract. 

There  is  no  ground  upon  which  the  verdict  can  be  dis- 
turbed, and  the  judgment  is  aifirmed. 


Brown  v.  Lobdell^  Farwell  &  Co. 

1.  Default — Sufficiency  of  Declaration, — In  an  action  of  case  for 
deceit,  a  declaration  whi/ch  sets  out  the  false  representations,  the  knowl- 
edge by  the  plaintiff  in  error  that  they  were  false,  their  falsity  in  fact, 
the  materiality  of  the  representations,  the  reliance  upon  them  by  the  de- 
fendants in  error  and  consequent  damage,  is  sufficient  upon  which  to 
take  judgment  by  default. 

Memorandnm— Case.  Li  the  Circuit  Court  of  Cook  County;  the  Hon. 
Samuel  McConnell,  Judge,  presiding.  Judgment  by  default:  error 
by  the  defendant.  Heard  in  this  court  at  the  March  term ,  1893,  and 
affirmed.     Opinion  filed  April  6,  1893. 

The  opinion  states  the  case. 

Brief  of  Plaintiff  in  Error,  Smith,  Helmer  &  Moulton, 
AND  Flower,  Smith  &  Musgrave,  Attorneys. 

The  plaintiflTs  declaration  discloses  no  cause  of  action,  and 
this  is  open  to  inquiry  upon  writ  of  error.  Ohio  &  M.  Ky. 
Co.  y.  Wachter,  123  111.  440. 

In  order  to  recover  in  an  action  for  deceit,  plaintiff  must 
clearly  show  that  he  has  suffered  damage.  Freeman  v. 
Venner,  120  Mass.  424;  Hagood  v.  Southern,  117  U.  S.  52; 
Thomas  v.  Dickinson,  19  N.  Y.  Sup.  600;  Holton  v.  Noble, 
83  Cal.  7. 

In  order  to  maintain  an  action  for  deceit  the  plaintiff  must 
show  that  he  had  a  right  to  rely  upon  the  alleged  repre- 
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sentations  complained  of ;  and  representations  made  more 
than  three  months  and  a  half  theretofore  are  too  remote. 
Marshall  v.  Hubbard,  117  U.  S.  410;  Shulmanet  al.  v.  People, 
14  Hun,  516;  affirmed  76  N.  Y.  624. 

Hamline,  Scott  &  Lord,  attorneys  for  defendant  in  error. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  defendants  in  error  took  judgment  by  default  upon  a 
declaration  filed  October  7,  1892,  as  follows: 

"  Lobdell,  Farwell  &  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Illinois,  plaintiflF, 
by  Hamline,  Scott  &  Lord,  its  attorneys,  complains  of 
Spencer  A.  Brown  of  an  action  on  the  case. 

"  For  that  whereas  the  defendant,  on,  to  wit,  the  early 
part  of  December,  1891,  in  the  county  aforesaid,  then  being 
the  president  of  the  Union  Grain  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Hli- 
nois,  applied  at  the  office  of  the  plaintiff,  who  was  then  and 
is  now  engaged  in  buying  and  handling  commercial  paper, 
to  thereafter  engage  in  the  business  of  discounting  for  him 
the  notes  of  said  Union  Grain  Company,  to  be  indorsed  and 
guaranteed  by  the  firm  of  A.  S.  Brown  &  Company,  of  which 
said  firm  defendant  informed  the  plaintiff  he  was  the  lead- 
ing member ;  and  to  induce  the  plaintiff  to  discount  for  him 
such  paper,  falsely  represented  and  stated  to  the  plaintiff 
that  he  was  worth  in  the  neighborhood  of  eight  hundred 
thousand  dollars ;  that  the  business  of  his  said  firm  of  S.  A. 
Brown  &  Company  was  in  good  condition ;  that  the  Union 
Grain  Company  had  a  capital  of  $200,000 ;  that  $100,000 
has  been  paid  in  cash;  and  was  possessed  of  a  large  amount 
of  accumulated  profits.  And  the  plaintiff  avers  that  on  the 
faith  of  said  representations  and  statements,  this  plaintiff 
sliortly  thereafter,  relying  implicitly  upon  all  the  statements 
so  made  as  aforesaid  by  said  defendant,  and  believing  said 
statements  to  be  true,  began  to  discount  for  said  defendant 
the  paper  of  the  Union  Grain  Company,  and  indorsed  and 
guaranteed  by  said  firm  of  S.  A.  Brown  &  Co.,  of  which 


First  District — March  Term,  1893.       661 

Brown  v.  Lobdell,  Farwell  &  Co. 

said  defendant  was  the  principal  partner ;  and  on  the  17th 
day  of  March,  1892,  relying  upon  and  believing  in  the  truth 
of  said  false  statements,  plaintiff  discounted  for  said  defend- 
ant a  note  bearing  date  March  17, 1892,  made  by  said  Union 
Grain  Co.,  payable  to  the  order  of  said  S.  A.  Brown  &  Co., 
in  the  sum  of  $2,500,  ninety  days  after  its  date,  and  in- 
dorsed in  blank  and  guaranteed  by  said  firm  of  S.  A.  Brown 
&  Co.,  of  which  said  firm  said  defendant  Avas  the  principal 
partner,  and  advanced  to  said  defendant  for  said  note  of 
$2,500  the  sum  of  twenty-five  hundred  dollars  ($2,500). 

And  plaintiff  avers  that  on  the  22d  day  of  March,  A. 
D.  1892,  plaintiff,  relying  upon  the  aforesaid  false  represen- 
tations of  said  defendant,  and  believing  them  to  be  true, 
discounted  for  said  defendant  a  note,  dated  March  22d, 
1892,  made  by  the  said  Union  Grain  Company,  in  the  sum 
of  twenty-five  hundred  dollars  ($2,500),  ninety  days  after 
its  date,  and  indorsed  in  blank  and  guaranteed  by  said  S.  A. 
Brown  &  Co.,  of  which  said  defandant  was  the*  principal 
partner,  and  advanced  to  said  defendant  for  said  note  the 
sum  of  twenty-five  hundred  dollars. 

But  the  plaintiff  avers  that  the  representations  hereinbe- 
fore alleged  to  have  been  falsely  made  by  said  defendant  to 
said  plaintiff,  to  wit,  that  defendant  was  worth  in  the 
neighborhood  of  eight  hundred  thousand  dollars  ($800,000) ; 
that  the  business  of  S.  A.  Brown  &  Co.  was  in  good  condi- 
tion; that  the  capital  of  the  Union  Grain  Company  was  $200,- 
000,  of  which  $100,000  had  been  paid  in  cash,  and  that  the 
said  Union  Grain  Company  was  possessed  of  a  large  amount 
of  accumulated  profits,  were  each  and  all  false  w^hen  so 
made,  and  were  at  that  time  known  by  said  defendant  to  be 
false,  and  were  made  by  said  defendant  for  the  purpose  of 
deceiving  and  defrauding  this  plaintiff ;  but  on  the  contrary, 
that  said  S.  A.  Brown  &  Co.,  of  which  said  defendant  was 
a  partner,  said  defendant  and  said  Union  Grain  Company 
were  each  and  all  insolvent  at  the  date  of  said  statements 
and  have  so  remained  ever  since. 

And  plaintiff  avers  that  at  the  maturity  of  said  notes  the 
same  were  not  paid,  and  are  still  in  the  possession  of  the 
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plaintiff  unpaid;  that  long  prior  to  their  maturity  said  S. 
A.  Brown  &  Co.,  of  which  said  S.  A.  Brown  was  the  prin- 
cipal partner,  said  Union  Grain  Company,  and  said  defend- 
ant failed  in  business  and  were  closed  up  by  process  of  law, 
and  all  of  their  property  subject  to  execution  has  long  since 
been  sold,  and  said  notes  are  absolutely  worthless.  And  so 
the  defendant  deceived  and  defrauded  the  plaintiff  to  the 
damage  of  the  plaintiff  in  the  sum  of  $50,000  dollars,  and 
therefore  it  brings  its  suit." 

It  is  now  assigned,  in  many  subdivisions,  as  error  that  the 
declaration  does  not  show  a  cause  of  action. 

The  false  representations,  the  knowledge  by  the  plaintiff 
in  error  that  they  were  false,  their  falsity  in  fact,  the  mate- 
riality of  the  representations,  the  reliance  upon  them  by 
the  defendants  in  error,  and  consequent  damage,  all  suflS- 
ciently  appear  in  the  declaration. 

To  discuss  the  case  would  be  but  to  repeat  what  may 
reatlily  be  found  in  notes  to  Pasley  v.  Freeman,  in  Smith's 
Leading  Cases.    The  judgment  is  affirmed. 
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John  Livingstone  t.  Bank  of  Montreal. 
Review  Print,  and  Pab.  Go.  v.  Bank  of  Montreal. 

1.  Interpleader— -Rig/if  to  File  a  Bill  for,— An  indifferent  stake- 
holder may  be  compelled  to  Bubmit  to  the  expense  and  trouble  of  defend- 
ing as  many  suits  as  parties  claiming  the  same  thing  from  a  common 
source,  may  see  fit  to  bring. 

2.  Interpleader  -  Jurisdiction  and  Remedy  by  a  BUI  of,  etc. — Jus- 
tice requires  that  a  mere  stakeholder  willing  to  surrender  a  thing  in  his 
possession,  shall  not  be  vexed  by  contending  claimants  whose  contention 
is  not  in  reality  at  all  with  him,  but  with  each  other,  and  the  law  affords 
to  him,  through  the  medium  of  a  bill  of  interpleader,  a  relief  from  such 
vexation. 

Gary,  J.,  dissenting. 

8.  Ck)URTS  OF  Law — Power  to  Protect  Parties  from  Double  Claims. — 
A  court  of  law  has  power  to  protect  a  person  against  a  double  claim  in 
different  suits  pending  before  it  by  different  claimants  for  the  same 
money,  in  one  of  which  such  person  is  a  garnishee  in  the  suit  of  an  attach- 
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Ing  creditor,  and  in  the  other  a  defendant  in  a  suit  for  the  recovery  of 
the  money  by  the  defendant  in  the  attachment  proceedings,  by  staying 
executions  in  the  suit  for  the  money  until  the  final  disposition  of  the  gar- 
nishment proceedings. 

4.  Court  op  Law— Poioer  to  Protect  Barties  from  Double  Claima— 
Application  of  the  Lam, — An  art  company  deposited  some  money  in  a 
bank  and  another  company  ^amisheed  it.  Then  the  art  company  sued 
the  bank  for  the  money.  The  bank  filed  a  bill  of  interpleader  and 
obtained  an  injunction  against  the  prosecution  of  both  suits.  An  appeal 
having  been  taken  from  the  order  granting  the  injunction,  it  was  heUi, 
that  the  bill  of  interpleader  was  unnecessary  because  the  court  in  which 
the  proceedings  were^  pending  had  ample  power  to  protect  the  bank  from 
a  double  claim  by  a  stay  of  execution  imtil  the  garnishee  proceedings 
were  ended. 

Memorandnm. — Interpleader.  In  the  Circuit  Court  of  Cook  County. 
Bill  of  interpleader  and  for  injunction;  the  Hon.  Phiup  Stein,  Judge, 
presiding.  Appeal  by  interpleading  creditors  from  an  order  granting  an 
injunction.  Heard  in  this  court  at  the  March  term,  1898.  Affirmed. 
Opinion  filed  November  27,  1893. 

Appellant's  Brief,  Stiblen  &  King,  Attorneys  fob  Ap- 
pellant Livingstone.     Tenney,  Chubch  &  Coffeen, 
Attorneys  for  Appellant  Review  Pbinting 

&  Publishing  Ca 

But  we  do  not  think  these  facts  furnish  ground  for  an 
injunction  even  against  the  interpleaders.  For  the  law  is 
well  settled  that  under  such  circumstances  the  court  will 
stay  the  proceedings  in  that  case  until  the  final  disposition 
of  the  garnishment  suit.  There  was,  therefore,  no  right  to 
apply  to  a  court  of  equity.  Drake  on  Att.,  Sec.  701;  Mor- 
ton V.  Webb,  7  Vt  123;  Hicks  v.  Gleason,  20  Vt  139;  Craw- 
ford V.  Slade,  9  Ala.  887;  Crawford  v.  Clute,  7  Id.  157; 
McFadden  v.  O'Donnell,  18  Cal.  160;  Winthrop  v.  Carlton, 
8  Mass.  456;  Lynch  v.  Hartford  Ins.  Co.,  17  Fed.  Kep.  627; 
McKeon  v.  McDermott,  22  CaL  667;  2  Wade  on  Att.,  Sec. 
501;  Shealy  v.  O'Toole,  56  Ga.  210. 

Appellee's  Brief,  Lyman  &  Jackson  and  Wm.  K^  Burleigh, 

Attobneys. 

Appellees  contended  that  although  in  form  an  appeal 
from  an  order  allowing  an  injunction,  the  real  inquiry  is 
whether  the  bill  will  lie. 
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Where  interlocutory  injunction  is  obtained  in  an  action 
of  interpleader  to  restrain  further  proceedings  in  an  action 
at  law,  and  there  appears  to  be  a  serious  question  to  be  de- 
termined on  the  hearing,  it  is  proper  to  continue  the  injunc- 
tion till  final  hearing.     1  High  on  Injunctions,  Sec.  56. 

The  doctrine  that  an  injunction  should  only  be  granted 
where  positive  injury  is  made  to  appear  has  no  application 
to  the  order  restraining  a  defendant  in  an  interpleader  from 
the  further  prosecution  of  an  action  against  complainant. 
An  injunction  or  restraining  order  in  such  a  case  is  but  an 
incident  of  the  principal  order  that  the  defendants  inter- 
plead.    Curtis  V.  Williams,  35  111.  App.  527. 

The  text  writers  and  authorities  agree  with  substantial 
unanimity  upon  four  requisites  essential  to  the  right  to 
maintain  a  bill  of  interpleader,  all  of  which  four  essentials 
being  present  we  find  no  recorded  case  in  which  the  right 
has  been  denied.     These  essentials  are : 

(1.)    The  identity  of  the  thing  or  fund  in  controversy. 

(2.)  The  plaintiff  claims  no  interest  therein,  and  is  ready 
and  willing  to  deliver  or  pay. 

(3.)  That  the  plaintiff  shall  be  under  no  independent  ob- 
ligation to  either  of  the  would-be  defendants. 

(4.)  That  there  shall  be  a  privity  of  title  between  the 
defendants  whom  it  is  sought  to  interplead. 

All  these  elements  are  present  in  this  case.  Pomeroy's 
Eq.  Juris.,  Sec.  1324,  3d  edition;  Newhall  v.  Kastens,  70  111. 
156;  Crane  v.  McDonald,  118  K  Y.  648;  Moore  v.  Bam- 
heisel,  45  Mich.  500;  Webster  v.  McDaniel,  2  Del.  Ch.  297. 

Opinion  of  the  Court,  Waterman,  J. 

Appellee  filed,  in  the  Superior  Court,  its  bill  of  inter- 
pleader, alleging  that  a  deposit  of  $1,014,71  having  been 
made  with  it  on  the  25th  day  of  July,  1892,  in  the  name  of 
the  Metropolitan  Art  Engraving  Company,  and  such  deposit 
still  remaining,  on  the  29th  day  of  said  July,  the  Review 
Printing  and  Publishing  Company  brought,  in  the  Circuit 
Court  of  Cook  County,  an  action  of  assumpsit  against  John 
Livingston  and  John  Lumley,  and  suing  out  an  attachment 
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in  aid  thereof,  summoned  complainant  as  a  garnishee,  claim- 
ing that  the  said  deposit  to  the  credit  of  the  Metropolitan 
Art  Engraving  Company  belonged  to  said  Livingston  and 
Lumley,  and  was  holden  for  their  debts ;  that  interrogato- 
ries to  complainant  as  garnished  were  filed  therein  and  duly 
answered ;  that  on  the  13th  of  September,  1892,  Frederick 
J.  Prior  and  the  said  Livingston  and  Lumley,  as  co-partners 
doing  business  as  the  Metropolitan  Art  Engraving  Com- 
pany, sued  complainant  in  the  Superior  Court  to  recover 
the  amount  of  said  deposit,  which  suit  is  pending  and  unde- 
termined, and  in  pursuance  of  notice  stood  upon  the  short 
cause  calendar  in  order  for  trial  on  the  19th  of  December, 
1892 ;  that  October  6,  1892,  an  order  was  entered  in  the 
said  attachment  suit,  requiring  said  Prior,  Livingston  and* 
Lumley  to  interplead  therein,  which  they  did  on  the  6th 
day  of  December,  1892 ;  that  complainant  has  no  interest 
or  claim  to  said  fund,  and  has  always  been  willing  to  pay 
the  same  to  whoever  is  entitled  thereto,  and  offers  to  bring 
the  same  into  court;  that  complainant  does  not  know 
whether  the  said  Metropolitan  Art  Engraving  Company  is 
composed  of  Livingston  and  Lumley,  the  defendants  in  the 
attachment  suit,  or  of  Prior,  Livingston  and  Lumley,  the 
plaintiffs  in  the  suit  brought  in  the  Superior  Court,  and  can 
not  pay  to  either  without  the  hazard  of  being  required  to 
pay  twice  or  being  involved  in  litigation  to  avoid  a  double 
payment;  that  complainant  has  endeavored  to  have  the 
defendants  to  its  bill  agree  to  such  proceedings  as  would 
terminate  all  litigation,  but  Prior,  Livingston  and  Lumley 
are  forcing  their  suit  to  a  speedy  trial,  and  are  about  to 
obtain  a  judgment  therein,  which  will  be  a  bar  to  a  bill  of 
interpleader  by  complainant;  that  complainant  does  not 
collude  with  either  party. 

The  bill  called  for  answers  from  all  the  parties  named, 
and  asked  that  the  Review  Company  and  Prior,  Livingston 
and  Lumley  be  required  to  interplead  and  be  each  enjoined 
from  prosecuting  their  respective  suits. 

On  the  13th  of  January,  1893,  the  bill  was  amended  by 
the  insertion  of  the  allegations  that  the  complainant  is  in- 
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formed  by  the  attorneys  for  said  Review  Company  that  it 
claims  that  Livingston  and  Lumley  are  non-residents  of  the 
State  of  Illinois,  and  are  the  sole  owners  of  the  Metropoli- 
tan Art  Engraving  Company,  and  of  the  deposit  to  its  credit, 
and  that  they  are  indebted  to  the  said  Review  Company ; 
that  an  order  has  been  made  in  the  attachment  suit  in  the 
Circuit  Court  setting  said  interpleader  for  hearing  on  the 
17th  day  of  January,  1893 ;  that  in  the  suit  in  the  Superior 
Court  a  stay  of  proceedings  was  asked  for  by  complainant 
until  the  issue  arising  upon  the  interpleader  could  be  deter- 
mined, which  stay  of  proceedings  was  once  granted,  but 
the  order  for  the  same  has  subsequently  been  vacated.  Upon 
the  same  day  by  leave  of  court,  the  complainant  deposited 
the  fund  in  court  in  the  said  cause  wherein  its  said  biU  was 
filed. 

A  temporary  injunction  as  prayed  by  the  bill  having  been 
issued,  the  court  overruled  motions  made  to  dissolve  and  to 
modify  the  same.  From  the  order  granting  the  said  injunc- 
tion, the  said  Review  Company  and  John  Livingston  each 
prayed  and  has  perfected  an  appeal* 

v^  While  it  is  not  contended  that  appellee  must  pay  out  this 
de})osit  twice,  it  is  insisted  that  although  standing  entirely 
indifferent  between  the  two  p  irties  contending  for  this  fund, 
it  is  to  be  compelled  to  defend  as  best  it  may  the  different 
lawsuits  brought,  trusting  that  in  the  end  only  one  recovery 
will  be  had,  or  if  two  shall  be  had,  that  only  one  will  be 
maintained. 

We  do  not  understand  that  a  mere  indifferent  stakeholder 
may  be  compelled  to  submit  to  the  expense  and  trouble  of 
defending  as  many  suits  as  parties  claiming  the  same  thing 
from  a  common  source  may  see  fit  to  bring. 

The  reason  for  the  jurisdiction  and  remedy  by  bill  of  inter- 
pleader, is  not  so  much  the  danger  to  the  complainant  of  two 
recoveries  for  the  same  thing,  as  the  vexation  arising  from 
different  claimants.  Indeed,  theoretically,  there  can  not  be 
a  danger  of  two  recoveries  for  the  same  thing,  because  as 
there  can  be  only  one  just  and  proper  recovery,  therefore, 
theoretically,  but  one  recovery  can  be  had.     The  true  reason 
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ifor  the  remedy  is  the  risk  of  vexation  and  expense  from  two 
or  more  suits  by  different  parties  for  the  recovery  of  the 
same  thing.  Newhall  v.  Kastens,  70  111.  156,  159;  Langston 
V.  Boylston,  2  Ves.  Jr.  101,  109;  Crawford  v.  Fisher,  1  Hare, 
436,  441;  Daniell'sCh.  Pr.,  1560,1562,  Fifth  Am.  Ed.;  School 
Dist.  V.  Weston,  31  Mich.  85,  97;  Pomeroy's  Eq.  J.,  Sec. 
1320,  note;  Crane  v.  McDonald,  118  N.  Y.  648,  657;  Lockett 
V.  Rumbough,  40  Fed.  Eep.  523;  Curtis  v.  Williams,  35  111. 
App.  518. 

Justice  requires  that  a  mere  stakeholder,  willing  to  sur- 
render a  thing  in  his  possession,  shall  not  be  vexed  by  con- 
tending claimants  whose  contention  is  not  in  reality  at  all 
with  him,  but  with  each  other,  and  the  law  affords  to  him, 
through  the  medium  of  a  bill  of  interpleader,  a  relief  from 
such  vexation./  The  decree  of  the  Superior  Court  is  there- 
fore affirmed. 

Gary,  P.  J.,  dissenting. 

July  25,  1892,  a  deposit  of  $1,014.71  was  made  with  the 
appellee  by  Livingstone,  in  the  name  of  the  Metropolitan 
Art  Engraving  and  Publishing  Company, 

July  30th  the  bank  was  summoned  as  garnishee  in  the 
Circuit  Court  on  an  attachment  sued  out  by  the  Review  Co. 
against  Livingstone  and  one  Lumley. 

September  13th  one  Prior,  with  Livingstone  and  Lumley, 
sued  the  bank  in  the  Superior  Court  for  the  money. 

The  Metropolitan  Art  Engraving  and  Publishing  Com- 
pany seems  to  be  the  high-sounding  name  of  a  partnership 
of  uncertain  membership. 

December  17th  the  bank  filed  a  bill  of  interpleader  and 
obtained  an  order  from  which  these  api)eals  are  taken  for 
an  injunction  against  the  prosecution  of  both  cases.  There 
was  no  need  of  this  bill.  It  must  be  assumed  that  the  Su- 
perior Court  on  the  law  side,  where  the  suit  of  Prior,  Living- 
stone and  Lumley  is  pending,  will  protect  the  bank  against 
a  double  claim  by  at  least  staying  execution  uijtil  the  final 
disposition  of  the  garnishment  proceedings.  Drake  on 
Att.,  Sec.  699  et  seq.;  Shaw  v.  Chester,  2  Edw.  Chy,  R.  405; 
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McDonald  v.  Allen,  37  Wis.  108;  Sablicich  v.  Kussell,  L.  R. 
3  Eq.  U\. 

In  those  proceedings  the  question  of  whether  the  money 
belongs  to  Livingstone  and  Lumley  only,  or  to  them  and 
Prior,  will  be  determined  upon  the  interpleader  which  the 
three  have  there  filed  under  the  statute.  Sees.  11, 12,  Ch.  62. 

It  appears  that  the  money  is  now  in  the  Superior  Court 
under  an  order  made  in  this  cause,  and  that  the  bank  is 
willing  that  Prior,  Livingstone  and  Lumley  shall  have  it,  if 
it  can  be  protected  against  the  attaching  creditor  of  Living- 
stone and  Lumley.  There  is  therefore  no  reason  for  even 
proceeding  to  judgment  in  the  suit  on  the  law  side  of  the 
court,  until  it  shall  be  determined  in  the  attachment  case 
that  it  belongs  to  the  three,  and  not  to  the  two  only. 

The  order  granting  an  injunction  should  be  reversed  and 
the  cause  remanded  with  directions  to  dissolve  the  injunc- 
tion. 


Byan  v.  John  Cudaby^  A.  W.  Wright,  R.  W.  Roloson^ 

Walter  L.  Roloson,  Oeorge  F.  Stone,  Secretary, 

and  Charles    D.  Uamlll,  President  of  the 

Board  of  Trade  of  Chicago,  J.  H.  Norton^ 

E.  S.  Worthington  and  '^  The 

Merchants  Loan  and 

Trust  Co." 

1,  Board  of  Trade— J/«  Corporate  Powers. — The  board  of  trade  of 
the  city  of  Chicag;©  is  authorized  to  "  make  such  rules,  regulations  and  by- 
laws as  it  may  think  proper  or  necessary  for  its  own  government,  not 
contrary  to  the  laws  of  the  land;  to  establish  such  rules,  regulations  and 
by-laws  for  the  management  of  its  business,  and  the  mode  in  which  it 
shaU  be  transacted,  as  it  may  think  proper,  and  appoint  committees  of 
reference  and  arbitration  and  committees  of  appeals,  to  be  governed  by 
such  rules  and  regulations  as  may  be  prescribed  in  the  rules,  regulations 
or  by-laws  for  the  settlement  of  such  matters  of  difference  as  may  be  volun- 
tarily submitted  for  arbitration  by  members  of  the  association  or  by  other 
persons  not  members  thereof.  The  chairm an  of  either  of  said  committees, 
when    sitting  as  arbitrators,  is  authorized  to  administer  oaths  to  tha 
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parties  and  witnesses,  and  issue  subpoenas  and  attachments  compelling 
the  attendance  of  witnesses,  the  same  as  justices  of  the  peace,  and  in 
like  manner  to  direct  the  same  to  any  constable  to  execute." 

2.  Board  op  Trade— Committee  of  Arbitration — Judgment, — When 
a  committee  of  arbitration  of  the  board  of  trade  renders  a  final  award 
upon  a  written  submission,  and  no  appeal  is  taken  within  the  time  fixed 
by  the  rules  or  by-laws  of  the  boai'd,  such  award  may  be  filed  with  the 
clerk  of  the  Circuit  Court  of  Cook  County,  and  shall  be  entered  upon  the 
judgment  docket  of  said  court. 

3.  Board  op  Trade — Poivers  of  Committee, — If  the  committee  of 
arbitration  refuse  to  hear  evidence  offered  by  one  of  the  parties,  such 
refusal  must  be  attributed  to  the  fact  that  the  evidence  offered  was  not, 
in  the  opinion  of  the  committee,  relevant  to  the  case  on  hearing,  and  the 
equity  and  justice  of  that  judgment,  the  complaining  party  agreed  in 
advance,  having  subscribed  the  by-laws  on  becoming  a  member,  that  he 
would  not  question. 

4.  Board  op  Tkadk— Jurisdictional  Powers, — ^Within  the  range  of  its 
jurisdiction  the  power  of  the  board  of  trade,  through  its  lawfully  con- 
stituted committees,  is  as  complete,  conclusive  and  exclusive  in  matters 
affecting  property  interests  as  in  the  discipline  or  deposition  of  its  mem- 
bers. , 

5.  Board  op  Trade — Power  to  Oovem  Its  Members, — ^It  was  no  doubt 
intended  when  these  powers  were  granted  that  the  corporation  should 
have  full  power  to  govern  its  members,  in  all  of  their  dealings  with  each 
other  on  the  board.  And  the  power  was  conferred  that  all  such  disputes 
might  be  speedily  settled  by  its  own  tribunal  without  the  delay  and 
expense  of  litigation  in  the  courts.  Hence  it  was  authorized  to  establish 
tribunals  of  its  own  to  avoid  litigation  and  for  the  prompt  and  speedy 
settlement  of  disputes  among  its  members.  One  of  the  prime  objects  of 
its  creation  was  to  exercise  this  power. 

6.  Board  op  Trade — Misfeasance  of  Arbitration  Committee. — If  the 
committee  act  in  the  matters  submitted  to  it,  under  rules  and  regula- 
tions, in  contravention  of  the  laws  of  the  land,  or  act  willfully  in  defiance 
of  its  own  lawful  rules,  the  aid  of  a  court  of  chancery  may  be  invoked 
to  prevent  mischief  and  fraud,  but  otherwise  it  has  no  power  to  inter- 
fere. 

Hemorandum. — ^In  chancery.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Wn-LIAM  G.  Ewing,  Judge,  presiding.  Appeal  by  complain- 
ant, from  a  decree  dismissing  his  bill  for  want  of  equity.  Heard  in 
this  court  at  the  March  term,  A.  D.  1893,  and  affirmed.  Opinion  filed 
June  29,  1893. 

Appellant's  Brief,   Barnum,  Humphrey  &  Barnum, 

Attorneys. 

Upon  the  question  of  the  jurisdiction  of  the  court  to  inter- 
fere in  such  a  case  as  this,  we  cite  the  following  authorities : 
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Commonwealth  ex  rel.  v.  The  Pike  Beneficial  Society,  8 
Watts  and  Serg.  250;  Commonwealth  ex  rel.  v.  The  German 
Society,  15  Pa.  St.  254r;  Society  v.  Commonwealth,  52  Pa. 
St,  133;  Commonwealth  v.  The  Pennsylvania  Beneficial  In- 
stitution, 2  Serg.  and  Rawle,  141;  Labouchere  v.  Earl  of 
Wharncliffe,  L.  R.  13  Chan.  Div.  352;  Fisher  v.  Keane,  L.  R.  11 
Chan.  Div.  353;  Fisher  v.  Keane,  49  L.  J.  Ch.  14;  Pitcher  v. 
Board  of  Trade,  20  Brad.  319;  Wood  v.  Wood,  L.  R.  9  Exch. 
196,  cited  and  approved  in  20  Brad.  319;  Pitcher  v.  Board 
of  Trade,  121  111.  420;  2  High  on  Injunc.  (3d  Ed.)  §  1194;  High 
on  Extr.  Leg.  Remedies,  g§  292, 293, 294, 295;  Cooley's  Const. 
Lim.  431,  adopting  Daniel  Webster's  definition  of  Law  of  the 
Land :  "  A  law  which  hears  before  it  condemns;  which  pro- 
ceeds upon  inquiry,  and  renders  judgment  only  after  trial." 
Otherwise,  "  judicial  proceedings,"  says  Judge  Cooley,  "  can 
not  be  valid." 

Brief  of  A.  W.  Grebn,   Attorney  for  the  President  and 
Secretary  of  the  Board  of  Trade,  Appellees. 

Even  if  the  evidence  offered  was  improperly  rejected  by 
the  committee,  still  such  action  on  the  part  of  the  committee 
gave  no  jurisdiction  to  a  court  of  equity  to  interfere. 

The  charter  of  the  board  of  trade  of  the  city  of  Chicago 
confers  the  power  to  establish  such  rules,  regulations  and 
by-laws  for  the  management  of  the  business  of  the  associa- 
tion and  the  mode  in  which  it  shall  be  transacted  as  they 
may  think  proper.  Ryan,  on  becoming  a  member,  agreed 
"  to  abide  by  the  rules,  regulations  and  by-laws  of  the  asso- 
ciation and  all  amendments  that  may.  be  made  thereto." 

The  charter  and  the  rules  oi  the  board  of  trade  of  the 
city  of  Chicago  have  been  under  consideration  in  a  number 
of  cases.  People  ex  rel.  Page  v.  Chicago  Board  of  Trade, 
45  111.  112:  Fisher  v.  Chicago  Board  of  Trade,  80  111.  85; 
People  ex  rel.  Rice  v.  Chicago  Board  of  Trade,  80  111.  134; 
Baxter  v.  Chicago  Board  of  Trade,  83  111.  146;  Sturges  v. 
Chicago  Board  of  Trade,  86  111.  441;  Wright  v.  Chicag:o 
Board  of  Trade,  15  Chicago  Leg.  News,  239;  Pitcher  v.  Chi- 
cago Board  of  Trade,  121  111.  412. 
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W.  J.  Hynes,  Francis  A.  Riddle  and  James  L.  High, 
attorneys  for  John  Cudahy,  A.  W.  Wright,  R.  W.  Roloson, 
Walter  L.  Roloson,  J.  II.  Norton  and  E.  S.  Worthington, 
appellees. 

Opinion  op  the  Court,  Shepard,  J. 

This  is  an  appeal  from  a  decree  sustaining  the  demurrers 
of  the  defendants  and  dismissing  the  bill  for  want  of  equity. 
The  facts  and  law  applicable  thereto,  are  well  stated  in  the 
opinion  of  the  learned  chancellor  of  the  Superior  Court, 
who  entered  the  decree,  and  that  opinion  is  adopted  as  the 
opinion  of  this  court.     It  is  as  follows : 

EwiNo,  J,  The  bill  alleges  that  the  complainant  and  all 
the  defendants,  except  the  Merchants  Loan  and  Trust  Com- 
pany, are  members  of  the  Chicago  board  of  trade;  that 
from  April  to  November,  1892,  complainant  and  Cudahy 
and  Wright  were  large  buyers  on  said  board,  of  short  ribs, 
but  that  complainant's  purchases  had  no  connection  with 
those  of  Wright  and  Cudahy  or  either  of  them;  that  the 
market  advanced  normally  until  about  the  middle  of 
August,  at  which  time  complainant  held  5,000,000  pounds 
of  said  commodity,  which  he  had  paid  for,  and  then  held  in 
store  in  Chicago;  that  Cudahy,  by  various  devices,  led 
complainant  to  believe  that  he,  Cudahy,  was  not  in  any 
way  interested  with  Wright  in  any  of  his  purchases  of  said 
product,  or  in  the  advance  of  the  price  thereof,  and  in  the 
latter  part  of  August  deceitfully  induced  complainant  to 
exchange  his  5,000,000  pounds  of  cash  ribs  for  a  September 
option  for  a  like  quantity  of  ribs;  that  such  cash  ribs  were 
delivered  to  Cudahy  as  an  accommodation  to  him,  and  that 
thev  had  no  cuts  or  incisions  in  them  when  delivered;  that 
large  quantities  of  such  ribs  and  other  ribs,  aggregating 
15,000,000  pounds,  were  shipped  by  said  Cudahy  to  various 
points  in  the  south,  and  that  before  or  after  being  shipped 
the  same  were,  by  Cudahy  and  Wright,  cut,  slit  and  muti- 
lated for  the  purpose  of  rendering  them  undeliverable  under 
the  rules  of  the  board,  upon  any  contracts  entered  into  upon 
said  board;  that,  in  fact,  Cudahy  and  Wright  were  jointly 
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interested  in  all  deals,  of  either  of  them,  in  ribs,  on  said 
board  for  September  and  October  delivery,  but  that  com- 
plainant did  not  learn  such  fact  until  October  31st;  that  by 
the  misrepresentation  and  deceit  of  Cudahy,  complainant 
was  induced  during  August,  September  and  October  to  sell 
in  large  quantities  ribs  for  October  delivery,  and  in  conse- 
quence thereof  was  on  October  31st,  bound  by  divers  con- 
tracts made  on  the  board,  to  deliver  on  that  day  1,450,000 
pounds  of  ribs,  which  he  could  not  do  in  whole  or  part, 
because  the  market  was  cornered  by  an  unlawful  combina- 
tion of  certain  members  of  said  board,  including  defendants 
Cudahy,  AVright,  Norton,  Worthington  and  R,  W.  and  W. 
L.  Roloson;  that  the  fair  and  legitimate  price  of  ribs  on 
October  31st,  did  not  exceed  seven  and  one-half  cents  a 
pound,  but  that  the  same  were  sold  or  pretendedly  sold  on 
said  board  on  October  31st,  under  the  influence  of  said  cor- 
ner, at  twelve  cents  a  pound,  for  the  purpose  of  establishing 
twelve  cents  as  the  market  price  on  the  delivery  day,  and 
therefore  the  measure  of  damages  on  unfulfilled  contracts  for 
delivery  on  that  day. 

It  is  further  alleged  that  among  the  sales  of  ribs  for 
October  delivery,  which  complainant  was  induced  to  make 
by  the  false  and  fraudulent  representations  of  Cudahj^  was 
one  of  200,000  pounds,  at  $7.45  per  hundred,  and  one  of 
200,000  pounds  at  $7.47^  per  hundred,  to  defendants  Nor- 
ton &  Worthington,  and  also  600,000  pounds  at  $7.60  per 
hundred,  to  defendants  R.  W.  &  W.  L.  Roloson,  on  account 
of  which  sales  and  failure  to  deliver,  said  purchasers  respect- 
ively demand  of  complainants  $18,150  and  $26,400  as  their 
damages,  etc.,  such  sums  being  the  difference  between  the 
selling  price  of  such  ribs  and  said  corner  price;  that  such  hist 
named  purchases  were  made  by  R.  W.  &  W.  L.  Roloson  and 
Norton  &  Worthington,  as  the  agents  of  Cudahy  and 
Wright,  and  that  the  damages  demanded  are  in  fact  for 
Cudahy  and  Wright;  that  under  a  rule  of  the  board,  the 
complainant  from  time  to  time  made  margin  deposits  with 
the  defendant,  the  Merchants  Loan  and  Trust  Company,  on 
account  of  the  sales  last  aforesaidj  such  deposits  on  account 
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of  the  sale  to  Roloson  &  Eoloson,  amounting  to  $26,500, 
evidenced  by  eleven  certificates  of  de})osit  of  said  bank,  and 
such  deposits,  on  account  of  the  sale  to  Norton  &  Worthing- 
ton,  amounting  to  $18,000,  evidenced  by  ten  certificates  of 
deposit  of  said  bank;  that  these  certificates  were  issued  in 
duplicate,  the  originals  being  delivered  to  complainant,  and 
the  duplicates  thereof  to  the  secretary  of  the  board;  that 
complainant  and  the  defendants  Jforton  &  Worthington  and 
R.  W.  &  W.  L.  Roloson,  failing  to  agree  as  to  whom  said 
margins  belonged  in  whole  or  in  part,  in  pursuance  of 
notices  given  by  defendants  R.  W.  &  W.  L.  Roloson,  the 
president  of  the  board  appointed  a  committee  of  three,  under 
secti(»ns  6  and  7  of  rule  20,  to  decide  the  differences  between 
complainant  and  the  defendants  R.  W.  &  W.  L.  Roloson; 
that  the  complainant  appeared  before  said  committee,  and 
in  support  of  his  contention  in  respect  to  said  matters  in 
dispute,  offered  to  prove,  by  divers  witnesses,  the  corner 
alleged  in  his  bill,  and  to  prove  the  fair  and  legitimate 
market  value  of  short  ribs  on  October  31st,  and  oifered  to 
prove  by  witnesses  the  value  of  such  short  ribs  in  other 
markets  than  Chicago,  and  their  value  for  consumptive 
purposes  in  the  Chicago  market  on  that  day;  but  that  said 
committee  wrongfully  and  in  violation  of  rule  20,  refused  to 
hear  such  evidence,  and  decided  that  the  margin  deposit  of 
$26,400  was  payable  to  said  Rolosons.  The  bill  further 
alleges  that  the  decision  of  said  committee  was  not  biised 
upon  the  fair  and  legitimate  market  value  of  said  ribs  in 
Chicago  on  October  31st,  but  upon  a  fictitious  price  of  $12 
per  100  pounds,  produced  fraudulently  by  said  corner;  that 
the  president  of  said  board  would  indorse  said  duplicate 
certificates  in  the  custody  of  said  defendant  Stone,  and  the 
defendant  bank  would  pay  said  margin  deposit  to  the  amount 
of  $26,400  to  said  Rolosons,  unless  restrained,  etc.  The  bill 
contains  no  allegation  of  confederation  or  fraud  on  the  part  of 
the  president  and  secretary  of  the  board  or  of  the  committee. 

To  the  bill  the  defendants  severallv  demurred. 

It  is  insisted  by  counsel  for  complainant,  that  this  case  is 
not  subject  to  the  reason  of  the  rule  established  by  numerous 
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decisions  of  our  Supreme  Court,  respecting  the  power  of 
chancery  to  supervise  the  administration  of  the  rules  of 
such  organizations  as  the  hoard  of  trade,  because  the  corpo- 
ration is  not  made  a  defendant  to  the  bill ;  but  the  presi- 
dent and  secretary  of  the  board,  in  their  capacity  as  such 
officers,  are  made  defendants,  and  the  purpose,  or  at  least 
one  purpose  of  the  bill,  is  to  restrain  their  acts  as  such  offi- 
cers, under  the  rules  of  the  board,  as  construed  by  its  law- 
fully constituted  authorities,  and  thus  have  the  court  revise 
the  board's  administration  of  its  own  rules  in  respect  to  its 
own  members.  If  this  court  could  not  grant  the  relief 
sought,  if  the  board  of  trade  were  a  party  defendant  to  the 
bill,  it  certainly  has  no  jurisdiction  in  a  case  where  the  effect 
of  its  decree  upon  the  corporation  would  be  precisely  the 
same  as  if  the  corporation  were  a  defendant.  A  court  of 
chancery  can  not  fineBse^  or  reach  by  indirection  or  coUater. 
ally,  that  which  it  can  not  accomplish  directly.  The  juris- 
diction of  a  court  of  chancery  in  this  case,  if  it  exist  at  all, 
must  be  based  on  the  court's  power  to  supervise  and  direct 
the  administration  of  the  lawful  rules  of  the  board  of  trade. 

The  board  of  trade  of  the  city  of  Chicago,  by  the  act  of 
its  corporation  is  authorized  and  empowered,  among  other 
things,  to  "  make  such  rules,  regulations  and  by-laws  from 
time  to  time  as  they  may  think  proper  or  necessary  for  the 
government  of  the  corporation  hereby  created,  not  contrary 
to  the  laws  of  the  land."     *    *    * 

"  To  establish  such  rules,  regulations  and  by-laws  for  the 
management  of  their  business,  and  the  mode  in  which  it 
shall  be  transacte(l,  as  they  may  think  proper." 

"  To  constitute  and  appoint  committees  of  reference  and 
arbitration,  and  committees  of  appeals,  who  shall  be  gov- 
erned by  such  rules  and  regulations  as  may  be  prescribed  in 
the  rules,  regulations  or  by-laws  for  the  settlement  of  such 
matters  of  difference,  as  may  be  voluntarily  submitted  for 
arbitration  by  members  of  the  association,  or  by  other  per- 
sons not  members  thereof;  the  acting  chairman  of  either  of 
said  committees,  when  sitting  as  arbitrators,  may  adminis- 
ter oaths  to  the  parties  and  witnesses,  and  issue  subpoenas 
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and  attachments,  compelling  the  attendance  of  witnesses, 
the  same  as  justices  of  the  peace,  and  in  like  manner  di- 
rected to  anv  constable  to  execute." 

And  the  charter  further  provides,  that  when  a  committee 
of  arbitration  shall  render  a  final  award  upon  a  written  sub- 
mission, and  no  appeal  is  taken  within  the  time  fixed  by  the 
rules  or  by-laws,  that  such  award  may  be  filed  with  the 
clerk  of  the  Circuit  Court,  and  shall  be  entered  upon  the 
judgment  docket  of  said  court. 

By  virtue  of  this  authority,  the  board  of  trade  adopted 
certain  rules  and  by-laws  which  were  in  force  at  the  time 
the  complainant  became  a  member  of  said  organization,  and 
have  remained  in  force  ever  since.  The  preamble  to  these 
rules  and  by-laws  declares  that  one  of  the  objects  of  the 
association  is  *'  to  facilitate  the  speedy  adjustment  of  busi- 
ness disputes." 

In  section  10  of  rule  4,  among  other  things,  it  is  provided 
that  "  in  any  investigation  or  trial  before  the  board  of  di- 
rectors, or  before  any  other  duly  constituted  committee,  or 
other  tribunal  of  the  association,  *  *  *  no  witness  shall 
be  compelled  to  answer  any  question  which  shall  criminate 
himself;  nor  shall  any  testimony  be  admitted  which,  in  the 
opinion  of  the  committee,  or  other  tribunal,  is  irrelevant  to 
the  case  in  hearing." 

Section  1  of  rule  20  provides  that  each  person,  before 
becoming  a  member  of  said  board,  shall  sign  "  an  agree- 
ment to  abide  by  the  rules,  regulations  and  by-laws  of  the 
association,  and  all  amendments  that  may  be  made  thereto." 

Section  1  of  rule  20  in  part  provides  that  '*  on  time  con- 
tracts, purchasers  shall  have  the  right  to  require  of  sellers,  as 
security,  a  deposit  of  ten  (10)  per  cent,  based  upon  the  con- 
tract price  of  the  property  bought,  and  further  security, 
from  time  to  time,  to  the  extent  of  any  advance  in  the  mar- 
ket value  above  said  price.  Sellers  shall  have  the  right  to 
require  as  security  from  buyers  a  deposit  of  ten  (10)  per  cent 
on  the  contract  price  of  the  property  sold,  and,  in  addition, 
any  difference  that  may  exist  or  occur  between  the  esti- 
mated legitimate  value  of  any  such  property  and  the  price 
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of  sale.  All  securities  shall  be  deposited,  either  with  the 
treasurer  of  the  association  or  with  some  bank  duly  author- 
ized  by  the  board  of  directors  to  receive  such  deposits." 
Sections  6  and  7  of  rule  20  provide  as  follows : 
"  Sec.  6.  Upon  the  fulfillment  or  settlement  of  any  con- 
tract, or  upon  the  closing  of  any  contract  under  the  pro\is- 
ions  of  section  5  of  this  rule,  deposits  upon  which  have  been 
made,  and  when  the  full  adjustment  of  all  differences  relat- 
ing to  the  same  shall  have  been  eflFected,  the  deposits  shall 
thereupon  be  payable  to  the  party  depositing  the  same,  and 
the  joint  indorsement  of  both  parties  upon  the  certificate 
shall  be  a  sufficient  authority  to  the  party  holding  the  de- 
posit to  pay  the  same  to  the  holder  of  the  certificate;  or  in 
case  of  a  failure  between  the  contracting  parties  to  adjust 
and  settle  their  respective  claims  upon  the  deposit  within 
three  (3)  business  days  after  the  maturity  of  all  contracts, 
upon  wiiich  the  deposit  is  applicable,  the  matter  in  dispute 
shall,  upon  the  application  of  either  party  to  such  contracts, 
be  submitted  to  a  select  committee  of  three  disinterested 
persons,  members  of  the  association,  to  be  appointed  by  the 
president,  which  committee  shall,  without  unnecessary  delay, 
summon  the  parties  before  them,  and  hear  such  evidence 
under  oath  as  either  may  wish  to  submit  touching  their 
claims  to  the  deposit,  and  shall,  by  a  majority  vote,  decide, 
and  report  to  the  president  of  the  board,  in  writing,  in  what 
manner  and  to  whom  the  deposit  is  payable,  either  wholly 
or  in  part ;  whereupon  the  president  shall  indorse  on  either 
the  original  or  duplicate  certificate,  an  order  for  the  payment 
of  such  deposits,  in  accordance  with  the  decision  of  said 
committee,  and  said  order  shall  be  a  sufficient  warrant  to 
the  party  holding  the  deposit  to  pay  the  same  in  accordance 
with  such  order."     *     *    * 

"  Sec.  7.  In  determining  the  value  of  property  under 
this  rule,  its  value  in  other  markets,  or  for  manufacturing  or 
consumptive  purposes  in  this  market,  together  with  such  other 
facts  as  may  justly  enter  in  the  determination  of  its  value, 
shall  be  considered,  irrespective  of  any  fictitious  price  it  may 
at  the  time  be  selling  for  in  this  market.     Such  value,  for 
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the  purposes  of  this  rule,  in  case  of  disagreement,  shall  be 
determined  by  the  board  of  directors,  and  communicated  to 
the  parties  in  interest  through  the  president  or  secretary." 

Eule  23  provides  as  follows : 

*'  Sec.  1.  In  case  any  property  contracted  for  future  de- 
livery is  not  delivered  at  maturity  of  contract,  the  purchaser 
may,  if  he  shall  so  elect,  consider  the  contract  forfeited ;  or 
he  may  purchase  the  property  on  the  market  for  account  of 
the  seller,  by  1:15  o'clock  of  the  next  business  day,  notifying 
him  at  once  of  such  purchase,  or  he  may  require  a  settle- 
ment with  the  seller  at  the  average  market  price  on  the  day 
of  maturity  of  contract,  and  any  damage  or  loss  due  to  the 
purchaser,  by  reason  of  such  purchase  or  declared  settle- 
ment, shall  be  due  and  payable  by  the  seller  immediately. 

Sec.  2.  In  case  any  property  contracted  for  future  deliv- 
ery, is  not  received  and  paid  for  when  properly  tendered,  it 
shall  be  the  duty  of  the  seller,  in  order  to  establish  any  claim 
on  the  purchaser,  to  sell  it  on  the  market  at  any  time  during 
the  next  twenty-four  hours  at  his  discretion,  after  such  de- 
fault shall  have  been  made,  notifying  the  purchaser  within 
one  hour  of  such  sale,  and  any  loss  resulting  to  the  seller 
shall  be  paid  by  the  party  in  default."  ^ 

These  rules  were  all  agreed  to  by  the  complainant  when 
he  became  a  member  of  the  board,  and  were  acquiesced  in 
by  him  at  every  stage  of  the  transactions  recited  in  the  bill, 
until  the  committee  appointed  to  determine  the  ownership 
of  the  margin  deposits,  refused  to  hear  evidence  respecting 
the  actual  value  of  short  ribs  in  other  markets,  or  for  con- 
sumptive purposes  in  the  Chicago  market  on  October  31st, 
and  refused  to  be  governed  in  its  findings  by  the  state  of 
facts  it  is  alleged  such  excluded  evidence  would  have  estab- 
lished. The  chancery  powers  of  this  court  are  now  invoked 
to  prevent  the  execution  of  the  alleged  illegal  and  unjust 
finding  and  award  of  that  committee. 

The  complainant  submitted  his  claim  to  the  margin  de- 
posits, which  are  the  subject-matter  of  this  suit,  to  a  tribunal 
of  his  own  choosing — a  tribunal  authorized  by  law,  and 
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clothed  with  full  power  and  authority  to  hear  and  determine 
the  matter  in  controversy;  he  agreed  in  advance  how  the 
court  should  be  constituted,  and  that  no  testimony  should 
be  admitted,  which  in  the  oj)inion  of  his  chosen  tribunal,  is 
irrelevant  to  the  case  in  hearing.  If  the  committee  refused 
to  hear  evidence  offered  by  the  complainant,  such  refusal 
must  be  attributed  to  the  fact  that  the  evidence  offered  was 
not,  in  the  opinion  of  that  tribunal,  relevant  to  the  case  on 
hearing,  and  the  equity  and  justice  of  that  judgment  the 
complainant  agreed  in  advance  tliat  he  would   not  question. 

It  is  claimed  that  this  case  is  in  principle  unlike  the  cases 
passed  upon  by  our  Supreme  Court  and  cited  by  counsel  for 
defendants,  because  here  money  or  property  is  involved, 
while  in  those  cases  the  questions  were  of  "discipline,  policy 
or  doctrine."  Whatever  the  distinction  in  this  respect  may 
be,  it  must  be  conceded,  that  within  the  range  of  its  juris- 
diction the  power  of  the  board  of  trade,  through  its  lawfully 
constituted  tribunals,  is  as  complete,  conclusive  and  exclu- 
sive in  matters  affecting  property  interests  as  in  the  disci- 
pline or  deposition  of  its  mamb^rs. 

The  board  of  trade  is  especially  authorized  to  "  establish 
such  rules,  regulations  and  by-laws  for  the  management  of 
their  business  and  the  mode  in  which  it  shall  be  transacted, 
as  they  may  think  proper."  This  certainly  means  more  than 
discipline,  policy  or  doctrine.  The;;  charter  authorized  the 
appointment  by  the  board  of  committees  of  arbitration, 
"  for  the  settlement  of  such  differences  as  may  be  submitted 
for  arbitration  by  members  of  the  association  and  by  other 
persons  not  members  thereof."  This  does  not  mean  for  the 
settlement  merely  of  questions  of  discipline,  of  policy,  or  of 
doctrine,. because  in  such  questions  a  person  not  a  member 
of  the  association  would  have  nothing  to  arbitrate.  More- 
over one  of  the  declared  purposes  of  the  organization  of  the 
board  of  trade  is,  "  to  facilitate  the  speedy  adjustment  pf 
business  disputes,"  and  such  disputes  are  rarely  respecting 
any  other  thing  than  values,  money  or  property. 

In  People  ex  rel.  Page  v.  The  Board  of  Trade,  45  111.  112, 
the  court  says :     "  One  of  the  objects  for  which  the  board  of 
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trade  was  created,  undoubtedly  was,  to  promote  a  high 
standard  of  commercial  honor  and  credit  in  the  city  of  Chi- 
cago, by  securing  among  the  members  of  the  board  a  prompt 
discharge  of  their  pecuniary  obligations,  contracted  in  their 
dealings  with  each  other,  without  a  resort  to  the  expense 
and  dilatory  procedure  of  a  court  of  law.  In  order  to 
accomplish  this,  the  charter  authorizes  the  board  to  create 
within  itself  tribunals  of  reference  and  arbitration,  by  whose 
decision  the  members  shall  be  bound." 

In  a  decision  of  our  Supreme  Court,  Wright  v.  The 
Board  of  Trade,  decided  March  29,  1893,  Walker,  J.,  15 
Chicago  Legal  News,  pitge  239,  the  case  is  very  like  the  one 
at  bar.  Complainants  alleged  that  after  they  haxl  sold  large 
quantities  of  wheat  for  future  delivery  the  oflBcers  and 
members  of  the  board  **  cornered  "  the  market,  and  thereby 
prevented  the  complainants  from  filling  their  contracts,  and 
on  their  failure  to  do  so  "  a  committee  was  appointed  to 
determine  the  price  of  wheat  in  the  market  on  the  day  of 
delivery,  and  fixed  the  price  at  $1.35  per  bushel,"  and,  for 
failure  to  pay  the  damages  thus  by  the  committee  ascer- 
tained, it  was  alleged  that  the  complainants  feared  the 
board  would  suspend  or  expel  them  from  the  privileges  of 
membership,  etc.,  and  prayed  a  restraining  order,  etc.  The 
court  says :  "  The  charter  undeniably  confers  the  powers 
the  bill  alleges  appellants  fear  will  be  exercised,  and  which 
they  agreed  might  be  exercised  when  they  became  members 
of  the  board.  It  was  no  doubt  intended  when  these  powers 
were  granted  that  the  corporation  should  have  full  power 
to  govern  its  members  in  all  of  their  dealings  with  each 
other  on  the  board.  And  the  power  was  conferred  that  all 
such  disputes  might  be  speedily  settled  by  its  own  tribunal 
without  the  delay  and  expense  of  litigation  in  the  courts. 
Hence  it  was  authorized  to  establish  tribunals  of  its  own  to 
avoid  litigation  and  for  the  prompt  and  speedy  settlement 
of  disputes  among  its  members.  One  of  the  prime  objects 
of  its  creation  was  to  exercise  this  power.  Nor  has  the 
power  been  conferred  upon  the  courts;  but  by  granting  it 
to  the  corporation  it  clearly  follows  that  by  implication  the 
power  was  withheld  from  the  courts," 
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I  think  the  proposition  is  scarcely  debatable  that  one  of  the 
prime  objects  of  the .  creation  of  the  board  of  trade  was  to 
enable  it,  by  a  tribunal  of  its  own,  and  without  resort  to 
the  courts,  to  settle  business  disputes  among  its  own  mem- 
bers, involving  money  interests  and  property  interests. 

It  doubtless  is  true  that  if  the  committee  had  acted  in 
the  matters  recited  in  the  bill  under  rules  and  regulations  in 
contravention  of  the  laws  of  the  land,  or  had  acted  willfullv 
in  defiance  of  its  own  lawful  rules,  the  aid  of  a  court  of 
chancery  might  be  invoked  to  prevent  mis^'hief  and  fraud. 
But  I  am  unable  to  discover  the  complainant's  alleged  par- 
tiality and  injustice  of  rule  23;  nor  can  I  say,  from  the  case 
presented,  that  the  tribunal  organized  and  agreed  upon 
under  section  6  of  rule  20,  to  determine  to  whom  the  mar- 
gin deposits  in  the  defendant  bank  belonged  in  whole  or  in 
part,  willfully  or  in  fact  violated  any  of  the  rales  of  the 
board  in  refusing  to  receive,  upon  the  trial  of  the  matter  in 
hearing,  evidence  respecting  the  value  of  short  ribs  in  other 
markets,  or  their  value  for  manufacturing  or  consumptive 
purposes  in  the  Chicago  market,  on  the  day  of  delivery.  On 
the  contrary,  I  am  of  the  opinion  that  the  only  instance  in 
which  such  evidence  would  be  admissible  under  the  rules 
of  the  board,  would  be  in  *a  hearing  before  the  board  of 
directors  under  section  7  of  rule  20,  for  the  purpose  of 
determining  the  amount  of  margins  to  be  deposited  on  con- 
tracts for  future  delivery,  not  yet  matured. 

In  my  judgment  the  only  duty  devolved  upon  the  com- 
mittee before  whom  the  complainant  appeared,  was  to 
determine  the  ownership  of  the  margin  deposits  made  by 
the  complainant;  and  in  the  discharge  of  that  duty  the  only 
evidence  material  was  evidence  of  the  goods  sold,  the  sell- 
ing price  and  the  average  market  price  on  the  day  of  ma- 
turity of  the  contract.  But  however  this  may  be,  the  court 
that  excluded  the  evidence  complainant  offered,  is  the  sole 
judge  of  the  materiality  of  that  evidence,  and  its  judgment 
can  not  be  revised  here. 

While  I  fully  appreciate  the  ability  and  learning  with 
which  the  distinguished  counsel  for  complainant  has  pre- 
sented and  maintained  his  contention,  I  can  not  avoid  the 
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conclusion  that  on  principle,  as  well  as  on  the  authority  of 
our  Supreme  Court,  by  an  unbroken  line  of  decisions  from 
its  first  to  its  last  deliverance  upon  the  subject,  this  court 
does  not  have  the  power  to  grant  the  relief  prayed  for. 
People  ex  reL  Page  v.  Board  of  Trade,  45  111.  112;  Fisher  v. 
Board  of  ^Trade,  80  IlL  85;  People  ex  rel.  Kice  v.  Board  of 
Trade,  80  111.  134;  Baxter  v.  Board  of  Trade,  83  IlL  146; 
Sturges  V.  Board  of  Trade,  86  111.  441;  Pitcher  v.  Board  of 
Trade,  121  IlL  420. 

The  temporary  injunction  will  be  dissolved,  and  the  bill 
dismissed  for  want  of  equity.  The  decree  of  the  Superior 
Court  will  be  affirmed. 


Kenwood  Bridge  Co.  t.  Dunderdale. 

1.  CoKTRACTEh-Pcrformance  Prevented.  —Where  two  parties  enter  into 
a  lawful  contract  upon  sufficient  consideration,  and  one  of  the  parties  is 
ready  and  willing  to  perform,  and  makes  preparations  to  perform  on  his 
part,  but  18  prevented  from  performing  by  the  other  party,  the  party  so 
ready  and  willing  to  perform  can  recover  all  damages  suffered  by  him 
by  reason  of  the  default  of  the  other  party,  including  necessary  expenses 
incurred  in  making  such  preparation. 

2.  CONTEACTS — Beyond  the  Poiver  of  Performance. — ^When  a  person 
makes  a  contract  to  do  a  thing  that  is  possible  to  be  done,  he  wiU  be 
liable  for  a  breach  of  such  contract,  notwithstanding  it  was  beyond  his 
power  to  perform  it. 

8.  Damaqbs — Excessive — WTien  Not  Assigned  for  Error. — Excessive 
damages  can  not  be  questioned  in  the  Appellate  Court  when  not  as- 
signed for  error. 

Memoranilam. — Assumpsit  In  the  Circuit  Court  of  Cook  County ; 
the  Hon.  Charlbs  R  Starr,  Judge,  presiding.  Appeal  from  justice's 
court;  trial  by  jury;  verdict  and  judgment  for  appellant;  appeal  to  this 
court  by  defendant.  Heard  at  the  March  term,  1898,  and  affirmed. 
Opinion  filed  April  19,  1893.    Opinion  on  rehearing  filed  May  19, 1898. 

The  opinion  states  the  case. 

Babkeb  &  Chubch,  attorneys  for  appellant. 
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Appellee's  Brief,  N.  M.  and  Isadobe  Plotke,  Attorneys. 

When  full  performance  is  prevented,  appellee  is  entitled 
to  recover  for  material  and  labor  done.  Eawson  v.  Clark, 
70  111.  656;  Clark  v.  Busse,  82  111.  515;  Snell  v.  Brown,  71 
111.  134;  Western  Union  Ry.  Co.  v.  Smith,  75  lU.  496. 

Opinion  Per  Curiam. 

Appellee  having  contracted  with  api)ellant  to  install  in  its 
shop  an  electric  light  plant  of  a  certain  description,  appellee 
entered  upon  the  performance  of  his  undertaking  and  placed 
in  said  shops  a  portion  of  the  promised  plant.  According 
to  the  testimony  of  ap)iellee  he  fully  performed  his  contract 
and  the  plant  was  used  to  light  up  the  shops  for  about  a 
month. 

It  seems,  however,  that  the  dynamo  first  supplied  was 
larger  than  the  one  contracted  for  and  that  appellee,  design- 
ing to  remove  it  and  put  in  its  stead  such  a  machine  as  the 
contract  called  for,  sent  to  the  shops  another  dynamo 
which  would  have  been  put  in,  but  that  appellant  objected 
to  it. 

A  few  days  after  this,  a  fire  broke  out  in  the  shops,  and 
the  electric  plant  therein  was  substantially  destroyed. 

Appellants  therefore  refused  to  pay  for  the  work  done  un- 
less that  destroyed  was  first  restored  by  appellee. 

It  is  insisted  that  the  work  contracted  for  was  an  entirety 
and  that  appellee  is  not  entitled  to  anything  until  he  shall 
have  completed  what  he  undertook. 

We  regard  the  contract  as  providing  for  the  doing  of  a 
complete  job  according  to  the  agreement.  There  was  evi- 
dence from  which  the  jury  might  have  found  either  that  the 
appellee  had  performed  his  contract,  or  that  if  anything  re- 
mained to  be  done  it  was  because  appellant  had  unjustifiably 
delayed  appellee  in  his  work. 

No  errors  in  the  admission  or  rejection  of  evidence  are 
pointed  out,  and  we  find  none  in  the  instructions  given  or 
refused.  The  judgment  of  the  Circuit  Court  is  therefore 
affirmed* 
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Clark  V.  Scanlan,  33  IlL  App.  48,  was  reversed  on  an 
erroneous  instruction;  here  no  complaint  can  fairly  be  made 
on  that  score.     The  one  given  for  the  appellee  was : 

"  As  a  matter  of  law,  where  two  parties  enter  into  a  law- 
ful contract  upon  suiiicient  considel*ation,  and  one  of  the 
parties  is  ready  and  willing  to  perform,  and  makes  prepara- 
tions to  perform  on  his  part,  but  is  prevented  from  perform- 
ing by  the  other  party,  the  party  so  reiuly  and  willing  to 
perform  can  recover  all  damages  suffered  by  him  by  reason 
of  the  default  of  the  other  party,  including  necessary  ex- 
penses incurred  in  making  such  preparation." 

The  one  refused  for  the  appellant  was : 

*'  That  when  a  person  makes  a  contract  to  do  a  thing  that 
is  possible  to  be  done,  he  will  be  liable  for  a  breach  of  such 
contract,  notwithstanding  it  was  beyond  his  power  to  per- 
form it." 

Abstractly  both  of  these  are  good  law. 

The  fire  is,  as  between  these  parties,  chargeable  to  the 
apix)llant.  It  was  its  duty  to  furnish  the  place,  and  keep  it 
in  condition,  for  the  electric  plant.  Nelson  v.  Pickwick,  30 
III.  App.  333;  Schwartz  v.  Saunders,  46  111,  18;  Rawson  v. 
Clark,  70  111.  65G;  Cleary  v.  Sohjer,  120  Mass.  210. 

The  instruction  appellant  asked  was  not,  and  the  one 
given  for  the  appellee  was,  applicable  to  the  facts.  Under 
the  authority  of  the  cases  cited  the  appellee  wa3  entitled  to 
recover  something ;  whether  the  verdict  is  too  much,  can 
not  be  made  a  question  here,  as  excessive  damages  was  not 
assigned  in  the  motion  for  a  new  trial  as  one  of  the  reasons. 

We  have  reiterated  the  doctrine  of  Western  Union  Tele- 
graph Company  v.  De  Golyer,  27  111.  App.  489,  many  times. 
Rehearing  denied. 
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judgment,  is  a  proper  assignment  in  any  oUse,  without  regard  to  what 
may  have  been  the  course  of  pleading  and  demurring  in  the  court  below. 

2.  Pleadinq — Demurrer  Wavyed  by  Pleading, — ^A  defendant  who 
demurs,  and  when  his  demurrer  is  overruled  pleads  to  the  declaration, 
can  not  afterward  question  the  decision  of  the  court  upon  the  demurrer, 
nor  can  he  urge  on  appeal  that  a  demurrer  to  his  plea  was  not  carried 
back  to  the  declaration. 

8.  Pleadings — AvermeniB  and  Etndence. — ^The  minimum  of  allega- 
tion is  the  maximtmi  required  in  proof. 

4.  JuDOMKNT — On  Defective  Pleading  Not  a  Bar. — A  judgment  ren- 
dered for  defect  of  pleading,  is  not  a  judgment  upon  the  merits,  and 
therefore  is  no  bar  to  another  action  upon  the  same  contract 


Memorandam. — CJovenant.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  James  Goooin,  Judge,  presiding.  Declaration  in  covenant; 
demurrer  to  declaration  overruled;  judgment  for  plaintiff;  appeal  by 
defendant.  Heard  in  this  court  at  the  March  term,  A.  D.  1898.  Be> 
versed  and  not  remanded.    Opinion  filed  August  8,  1898. 

Edwin  Walkeb,  John  W.  Caby,  attorneys  for  appellant. 

Oliver  &  Showaltee  and  Osborne  Brothers  &  Buegett, 
attorneys  for  appellees. 

Opinion  of  the  Court,  Gary,  P.  J. 

These  actions  of  covenant  are  brought  by  the  appellees 
upon  the  agreement  first  before  this  court  in  the  case  be- 
tween these  parties,  reported  in  37  111.  App.  64,  and  more 
fully  stated  on  a  second  appeal  in  44  111.  App.  48.  The 
breaxjh  there  alleged  was  for  the  year  1888,  but  accompanying 
the  second  appeal  was  another  just  like  it,  except  that  the 
breach  alleged  was  for  the  year  1889,  and  both  were  de- 
cided on  the  one  opinion. 

To  the  first  count  of  the  declaration  in  each  of  those 
cases  has  been  added  an  amendment,  following  the  second 
breach,  in  these  words,  except  as  to  years  and  sums : 

"  And  said  plaintiffs  further  aver  that  the  said  plaintiffs, 
together  with  said  Jesse  Hoyt,  in  his  lifetime,  and  the  said 
Perry  11.  Smith,  in  his  lifetime,  did  cause  to  be  carried  on 
at  said  two  elevators,  continuously,  during  the  year  1881, 
and  thence  forward  until  the  commencenent  of  this  suit,  the 
business  of  receiving,  storing  and  discharging  grain,  and 
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daring  said  time  all  grain  tendered  for  storage  in  said  ele- 
vators, so  far  as  the  capacity  of  said  elevators  would  at  the 
time  of  any  such  tender  admit,  was  duly  received  and  han- 
dled therein,  and  all  vacant  storage  room  therein  was  kept 
ready  to  receive  ^rain  as  offered  for  storage.  Yet  the  quan- 
tity of  grain  so  tendered  for  storage  at  said  two  elevators 
in  the  course  of  the  business  aforesaid,  from  the  first  day  of 
January,  1881,  to  the  first  day  of  January,  1888,  was  not 
greater  than  an  average  of  5,000,000  bushels  for  each  year 
during  said  period,  whereof  the  defendant  had  notice, 
on  to  wit,  the  first  day  of  January,  1838,  at,  to  wit,  the 
county  aforesaid.  And  the  quantity  of  grain  tendered  as 
aforesaid  in  the  course  of  said  business  for  storage  in  said 
two  elevators  during  the  year  1888,  was  less  than  5,000,000 
bushels  by  a  large  amount,  to  wit,  by  three  million  one 
hundred  and  sixteen  thousand  five  hundred  and  twenty-one 
(3,116,521)  bushels,  whereof  defendant  had  notice  on,  to  wit, 
the  first  day  of  January,  1889,  at,  to  wit,  the  county  afore- 
said; and  though  the  defendant  thereupon  and  thereby  then 
and  there  became  liable  to  pay  plaintiffs  the  one  cent  per 
bushel  on  the  amount  of  such  deficiency,  being  the  sum  of 
thirty-one  thousand  one  hundred  and  sixty-five  dollars  and 
twenty-one  cents  ($31,165.21),  yet  the  defendant  hath  not 
paid  the  same  or  any  part  thereof." 

And  also  in  each  case  an  additional  count  has  been  added, . 
which  contains  the  averments,  differing  only  as  to  years 
and  sums,  that  the  plaintiffs  (appellees). "  were  ready  to  re- 
ceive in  said  elevators  all  grain  that  could  be  received 
therein,  being  an  average  of  6,000,000  bushels  or  more  per 
year,  and  did  in  all  ways  keep  and  perform  all  the  cove- 
nants and  obligations  of  said  contract  by  them  to  be  kept 
and  performed. 

But  the  defendant  hath  not  kept  and  performed  the  cove- 
nants and  obligations  by  it  to  be  kept  and  performed,  pur- 
suant to  the  contract  aforesaid;  and  for  breach  thereof 
plaintiffs  aver,  that  though  from  the  first  day  of  January, 
1881,  up  to  the  commencement  of  this  suit,  all  grains  offered 
or  tendered  for  storage  at  said  two  elevators  were  received 
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therein,  so  far  as  the  capacity  of  said  elevators  would  at  the 
time  of  any  such  offer  or  tender  admit,  yet  the  total  amount 
of  grain  received  at  said  elevators  from  the  first  day  of 
January,  1881,  to  the  first  day  of  January,  1889,  did  not 
exceed  an  average  of  five  million  bushels  for  each  year  dur- 
ing said  period,  whereof  the  defendant  had  notice  on,  to 
wit,  the  first  day  of  January,  1889,  at,  to  wit,  the  place 
aforesaid;  and  the  total  amount  of  grain  received  at  said 
elevators  during  the  year  1889,  was  less  than  five  million 
bushels  by  a  large  quantity,  to  wit,  by  three  million  sixty- 
nine  thousand  one  hundred  and  eight  (3,069,108)  bushels, 
whereof  the  defendant  on,  to  wit,  the  first  day  of  January, 
1890,  at,  to  wit,  the  place  aforesaid,  had  notice;  and  the 
defendant  hath  not  paid  the  one  cent  per  bushel  on  said  de- 
ficiency, aggregating  in  the  whole  thirty  thousand,  six  hun- 
dred and  ninety-one  dollars  and  eight  cents  ($30,691.08),  or' 
anv  part  thereof. 

And  for  a  further  breach  in  this  behalf  plaintiffs  aver 
that  the  total  amount  of  grain  offered  or  tendered  for  stor- 
age at  said  two  elevators  from  the  first  day  of  January, 
1881,  to  the  first  of  January,  1889,  did  not  exceed  an  aver- 
age of  five  million  bushels  for  each  year  during  said  period, 
whereof  the  defendant  on,  to  wit,  the  first  day  of  Januar\% 
1889,  at,  to  wit,  the  place  aforesaid,  had  notice;  and  the 
total  amount  of  grain  offered  or  tendered  for  storage  at  said 
two  elevators  during  the  year  1889,  was  less  than  five  mill- 
ion bushels  by  a  large  quantity,  to  wit,  by  three  million, 
sixty-nine  thousand,  one  hundred  and  eight  (3,069,108)  bush- 
els, whereof  the  defendant  on,  to  wit,  the  first  day  of  Jan- 
uary, 1890,  at,  to  wit,  the  place  aforesaid,  had  notice;  yet 
the  defendant  hath  not  paid  the  said  one  cent  per  bushel  on 
said  deficiency,  aggregating  thirty  thousand,  six  hundred 
and  ninety-one  dollars  and  eight  cents  ($30,691.08),  or  any 
part  thereof. 

And  for  a  further  breach  in  this  behalf,  plaintiffs  aver 
that  though  more  than  five  million  bushels  of  grain  could 
have  been  received,  stored  and  discharged  in  any  one  year 
at  said  two  elevators,  if  delivered  and  ordered  out  at  times 
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which  were  reasonably  opportune,  yet  the  total  amount  of 
grain  offered  or  tendered  for  storage  at  said  two  elevators 
from  the  first  day  of  January,  1881,  to  the  first  day  of  Jan- 
uary, 1890,  was  less  than  an  average  of  five  million  bushels 
for  each  year  during  said  period  by  a  large  quantity,  to  wit, 
by  three  million,  sixty-nine  thousand,  one  hundred  and  eight 
(3,069,108)  bushels,  whereof  the  defendant  on,  to  wit,  the 
first  day  of  January,  1890,  at,  to  wit,  the  place  aforesaid, 
had  notice;  yet  the  defendant  hath  not  paid  the  said  one 
per  cent  per  bushel  on  said  deficiency,  aggregating  thirty 
thousand,  six  hundred  and  ninety-one  dollars  and  eight  cents 
($30,691.08),  or  any  part  thereof." 

These  additions  to  the  declarations  do  not,  in  our  opinion, 
make  the  declarations  good. 

The  agreement  is  so  drawn  that  the  quantity  to  be  deliv- 
ered in  any  one  year  is  not  fixed,  but  only  the  whole  quan- 
tity to  be  delivered  in  ten  years.  Covenant  eight  would  bo 
complied  with  by  the  appellant  if  fif ty^  millions  were  brought 
in  the  first  year  and  none  thereafter.  The  parties  doubtless 
trusted  the  future  as  to  the  quantity  that  could  be  brought. 
The  appellees  were  not  bound  by  covenant  eight  to  take  in  a 
bushel,  but  to  charge  a  breach  they  must  allege  that  they 
were  ready  and  willing  to  receive  the  grain  in  the  manner 
that  would  be  a  compliance  with  the  covenant  (Hough  v. 
Eawson,  17  111.  588),  and  that  could  only  be  by  being  ready 
to  receive  what  should  be  brought. 

It  would  be  consistent  with  the  pleading  that  the  grain 
had  all  been  brought,  the  whole  fifty  millions,  but  so  irreg- 
ularly as  to  times  and  quantities  that  the  appellees  could 
not  take  it  in.     That  irregularity  was  their  risk. 

The  averment  of  the  readiness  and  willingness  of  the  ap- 
I>ellees  to  receive  such  grain  as  should  be  brought  to  the 
elevators  to  be  received  therein,  is  not  made,  and  it  is 
assigned  as  error  in  each  case  that  "  the  declaration  does  not 
support  the  judgment."  That  is  a  proper  assignment,  when 
true,  in  any  case,  without  regard  to  what  may  have  been 
the  course  of  pleading  and  demurring  below. 

Order  of  Mutual  Aid  v.  Paine,  122  111.  625,  where  the 
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innovation  introduced  by  Steams  v.  Cope,  109  111.  340,  is, 
without  allusion  to  it,  retracted,  relates  only  to  u  motion  in 
arrest  below.  The  general  rule  as  stated  in  Chicago  &  E.  I. 
K.  R  V.  Hines,  33  IIL  App.  271,  is  reiterated  in  O.  &  M.  Ry. 
V.  Wachter,  123  111.  440,  and  People  v.  City  of  Spring  Val- 
ley,  129  111.  169.  The  appellant  having  first  demurred  and 
then,  when  the  demurrer  was  overruled,  pleaded,  can  not 
now  question  the  decision  upon  its  demurrer  to  the  declara- 
tion; Beer  v.  Phillips,  Breese,  44;  nor  can  it  now  urge  that 
the  demurrer  by  the  appellees  to  its  plea  should  have  been 
carried  back  to  the  declaration;  People  v.  City  of  Sprin  j 
Valley,  129  111.  1H9;  but  still  the  declaration  may  be  ques- 
tioned on  error.    The  appellant  pleaded : 

1.  That  it  had  not  broken  any  covenant. 

2.  That  covenant  eight  "is  vltra  vires  the  defendant 
corporation." 

3.  A  long  plea  which  was  demurred  to  as  being  an  argu- 
mentative denial  of  the  readiness  of  the  appellee  to  receive 
grain. 

We  will  spend  no  time  in  showing  that  demurrers  were 
rightly  sustained  to  these  pleas.  This  litigation  will  stop 
only  under  decisions  by  the  Supreme  Court. 

This  court  is  committed  to  the  position  that  covenant 
eight  is  valid,  and  will  not  reconsider  that  question. 

In  the  other  case,  which  is  for  the  breach  in  1890,  the 
declaration  does  aver  that  the  appellees  "  have  at  all  times 
been  ready,  willing  and  able  to  receive,  handle  and  store  in 
said  elevators  five  million  bushels  of  grain  per  annum,  and 
an  average  of  five  million  bushels  of  grain  for  each  year 
during  the  term  of  said  lease,  and  all  the  grain  brought  to 
said  elevators  in  readiness  to  be  received  therein  during  the 
term  of  said  lease." 

The  latter  part  of  the  averment  is  elliptical.  To  make  it 
clear  and  certain  the  words  "  which  has  been "  or  "  which 
should  be"  must  be  inserted  between  "grain  "and  "  brought." 
The  construction  most  adverse  to  the  appellees  is  to  be  put 
upon  the  language  (Dougherty  v.  Catlett,  129  111.  431; 
Friedman  v.  Wabash  Ky.,  41  111.  App.  270),  and  thus  con- 
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strued,  means  that  they  were  ready  to  receive  what  was 
brought,  but  is  no  averment  of  readiness  to  receive  any 
grain,  not  in  fact  received,  and  the  not  bringing  of  which  is 
assigned  as  a  breach.  The  first  part  of  the  averment  is 
wholly  insufficient  if  our  construction  of  the  covenant  is 
correct. 

As  "  the  minimum  of  allegation  is  the  maximum  required 
in  proof,"  (Francis  v.  Stewart,  5  AdoL  &  EL  (N.  S.)  984), 
that  averment  would  be  sustained  by  evidence,  in  the  lan- 
guage of  the  appellees,  that  **more  than  five  million  bush- 
els of  grain  could  have  been  received,  stored  and  discharged 
in  any  one  year  at  said  two  elevators  if  delivered  and  or- 
dered out  at  times  which  were  reasonably  opportune,"  and 
therefore,  as  the  grain  could  have  been  so  received,  they 
were  in  that  manner  "  ready,  willing  and  able." 

But  this  court,  as  well  as  the  Supreme  Court  of  the  United 
States,  has  held  that  the  appellant  did  not  undertake  that 
the  grain  should  go  in  or  out  of  the  elevators,  but  only  that 
it  should  come  to  them  in  such  quantity  that  if  the  total 
number  of  bushels  should  be  divided  by  the  number  of  years, 
the  quotient  should  not  be  less  than  five  millions.  37  111. 
App.  64;  13  S.  C.  K.  7Y9;  opinion  filed  April  17,  1893. 

All  the  declarations  are  bad. 

This  opinion  may  be  carped  at  as  being  inconsistent  with 
our  language  in  37  111.  App.  64,  and  44  111.  App.  48. 

In  considering  the  pleading  there,  the  attention  of  the 
court  was  not  directed  to  the  form  of  an  averment  of  read- 
iness required  in  order  to  show  a  breach  of  covenant  eight, 
but  to  the  total  absence  of  any  averment  on  the  subject.  The 
question  now  bafore  this  court  was  not  then  in  the  case,  and 
what  was  said  obiter  is  not  decision,  the  true  construction  of 
covenant  eight  being  that  it  might  be  performed  in  a  manner 
very  in  convenient  to  the  appellees;  an  averment  of  their  read, 
iness,  in  words  which  may  well  be  taken  to  mean  that  they 
were  ready  if  the  manner  should  be  most  convenient  to  them, 
is  insufficient. 

If  we  are  right,  and  the  Supreme  Court  affirm  our  judg- 
ment, the  appellees  can  begin  new  suits.    "  A  judgment  ren- 
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dered  for  defect  of  pleading,  is  not  a  judgment  upon  the 
merits,  and  therefore  is  no  bar  to  another  action  upon  the 
same  contract."  Smalley  v.  Edey,  19  111.  207;  Vanlanding- 
ham  V.  Ryan,  17  111.  25, 

And  if  we  are  wrong,  the  Supreme  Court  may  reverse  our 
judgments,  and  affirm  those  of  the  Superior  Court. 

The  cases  will  therefore  not  be  remanded.  The  judgments 
are  reversed. 

Waterman,  J. 

The  contest  in  these  cases  is  over  an  alleged  failure  to  per- 
form the  agreement  contained  in  section  eight  of  the  contract. 
In  brief,  this  was  that  there  should  be  received  at  the  eleva- 
tors of  appellees  an  averao;e  of  five  million  bushels  of  grain 
per  annum  during  the  term  of  the  lease. 

Necessarily  an  implied  part  of  such  contract  was  that 
appellees  would  be  ready  and  able  to  so  receive  such  five 
million  bushels  of  grain.  Clearly  it  was  not  the  case  that 
appellees,  having  complied  with  the  other  terms  of  the  con- 
tract, could  decline  to  receive  any  grain  or  any  save  one- 
million  bushels  per  annum,  and  then  after  such  declination, 
or  such  declination  for  eleven  months  of  the  year,  recover 
because  five  millions  bushels  were  not  tendered  during  the 
year. 

Each  party,  it  must  be  presumed,  contemplated  a  carrying 
out  of  the  contract  in  good  faith. 

We  are  in  these  actions  concerned  only  with  the  contract 
made  and  what  is  alleged  in  the  pleadings. 

In  case  No.  4,774,  the  following  averment  was  made : 

"  And  the  plaintiffs  aver  that  they  have  been  ready,  will- 
ing and  able  to  receive,  handle  and  store  in  said  elevators 
5,000,000  bushels  of  grain  per  annum,  and  an  average  of 
5,000,000  bushels  of  grain  for  each  year  during  the  term  of 
said  lease,  and  all  the  grain  delivered  at  said  elevators  for 
handling  and  storage,  and  all  the  grain  brought  to  said  eleva- 
tors in  readiness  to  be  received  therein,  during  the  term  of 
said  lease. 

And  the  said  plaintiffs  further  aver  that  from  the  date  of 
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the  completion  of  the  said  elevator,  as  aforesaid,  upon  said 
lots  three,  four  and  five  of  said  block  K,  as  aforesaid,  to  wit, 
the  first  day  of  January,  A.  D.  1881,  and  during  the  whole 
tenn  of  said  lease  up  to  and  until  the  first  day  of  January, 
A.  D.  1890,  and  during  the  whole  term  of  said  lease,  the 
average  amount  of  grain  delivered  at  said  elevators  for 
handling  and  storage  was  less  than  5,000,000  bushels  per 
annum. 

Breach.  But  the  said  plaintiffs  aver  that,  notwithstanding 
the  said  defendant  in  said  indenture  of  lease  and  agreement, 
covenanted  that  the  total  amount  of  grain  delivered  at  said 
elevator  for  handling  and  storage  therein  and  thereby,  should 
be  at  least  5,000,000  bushels  on  an  average  for  each  year 
during  the  term  of  said  lease,  yet  the  amount  of  grain 
delivered  at  said  elevators  for  handlinof  and  storao^e  therein 
and  thereby,  during  the  year  1890  (during  which  year  there 
was  kept  for  the  defendant  the  full  storage  capacity  in  said 
elevators  of  1,000,000  bushels  agreed  upon  in  said  indenture, 
and  a  large  part  of  which  was  wholly  vacant  and  unoccu- 
pied, and  the  plaintiffs  during  said  year,  and  during  each 
year  of  the  term  of  said  lease,  were  ready,  willing  and  able 
to  receive,  handle  and  store  in  said  elevators  5,000,000  bushels 
of  grain,  and  all  the  grain  delivered  at  said  elevators  for 
handling  and  storage,  and  all  the  grain  brought  to  said  ele- 
vators in  readiness  to  be  received  therein),  was  less  than  the 
5,000,000  bushels  which  the  defendant  covenanted  should 
be  delivered  at  said  elevators  for  handling  and  storage  dur- 
ing the  said  year,  by  two  million  eight  hundred  and  ten 
thousand  four  hundred  and  nine  (2,810,409)  bushels,  and  the 
amount  of  grain  delivered  at  said  elevators  for  storage  and 
handling  was  less  than  5,000,000  bushels  on  an  average  for 
each  and  every  year  of  the  term  of  said  lease,  and  for 
each  and  every  year  of  the  term  of  said  lease  prior  to  the 
first  day  of  January,  A.  D.  1890,  by  reason  of  which  the 
defendant,  according  to  the  terms  of  the  indenture  aforesaid, 
became  and  was  bound  at  the  close  of  said  year  1890  to  pay 
the  plaintiffs  for  said  deficiency  for  the  year  1890  the  sum 
of  twenty-eight  thousand  one  hundred  and  four  dollars  and 
nine  cents  ($28,104.09.)" 
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This  seems  to  me  to  be,  under  the  state  of  the  pleading,  a 
sufficient  averment. 

The  allegation  is  of  a  readiness  and  willingness  to  receive, 
handle  and  store  the  quantity  of  grain  which  appellants,  by 
section  eight  of  the  contract,  agreed  should  be  received,  and 
there  is  also  an  averment  of  a  readiness  not  only  to  do  this, 
but  also  to  receive  all  grain  brought  to  said  elevators  for 
reception  therein;  thus  negativing  the  idea  that  there  might 
not  have  been  tendered  five  million  bushels  per  annum  on 
an  average,  because  that  appellees  had  refused  to  receive 
grain  offered  and  thus  had  prevented  the  bringing  of  grain 
that  otherwise  would  have  come.  I  do  not  think  it  neces- 
sary that  appellees  should  allege  and  prove  that  they  were 
ready  to  receive  all  the  grain  that  might  have  been  brought 
to  the  elevators ;  to  enter  upon  the  field  of  what  possibly 
might  have  in  ten  years  last  past  been  done  in  the  way  of 
bringing  grain  to  these  elevators,  is  to  embark  upon  a  sea  of 
almost  limitless  speculation ;  it  is  enough  if  appellees  allege 
and  prove  a  readiness  and  willingness  to  receive  an  average 
of  five  million  bushels  per-  annum  and  all  grain  that  was 
brought. 

The  averment  of  readiness  in  Nos.  4,773  and  4,77.5  is  in 
the  third  count  alleged  as  follows : 

"  And  during  said  time  all  grain  tendered  for  storage  in 
said  elevators,  so  far  as  the  capacity  of  said  elevators  would 
at  the  time  of  any  such  tender  admit,  was  duly  received  and 
handled  therein,  and  all  vacant  storage  room  therein  was 
kept  ready  to  receive  grain  as  offered  for  storage."  ^an 
cumstat  that  more  than  an  average  of  five  million  bushels 
per  annum  was  tendered  and  refused. 

In  the  fourth  count  the  averment  of  readiness  is,  "  were 
ready  to  receive  in  said  elevators  all  grain  that  could  be  re- 
ceived therein,  being  an  average  of  five  million  bushels  or 
more  per  year.  *  *  «  And  althou;^h  all  grains  offered 
or  tendered  for  storage  were  received  therein  so  far  as  the 
capacity  of  said  elevators  would  at  the  time  of  any  such 
offer  or  tender  admit,  yet,"  etc. 

It  is  not  urged  that  this  is  to  be,  by  a  disregarding  of 
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unnecessary  matter,  taken  as  a  positive  averment  of  a  readi- 
ness to  receive  an  average  of  five  million  bushels  per  year; 
taking  the  entire  count,  as  well  as  the  course  of  pleading, 
together,  it  is  evident  that  it  was  not  so  intended  and  ought 
not  to  be  so  considered. 

Appellees  have  framed  these  counts  upon  their  contention 
that  the  fact  that  their  elevators  were  full  and  that  they 
were  not  ready  to  and  could  not  receive  an  average  of  five 
million  bushels  of  grain  per  annum,  would  under  the  contract 
of  the  parties,  be  immaterial. 

It  was  not  contemplated  by  the  parties  and  the  contract 
is  not  to  be  interpreted  to  mean  that  appellees  might  refuse 
to  receive  grain  because  their  elevators  were  full,  and  such 
refusal  being  known  to  shippers  of  grain,  as  in  the  ordinary 
course  of  affairs  it  would  have  been,  no  more  grain  having 
been  offered  because  to  do  so  would  be  useless,  can  recover 
on  account  of  the  fact  that  five  million  bushels  per  annum 
on  an  average  were  not  received.  The  use  of  the  word  "  re- 
C3ived  "  instead  of  tendered,  bv  itself  indicates  action  on  the 
part  of  appellees;  true,  they  could  not  receive  what  was  not 
offered;  nor  could  appellants  have  caused  to  be  received  at 
t'lese  elevators  what  those  controlling  them  would  not  take. 
Appellees  must  be  ready  to  receive,  and  if  they  voluntarily 
put  themselves  in  a  position  where  they  could  not  receive, 
they  can  not  claim  damages  because  of  a  failure  to  tender 
what,  if  tendered,  they  could  not  have  accepted. 

This  action  is  brought,  not  to  recover  for  service  actually 
performed,  but  for  an  amount  agreed  to  be  paid  in  case  a 
certain  amount  of  business  -or  service  to  be  performed  was 
not  brought  to  appellee. 

It  is  in  principle  not  essentially  different  from  an  action 
to  recover  damages  for  a  failure  to  give  employment  under 
a  contract  of  hiring,  save  that  in  the  present  case,  the  dam- 
ages, amount  to  be  paid  in  case  of  such  failure,  was  stipu- 
lated in  the  contract  of  employment. 

It  is  therefore  necessary  that  the  plaintiff  should  allege 
and  prove  a  readiness  to  perform.    2  Chitty  PI.,  2U8, 

Vol.  L  Si 
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Murphy  t.  Halleran. 

1.  Release — Mtist  Be  Under  Seal. — ^An  unsealed  release  is  no  bar  to 
a  claim  for  damages. 

Memorandnin.— Assumpsit.  In  the  Circuit  Court  of  Cook  County; 
the  Hon.  Richard  W.  Clifford,  Judge,  presiding.  Common  counts: 
plea  of  release;  trial  by  court;  judgment  for  plaintiff;  appeal  by  defend- 
ant. Heard  in  this  court  at  the  March  term,  18d8,  and  affirmed.  Opin- 
ion aied  March  29,  1898. 

The  opinion  states  the  case. 

Appellant's  Brief,  Vocke  &  IIealt,  Attorneys. 

A  receipt  in  full  given  with  full  knowledge  of  all  the 
circumstances,  and  in  the  absence  of  fraud,  is  conclusive.  3 
Stark  Ev.,  1276;  3  Phill.  Ev.,  4th  Am.  Ed.,  653;  Benson  v. 
Bennett,  1  Campb.  394;  Emrie  v.  Gilbert,  1  Wright,  764; 
Holbrooke  v.  Blodget,  5  Vt.  520;  Sessions  v.  Gilbert,  Brart, 
28,  75;  Giddings  v.  Munson,  4  Vt.  308;  Patterson  v.  Acker- 
son,  Edw.,  427. 

Appellee's  Brief,  C.  W.  Greenfield,  Attorney. 

An  instrument  which  is  not  under  seal,  does  not  operate 
as  a  release  or  a  discharge,  unless  based  upon  a  sufficient 
consideration,  either  expressed  in  the  release  or  shown  to 
have  been  paid  at  the  time  it  was  executed.  Benjamin  v. 
McConneli,  4  Gill.  536;  Kingsley  v.  Kingsley,  20  111.  203; 
Capital  City  Mutual  Fire  Insurance  Co.  v.  Detwiler,  23  111. 
App.  656;  Wharton  on  Contracts,  Section  1032;  Bender  v. 
Sampson,  11  Mass.  42;  Dambrum  v.  Schulting,  75  N.  Y.  58. 

Opinion  of  the  Cofrt,  Waterman,  J. 

Appellee  brought  suit  against  appellant  to  recover  dam- 
ages claimed  to  have  been  sustained  under  a  contract  be- 
tween  them  made.  To  this  appellant  filed  a  plea  that  on 
the  27th  day  of  January,  1890,  appellee  by  his  deed  released 
to  the  plaintiff  the  said  several  premises,  etc. 
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Replication  was  filed  and  upon  the  trial  appellant  pro- 
duced the  following : 

"  January  16th,  1890. 

For  value  received    I  hereby  discharge  T.  D.  Murphy 

from  the  payment  of  any  and  all  claims  which  I  now  have 

or  may  have  against  him  under  agreement  between  myself, 

my  partner,  and  said  T.  D.  Murphy,  for  construction  of 

sewers  on  Lincoln  avenue,  St.  Elmo  street  and  Cornelia 

street,  assessment  Ko.  723,  and  I  hereby  acknowledge  to 

have  received  from  said  T.  D.  Murphy  payment  in  full  under 

said  agreement. 

James  Hallbran." 

This  instrument,  not  being  under  seal,  was  not  a  deed  of 
release.  The  court  properly  found  the  issue  for  the  plaintiff. 
The  plaintiff's  damages  were,  undisputably,  $932,  This 
amount  had  been  sustained  prior  to  the  giving  of  the  "  re- 
lease," and  the  amount  paid,  $300,  being  entirely  insufficient 
to  discharge  the  plaintiff's  claim,  an  unsealed  release  was  no 
bar.  Chitty's  Plead.,  Ed.  of  1844,  p.  364;  Benjamin  v.  Mc- 
Connell,  4  Gil,  536;  Curtiss  v.  Martin,  20  IlL  557;  Kingsley 
V.  Kingsley,  20  111.  203,  208;  Hayes  v.  Mass.  Life  Ins.  Co,, 
125  111.  626',  Martin  v.  White,  40  111.  App.  281;  Capital  City 
Ins.  Co.  V,  Detwiler,  23  111.  App.  656,  659. 

It  is  urged  that  when  the  debtor  is  poor  and  in  failing 
circumstances,  a  payment  of  a  part  may  be  a  satisfaction,  if 
so  agreed,  of  the  whole. 

It  is  sufficient  to  say  that  in  the  present  case  appellant  did 
not  show  that  he  was  poor  or  in  failing  circumstances  when 
he  took  this  release,  but  merely  that  he  told  appellee  some- 
thing to  that  effect. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Windett  v.  Hnrphy. 


1.    Practice— -4//er  the  Term  is  Over,— When  a  suit  is  dismissed  the 
trial  court  has  no  authority  to  reiiidtate  it  after  the  term  is  over. 

Hemorandam. — ^Appeal  from  justioe's  court.    In  the  Circuit  Court  of 
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Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding.  Appeal  from 
an  order  disniisBing  the  suit.  Heard  in  this  court  at  the  March  term, 
1893.  and  affirmed.    Opinion  filed  July  6.  1893. 

The  opinion  states  the  case. 

Arthur  W.  Windktt,  appellant,  pro  se. 

Wm.  J.  Ammen,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  P.  J. 

The  appellee  here  had  appealed  to  the  Circuit  Conrt  from 
a  judgment  recovered  against  him  by  the  appellant  here, 
before  a  justice  of  the  peace. 

On  the  9th  day  of  June,  1892,  which  was  during  the  May 
term  of  the  Circuit  Court,  that  court — rightly  or  wrong, 
makes  no  difference  on  this  appeal — dismissed  the  suit.  On 
the  28th  day  of  June,  1892,  being  then  in  the  June  term, 
as  the  terms  begin  on  the  third  Monday  of  each  month,  the 
appellant  moved  the  court  to  set  aside  the  order  dismissing 
the  suit.  Many  other  steps  thereafter  become  immaterial 
in  the  view  we  take  of  the  case. 

The  only  relief  that  will  do  the  appellant  any  good  is  to 
set  aside  the  dismissal  of  his  suit  and  reinstate  his  case. 
Nothing  is  shown  on  the,  record  of  the  May  term  from 
which  it  can  be  urged  that  the  dismissal  was  erroneous.  It 
is  only  by  what  appears  by  affidavit,  made  after  that  term 
had  passed,  as  to  what  took  place  in  court  when  the  suit 
was  dismissed,  that  any  error  can  be  alleged,  and  the  power 
of  the  court  over  the  case  had  ended  with  the  end  of  the 
May  term.  Cook  v.  Wood,  24  111.  295,  and  Smith  v.  Wilson, 
26  111.  186,  have  been  constantly  followed  in  later  cases. 

The  court  below  had  no  authority  to  reinstate  the  case 
after  the  May  term  was  over,  and  whether  the  steps  by 
which  it  ultimately  reached  the  only  result  to  which  its 
authority  extended,  were  regular  or  not,  need  not  be  con- 
sidered.    Affirmed. 
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Scheubert  y.  Honel  et  al. 

1.  Creditor's  Bill — WTien  it  lies.  —In  order  to  obtain  a  footing  for 
a  creditor's  bill  in  a  court  of  equity,  it  must  appear  that  the  creditor  has 
exhausted  his  legal  remedies  by  obtaining  judgment,  suing  out  execu- 
tion, having  the  sheriff  make  proper  efforts  to  collect  the  judgment  by    I  ag  ^^i 
that  means,  and  such  efforts  proving  unavailing,  by  having  him  return     |  63  sis, 
the  execution  unsdtisffed.  &o  50? 

2.  Creditor's  Bill. — Legal  Prerequisites. — ^A  creditor  who  seeks  by  i  ^-      " 
his  bill  to  reach  an  equitable  estate  of  his  debjtor,  which  cannot  be  |i06    s  9-^' 
reached  by  law,  must  first  recover  judgment  at  law,  and  have  execution 
returned  unsatisfied,  to  give  jurisdiction  to  equity. 

3.  Creditor's  Bill. — Exhausting  the  Remedy  at  Law. — ^There  is  no 
method  of  ascertaining  that  the  creditor's  legal  remedy  has  been  ex- 
hausted except  by  a  return  of  an  execution  nulla  bona.  Such  a  return 
becomes  a  matter  of  record,  and  shows  prima  fade^  that  the  creditor  has 
exhausted  his  legal  remedy,  and  an  opportimity  for  the  interposition  of 
a  coiu-t  of  chancery  thereupon  arises. 

4.  Creditor's  Bill. — Sheriff's  Duty  on  Execution. — When  an  execu- 
tion has  been  issued,  the  sheriff  has  ninety  days  from  its  date  in  which 
to  find  property  to  levy  upon,  and  generally  it  is  his  duty  to  hold  the 
writ  during  all  that  time;  but  he  may  take  the  responsibility  of  making 
an  earlier  return  to  it  of  nulla  bona,  especially  after  he  has  made  a  per- 
sonal demand  upon  the  defendant  to  turn  out  property,  which  he  has 
refused  to  do. 

5.  Creditor's  Bill.— T/ie  Return  of  the  Sheriff  Must  Be  upon  His 
Own  Responsibility. — The  law  requires  no  more  as  a  precedent  to  juris- 
diction in  chancery  than  a  return  by  the  sheriff  of  an  execution  nulla 
bona^  but  the  return  must  be  made  upon  the  responsibility  of  the  sheriff; 
it  must  be  the  act  of  the  sheriff  on  his  own  responsibility,  and  not  by 
direction  of  the  plaintiff  in  the  writ. 

6.  Execution— ^irfyeci  to  the  Creditor's  Control.^An  execution  is 
tlie  process  of  the  judgment  creditor,  and  is  subject  to  his  control,  and 
the  sheriff  is  subject  to  his  instructions  in  regard  to  it. 

Iftemorandiim . — Creditor's  bill.  In  the  Superior  Court  of  Cook  County ; 
the  Hon.  William  Q.  Ewino,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1893,  and  affirmed.    Opinion  filed  May  24,  1893. 

The  «>piiiioii  states  the  case. 

J.  A.  Peterson,  attorney  for  appellant. 

Cross  &  Jindeich,  attorneys  for  appellees. 
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Opinion  op  the  Court,  Shepard,  J. 

A  judgment  by  confession  under  a  warrant  of  attorney, 
was  entered  in  favor  of  appellant  against  the  appellees,  and 
on  the  same  day  execution  was  issued  thereon,  which  execu- 
tion was  on  the  same  day  returned  by  the  sheriff,  by  direc- 
tion of  plaintiff's  (appellant's)  attorney. 

The  direction  and  the  return  appear  on  the  back  of  the 
execution,  and  are  as  follows : 

"  The  sheriff  will  return  this  writ,  no  property  found  and 
no  part  satisfied,  forthwith. 

Dated  February  21, 1887. 

J  A3.  E.  Cross, 

Attorney  for  Plaintiff. 

This  execution  returned,  no  property  found  and  no  part 
satisfied,  this  21st  day  of  February,  1887. 

Canute  R.  Matson,  Sheriff, 

By  C.  W.  Peters,  Deputy." 

No  other  execution  appears  ever  to  have  been  issued  on 
the  judgment. 

Afterward  appellant  filed  his  creditor's  bill,  based  upoa 
said  judgment,  and  return  of  execution. 

The  court  heard  the  whole  cause,  and  dismissed  the  bill 
for  want  of  equity,  and  it  is  from  that  decree  this  appeal  is 
prosecuted. 

It  is  unnecessary  for  us  to  look  at  the  merits  of  the  cause 
as  disclosed  on  the  hearing  below. 

The  bill  was  properly  dismissed,  on  the  ground  that  there 
had  been  no  exhausting  of  the  appellant's  remedy  at  law,  by 
the  issuance  of  an  execution  and  a  proper  return  thereof  by 
the  sheriff. 

In  order  to  obtain  a  footing  for  a  creditor's  bill  in  a  court 
of  equity,  it  must  appear  that  the  creditor  has  "  exhausted 
his  legal  remedies  by  obtaining  judgment,  suing  out  execu- 
tion, having  the  sheriff  make  proper  efforts  to  collect  the 
judgment  by  that  means,  and,  such  efforts  proving  unavail- 
ing, by  having  him  return  the  execution  unsatisfied."  Rus- 
sell V.  Chicago  Trust  and  Savings  Bank,  139  111.  538. 

It  is  further  said  in  the  case  cited,  that  under  the  provis- 
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ions  of  the  section  of  the  chancery  act  in  relation  to  cred- 
itor's bills,  "  It  has  been  the  uniform  doctrine  of  this  court 
that  a  creditor  who  seeks  by  his  bill  to  reach  equitable  estate 
of  his  debtor  which  can  not  be  reached  at  law,  must  first 
recover  judgment  at  law,  and  have  execution  returned  unsat- 
isfied, to  give  jurisdiction  to  equity,"  and  the  numerous 
decisions  of  the  Supreme  Court  of  this  State  upon  that  point 
are  cited  in  support  of  the  statement. 

The  right  to  resort  to  the  extraordinary  remedy  of  a 
creditor's  bill  rests  upon  the  precedent  fact  that  the  cred- 
itor's legal  remedy  has  been  exhausted. 

Under  the  decisions  of  this  State  there  is  no  method  of 
ascertaining  that  fact  except  by  a  return  of  an  execution 
nuUa  hona.  Such  a  return  becomes  a  matter  of  record,  and 
shows,  prima  facie^  that  the  creditor  has  exhausted  his  legal 
remedy,  and  an  opportunity  for  the  interposition  of  a  court 
of  chancery  thereupon  arises. 

When  an  execution  has  been  issued  the  sheriff  has  ninety 
days  from  its  date  in  which  to  find  property  to  levy  upon, 
and,  generally,  it  is  his  duty  to  hold  the  writ  during  all  that 
time;  *'  but  he  may  take  the  responsibility  of  making  an 
earlier  return  to  it  of  nulla  ho7ia^  especially  after  he  has 
made  a  personal  demand  upon  the  defendant  to  turn  out 
property,  and  he  has  refused  so  to  do." 

The  law  requires  no  more  as  a  precedent  to  jurisdiction 
in  chancery  than  a  return  by  the  sheriff  of  an  execution 
nidla  hona,  but  the  return  must  be  made  upon  the  responsi- 
bility of  the  sheriff,  that  is  to  say,  the  return  must  be  the 
act  of  the  sheriff,  on  his  own  responsibility,  and  not  by 
direction  of  the  plaintiff  in  the  writ,  unless  after  demand. 
Bowen  v.  Parkhurst,  24  111.  257;  First  Nat  Bank  v.  Gage, 
79  111.  207;  Russell  v.  Chicago  T.  and  S,  Bank,  139  111.  538. 

It  must  appear  that  the  execution  has  been  returned  by 
the  sheriff  "  unsatisfied  by  reason  of  his  inability  to  find 
property  whereon  to  levy."     Durand  v.  Gray,  129  111.  9. 

Although  an  execution  is  the  process  of  the  judgment 
creditor, -and  is  subject  to  his  control,  and  the  sheriff  is  sub- 
ject to  his  instructions  in  regard  to  the  writ  (Reddick  v. 
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Cloud's  Administrdtors,  2  Gil.  670;  Wickliff  v.  Eobinson, 
18  111.  145;  Newkirk  v.  Chapron,  17  111.  344;  Morgan  v.  The 
People,  59  111.  58),  yet  he  is  not  at  liberty  to  so  control  it  as 
to  confer  upon  himself  a  new  remedy  against  the  judgment 
debtor  by  a  proceeding  in  chancery,  without  first  complying 
with  the  statute  which  is  declaratory  of  previous  law,  and 
gives  that  remedy  after  his  legal  remedy  has  been  exhausted 
by  "  having  the  sheriflf  make  proper  efforts  to  collect  the 
judgment  by  that  means"  (execution),  as  said  in  Eussell  v. 
C.  T.  and  S.  Bank,  supra. 

In  the  case  at  bar  it  plainly  appears  from  the  indorse- 
ment of  the  direction  of  plaintiffs  attorney  to  the  sheriff, 
and  the  return  of  the  latter,  that  the  return  to  the  execu- 
tion was  in  substance  the  act  of  the  plaintiff's  attorney,  and 
that  in  making  the  return  the  sheriflf  exercised  no  volition 
or  responsibility  whatever. 

The  direction  and  the  return  must  be  read  together,  and 
so  read  it  is  as  if  the  sheriff  had  returned  that  the  plaintiffs 
attorney  huA  instructed  him  not  to  make  a  personal  demand 
upon  the  defendant,  and  not  to  levy  upon  any  property  of 
the  defendant,  and  not  to  do  any  act  whereby  the  execu- 
tion might  be  paid  or  collected,  and  he,  therefore,  returned 
the  execution  no  property  found  and  no  part  satisfied. 

To  sanction  such  a  return  as  being  a  proper  basis  for  a 
creditor's  bill  would  render  the  most  solvent  individuals  and 
corporations  within  the  State,  who  might  in  an  honest  con- 
troversy have  judgment  recovered  against  them,  subject  to 
the  humiliation  and  sometimes  serious  loss  and  inconven- 
ience of  having  a  creditor's  bijl  maintained  against  them, 
wherever  a  malevolent  adversary  should  so  elect. 

Such  is  not  the  spirit  and  intent  of  the  law.  The  return 
to  the  execution  was  not  such  a  return  as  must  be  made  to 
give  jurisdiction  to  a  court  of  chancery,  and  the  bill  was 
properly  dismissed  by  the  Superior  Court. 

The  decree  will  therefore  be  affirmed. 
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Henkleman  et  al.  y.  Peterson  et  a1. 

BO  "001 

1.  Bonds — Not  Under  Secfl. — ^An  injunction  bond  not  under  seal  is  not      15l!-i^^ 
binding  in  law. 

2,  Sureties — The  Extent  of  Their  Obligation, — ^The  extent  of  the  obliga- 
tion of  a  stirety  is  to  be  determined  by  the  agreement  he  actually  signs, 
and  it  can  not  be  varied,  changed  or  enlarged  by  any  decree  of  court. 

8.  Sureties— £(^iYy  in  Favor  of  Reformation,  etc. — No  equities 
arise  in  favor  of  a  party  seeking  a  reformation  of  a  bond  not  binding  at 
law,  against  a  mere  surety,  who  has  received  no  consideration  for  the 
agreement  it  is  alleged  he  intended  to  make,  but  did  not.  The  surety 
may  stand  upon  the  terms  of  the  bond  he  lias  executed,  and  if  it  does  not  . 
bind  him,  upon  what  equitable  principle  can  it  be  said  his  agreement 
shall  be  enforced  so  that  it  shall  be  made  to  bear  the  burden  that  would 
otherwise  fall  on  the  party  seeking  relief  ? 

4.  Injunction   Bonds — Defecthx    Reforviation. — It  is  universally 
recognized  that  the  instrument  signed  by  a  surety  will  not  be  reformed  . 
except  upon  evidence  of  mistake  that  leaves  no  doubt. 

5.  Injunction  Bond — Not  Under  Seal— Remedy.— It  seems  that  an 
action  of  assumpsit  may  be  maintained  upon  an  injunction  bond  not 
under  seal,  as  a  contract  of  indemnity  against  the  sureties,  based  upon 
what  they  did  and  what  was  in  consequence  thereof  done. 

Memorandnm. — In  chancery.  In  the  Superior  Court  of  Cook  County; 
the  Hon.  Phiup  Stein,  Judge,  presiding.  Bill  to  reform  an  injunction 
bond;  dismissed  for  want  of  equity;  appeal  by  complainants.  Heard 
in  this  court  at  the  March  term,  1898,  and  afiirmed.  Opinion  filed  April 
19, 1898. 

The  opinion  states  the  case. 

Tenney,  Church  &  Coffeen,  attorneys  for  appellants. 

Appellees'  Brief,  James  A.  Peterson,  Attorney. 

A  bill  will  not  lie  to  reform  a  bond  given  in  a  judicial  pro- 
ceeding. The  remedy  is  at  law  in  cause  wherein  bond  was 
given.  Craft  v.  Dickens,  78  111.  131;  Arter  v.  Democrat, 
72  111.  434;  Keegan  v.  O'Callaghan,  35  111.  App.  142. 

The  mistake  must  be  mutual.  No  mistakes  corrected 
which  affect  sureties  on  a  bond.  Trustees  of  Schools  v.  Otis, 
85  111.  179;  Arter  v.  Democrat,  72  111.  434. 

If  complainants  seeking  relief  are  guilty  of  negligence  iu 
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the  matter  sought  to  be  corrected,  the  bill  must  be  dismissed, 
1  Story  Eq.  Juris.  146;  Penny  v.  Martin,  4  Johns.  Ch.  566. 
Any  agreement  or  act  by  the  obligee  which  delays  or  sus- 
pends the  right  to  coerce  payment  to  the  prejudice  of  the 
surety,  will  discharge  his  liability.  Warner  v.  Helm,  6  HI. 
(1  Gil.)  320. 

Opinion  of  the  Court,  Waterman,  J. 
Appellants  filed  in  the  Superior  Coiirt  their  bill  setting 
up,  among  other  things,  that  in  the  Circuit  Court,  in  a  chan- 
cery cause  therein  pending  wherein  an  interlocutory  injunc- 
tion had  been  granted,  a  bond  theretofore  given  for  the  pro- 
tection of  the  parties  affected  by  the  injunction  having  been 
found  to  be  insufficient,  it  was  ordered  that  a  new  bond  in 
the  penal  sum  of  $5,000  be  filed,  to  be  approved  by  the 
clerk  of  the  court.     That  thereupon  said  appellee,  Peterson, 
in  consideration  thereof  and  of    the  continuance  of  the 
injunction,  undertook  to  execute  for  himself  and  to  procure 
for  himself  a  proper  and  sufficient  bond,  in  accordance  with 
the  order  of  court;  and  said  Peterson,  on  or  before  January 
13, 1801,  in  pursuance  of  such  order  and  undertaking,  and 
for  the  purpose  of  complying  therewith,  executed  for  him- 
self as  principal,  and  procured  to  be  executed  by  the  appel- 
lees Stanton  and  Keith,  as  sureties,  an  instrument  in  writing 
of  the  following  purport : 

"  Know  all  men  by  these  presents,  that  we,  John  L.  Peter- 
son, as  principal,  and  W.  A.  Stanton  and  Elbridge  G.  Keith, 
as  sureties,  are  held  and  firmly  bound  unto  Frederick  Henkle- 
man,  jointly  and  severally,  in  the  sum  of  five  thousand  dollars, 
to  be  paid  to  the  said  obligees  above  named,  jointly  and 
severally,  their  successors,  executors,  administrators  or 
assigns,  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  jointly  and  severally,  and  our  and  each  of 
our  respective  heirs,  executors  and  administrators,  firmly 
by  these  [)resents. 

Sealed  with  our  seals,  and  dated  this  eighth  day  of  Jan- 
uary, A.  D.  1891. 

Whereas,  the  above  bounden  John  L.  Peterson  has  filed 
his  bill  of  complaint  in  the  Circuit  Court  of  Cook  County 
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and  State  of  Illinois^  against  the  above  named  obligees 
impleaded  with  other  defendants  therein  named,  praying 
among  other  things  for  an  injunction  to  restrain  the  said 
James  H.  Gilbert,  as  sheriff  of  Cook  county,  from  paying  the 
proceeds  of  the  sale  of  the  property  of  the  Brabrook  Tailor- 
ing Company  in  satisfaction  of  certain  writs  fiet^facioB  on 
certain  judgments  against  said  company  in  said  bill  men- 
tioned, to  the  plaintiffs  therein  named. 

And,  whereas,  said  court  heretofore  allowed  an  injunction 
for  that  purpose,  according  to  the  prayer  of  said  bill,  upon 
the  said  John  L.  Petel^on  giving  a  bond  in  the  sum  of  $500, 
with  security  as  provided  by  law,  and  afterward  upon  its 
being  represented  to  the  court  by  counsel  for  certain  of  said 
defendants  that  the  bond  filed  herein  on  the  issuing  of  said 
injunction,  was  for  an  insufficient  amount  and  worthless  in 
form,  the  court,  in  consideration  of  the  continuance  of  said 
injunction  until  the  hearing  and  determination  of  a  motion 
to  dissolve  the  same,  and  until  the  further  order  of  the 
court,  required  the  said  complainant  to  file  a  new  bond  in 
the  penal  sum  of  five  thousand  dollars,  properly  conditioned 
for  the  due  protection  of  said  obligees;  now,  therefore,  the 
condition  of  the  above  obligation  is  such  that  if  the  above 
bounden  John  L.  Peterson,  his  executors  or  administrators, 
or  any  of  them,  shall  and  do  well  and  truly  pay,  or  cause  to 
be  paid  to  the  said  obligees  above  named,  their  successors, 
executors,  administrators  or  assigns,  jointly  and  severally, 
all  damages  which  have  heretofore  been  or  hereafter  may 
be  sustained  by  the  said  defendants  above  named,  or  any  of 
them,  by  reason  of  the  wrongful  issuing  of  such  injunction, 
and  also  all  such  costs  and  damages  as  shall  be  awarded 
against  the  said  complainant,  in  case  the  said  injunction 
shall  be  dissolved,  then  the  above  obligations  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

John  L.  Peterson, 
W.  A.  Stanton, 
Elbridge  G.  Ketth. 

Sealed  and  delivered  in  the  presence  of  Samuel  V.  A. 
White. 

Approved :    Henry  Best,  Clerk." 
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Which  said  instrument  in  writing  was  then  and  there 
intended  by  Peterson,  Keith  and  Stanton,  the  obligors 
therein  named,  to  be  a  good,  valid  and  sufScient  bond 
for  the  purposes  therein  expressed;  but  complainants 
allege,  that  although  said  instrument  in  writing  was  in  form 
of  a  bond  and  signed  by  Peterson,  Keith  and  Stanton,  and 
was  in  all  resjiects,  except  as  hereinafter  mentioned,  a  good 
and  sufficient  bond,  yet  Peterson,  Keith  and  Stanton,  in  ex- 
ecuting the  same,  inadvertently,  and  by  mistake  and  over- 
sight on  their  part,  omitted  to  affix  to  their  signatures  any 
seal,  or  scrawl  by  way  of  seal,  and  thereafter  and  on  January 
13,  1S91,  said  Peterson,  in  further  pursuance  of  said  order 
and  undertaking,  presented  the  instrument  to  the  clerk  for 
his  approval,  and  to  be  filed,  when  approved,  as  a  valid  and 
sufficient  bond  under  said  order,  and  that  when  the  instru- 
ment was  presented  to  the  clerk,  whose  duty  it  was  to  ex- 
amine it,  and  ascertain  if  it  was  in  due  form  and  properly 
executed,  he  inadvertently,  and  by  mistake  and  oversight, 
failed  to  notice  the  absence  of  seal,  and  thereupon  approved 
and  filed  it  as  good  and  sufficient  bond  given  in  compliance 
with  the  order. 

Afterward,  on  January  15,  1891,  Henkleman,  Jackson  & 
Co.  and  Roe  appealed  from  the  order  of  court  granting  said 
injunction,  to  the  Appellate  Court,  and  that  court,  on  May 
5,  1891,  rendered  judgment  reversing  the  order  appealed 
from,  whereby  the  injunction  became  dissolved. 

That  in  consequence  of  the  injunction,  the  sheriff  retained 
in  his  hands  the  proceeds  of  sale  from  January  1,  1891, 
until  June  30,  1891,  during  all  of  which  time  the  complain- 
ants were  deprived  of  the  use  of  $12,484.92,  to  their  dam- 
age of  $375.  '  And  complainants  were  also  put  to  great  ex- 
pense for  employment  of  counsel  and  other  matters  in  the 
Circuit  Court  and  in  the  Appellate  Court,  in  endeavoring  to 
procure  and  in  procuring  the  dissolution  of  said  injunction, 
to  wit,  in  the  sum  of  $1,050,  which  the  principal  defend- 
ants, by  virtue  of  the  obligation  created  and  intended  to 
be  created  by  the  instrument  in  writing  before  referred  to, 
are  in  equity  bound  to  pay  complainants  as  their  damages 
sustained  by  reason  of  the  injunction. 
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That  complainants  have  demanded  of  the  principal 
defendants  that  they  pay  their  damages,  but  that  said  de- 
fendants not  only  refuse  to  pay  the  same,  or  any  part  there- 
of, but  now  wrongfully  claim  that  in  consequence  of  their 
omission  to  affix  to  their  signatures  to  said  instrument  in 
writing  any  seals,  or  scrawls  by  way  of  seals,  the  said  in- 
strument is  wholly  invalid,  and  creates  no  obligation  on 
their  part  to  respond  to  these  complainants  in  any  way 
whatever  for  their  damages,  which  claim  and  pretense  com- 
plainants insist  is  wrongful  and  fraudulent  and  contrary  to 
equity;  but  that  nevertheless,  the  omission  of  the  seals  or 
scrawls,  and  the  claims  and  pretenses  which  the  defendants 
now  put  forward  touching  the  same,  constitute  obstacles  to 
the  obtaining,  by  these  complainants,  of  full  and  adequate 
relief  against  the  principal  defendants  in  a  court  of  law, 
and  render  it  necessary  to  complainants  to  resort  to  a  court 
of  equity. 

Complainants  pray  answer  without  oath,  and  a  decree 
that  the  instrument  in  writing  was  and  is  the  deed  of  the 
said  principal  defendants,  and  each  of  them,  and  that  it  was 
and  is  a*  good,  valid  and  sufficient  bond  for  the  purposes,  and 
according  to  the  true  intent  and  meaning  thereof,  as  therein 
recited,  and  that  it  created  and  constitutes  a  valid  obliga- 
tion on  the  part  of  the  principal  defendants,  and  each  of 
them,  to  pay  to  these  complainants  their  damages  by  reason 
of  said  injunction,  and  if  nec3ssary,  that  said  defendants 
affix  their  seals  to  their  signatures,  or  that  some  suitable  per- 
son be  directed  by  the  court  to  do  so,  and  that  complainants' 
damages,  by  reason  of  said  injunction,  may  be  ascertained 
by  the  court,  and  the  principal  defendants  decreed  to  pay  the 
same,  with  such  other  an^i  further  relief  as  the  case  mav 
require. 

Stanton  and  Keith  in  their  answer  to  said  bill  deny  that 
they  made  any  mistake  in  executing  said  instrument. 

Upon  the  hearing,  the  court  dismissed  the  bill  for  want 
of  equity,  and  the  complainants  therein  prosecute  this 
appeal. 

The  cases  in  which  courts  of  equity,  having  found  that  the 
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intention  of  the  makers  of  deeds,  mortgages,  bonds  of  a 
principal,  only,  was  to  make  sealed  and  perfect  instru- 
ments, have  treated  such  instruments  as  sealed  and  given  re- 
lief thereon,  are  numerous.  Michel  v.  Tinsley,  69  Mo.  442; 
Town  of  Colchester  V.  Culver,  29  Vt.  Ill:  Probate  Court  v. 
May,  52  Vt.  182;  Bernhard  Township  v.  Stebbins,  109  U.  S.  341; 
Wadsworth  v.  Wendell,  5  Johns.  Ch.  224;  Conover's  Admr. 
V.  Brown's  Exrs.  (N.  J.),  23  Atl.  Rep.  507-511;  Town  of  Rut- 
land V.  Paige,  24  Vt.  181;  Allen  v.  Elder,  76  Ga.  674. 

In  some  cases  it  has  been  held  that  the  instrument  itself 
being  one  that  required  a  seal  to  make  it  effective  and  con- 
taining the  recital  "  signed  and  sealed,"  afforded  sufficient 
evidence  of  intention  to  affix  a  seal.  Town  of  Colchester  v. 
Culver,  8npra;  Probate  Court  v.  May,  supra. 

There  are  also  many  cases  in  which  relief  has,  against  a 
surety,  been  afforded  in  equity  where  there  was  no  remedy 
at  law.     Brandt  on  Suretyship  and  Guaranty,  Sec.  141. 

The  principle  followed  in  these  cases  seems  to  be  that 
equity  affords  relief  on  the  ground  of  mistake;  but  where  it 
is  sought  to  reform  an  instrument  against  a  surety  on  the 
ground  of  mistake,  evidence  of  the  necessary  facts  must  be  so 
clear  as  to  leave  no  doubt. 

In  Town  of  Montville  v.  Houghton,  7  Conn.  543,  Town 
of  Colchester  v.  Culver,  52  Vt.  Ill,  and  Town  of  Rutland 
V.  Paige,  24  Vt.  181,  relief  was  had  in  equity  against  sure- 
ties who  had  neglected  to  seal  the  bonds  by  them  signed. 

Our  own  Supreme  Court,  in  The  Trustees  of  Schools  v. 
Otis,  85  111.  179,  said :  "  Whether  a  court  of  chancery  will 
assume  jurisdiction  to  reform  an  official  or  other  bond 
against  sureties,  is  a  question  upon  which  the  authorities 
are  not  harmonious.  The  point  has  never  been  directly 
decided  by  this  court,  but  on  first  impression  we  are  inclined 
to  adopt  the  doctrine  of  those  cases  that  declare  the  extent 
of  the  obligation  of  a  surety  is  to  be  determined  by  the 
agreement  he  actually  signs,  and  that  it  can  not  be  varied, 
changed  or  enlarged  by  any  decree,  as  founded  upon  the 
better  reasoning,  and  more   fully  sustained  by  authority. 

One  reason  that  lies  at  the  foundation  of  this  series  of 
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cases  is,  that  no  iequities  arise  in  favor  of  a  party  seeking  a 
reformation  of  a  bond  not  binding  at  law,  against  a  mere 
surety,  who  has  received  no  consideration  for  the  agree- 
ment it  alleged  he  intended  to  make,  but  did  not.  The 
surety  may  stand  upon  the  terms  of  the  bond  he  has  exe- 
cuted, and  if  that  does  not  bind  him,  upon  what  equitable 
principle  can  it  be  said  his  agreement  shall  be  reformed,  so 
that  it  shall  be  made  to  bear  the  burden  that  would  other- 
wise fall  on  the  party  seeking  relief." 

The  court  did  not  base  its  disposition  of  that  case  entirely 
upon  the  principle  above  set  forth,  yet  as  the  latest  an- 
nouncement of  the  court  upon  this  subject,  we  deem  it 
authoritative.     See  also  Craft  v.  Dickens,  78  111.  131. 

It  is  universally  recognized  that  the  instrument  signed  by 
a  surety  will  not  be  reformed  except  upon  evidence  of  mis- 
take that  leaves  no  doubt. 

We  can  not  say  that  such  is  the  effect  of  the  evidence  in 
this  case.  The  sureties  deny  that  they  made  any  mistake. 
Where  a  party  has  executed  an  instrument  for  the  coavey- 
ance  of  land,  to  the  validity  of  which  a  seal  is  required,  the 
p]*esumption  that  he  meant  to  make  an  instrument  that 
would  convey,  is  irresistible,  and  where  in  addition  the 
document  contains  the  recital,  "  In  witness  whereof  I  have 
set  my  hand  and  seal,"  or  "  signed  and  sealed  by  the  parties 
aforesaid,"  the  inference  that  the  omission  of  a  seal  was  a 
mere  mistake,  is  such  as  to  leave  no  doubt. 

In  the  present  case  the  sureties  doubtless  intended  to  en- 
ter into  a  contract  of  indemnity  in  the  sum  of  $5,000,  and 
they  doubtless  would  have  sealed  the  contract  if  they  had 
been  asked  so  to  do;  but  they  were  not  asked.  They  were 
not  lawyers,  and  it  probably  did  not  occur  to  them  that 
seals  were  necessary.  If  asked  to  sign  a  bond  in  the  penal 
sum  of  $6,000,  they  would  doubtless  have  done  so,  but  we 
could  not  for  that  reason  change  the  penalty  to  that  amount. 
As  we  have  said,  we  think  that  they  failed  to  put  seals  op- 
posite their  names  simply  because  they  were  not  asked  so  to 
do;  they  intended  to  become  sureties  as  described  in  the 
instrument;  they  signed  it,  and  they  believed  it  to  be  a 
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valid  contract  of  indemnity.  That,  beyond  doubt,  they 
meant  that  it  should  be  a  contract  the  consideration  of 
which  could  not  be  inquired  into,  there  is  not  sufficient  evi- 
dence for  finding.  The  probability  is,  that  this  was  a  mat- 
ter about  which  they  did  not  think. 

It  has  not  been  made  to  appear  to  us  that  the  contract  of 
indemnity  is  invalid;  that  an  action  of  assumpsit  can  not  be 
maintained  against  these  sureties,  based  upon  what  they 
did,  and  what  was  in  consequence  thereof  done.  We  do  not 
think,  as  is  said  in  Town  of  Montville  v.  Houghton,  svjyra^ 
that  although  an  action  at  law  may  be  maintained,  appel- 
lants are  entitled  to  a  bond,  the  consideration  of  which  can 
not  be  inquired  into. 

Actions  at  law  upon  contracts  of  indemnity  from  which 
the  seals  had  by  mistake  been  omitted,  have  been  main- 
tained; see  Kelly  v.  McCormick,  28  N.  Y.  318;  Board  of 
Commissioners  v.  Tower  et  al.,  28  Minn.  45;  and  see  also 
JShaw  et  al.  v.  Tobias,  3  N.  Y.  188,  and  Wolsey  et  al.  v. 
Neeley,  146  111.  App.  387. 

In  the  case  of  Foumier  v.  Faggott,  8  Scam.  347,  an  action 
at  law  upon  an  appeal  bond,  sufficient  in  form  and  substance 
as  a  bond,  but  which  did  not  conform  to  the  statute,  to  the 
defense  set  up  that  the  bond  did  not  conform  to  the  statute, 
the  court  said:  "There  can  be  no  doubt  but  that  the  ob- 
jection would  have  been  sustained  if  made  in  the  court 
below,  when  the  party  would  have  been  allowed  to  amend 
the  bond  or  file  a  new  one.  The  objection,  however,  comes 
from  the  obligor  himself,  and  at  a  time  the  plaintiff  below 
can  not  compel  him  to  amend  by  giving  a  new  one.  *  * 
*  Reason  and  justice  forbid  to  the  obligator  such  an  ad- 
vantage of  his  own  act  to  the  prejudice  of  the  other  party, 
after  having  enjoyed  the  full  benefit  of  the  object  of  the 
contmct." 

The  decree  of  the  Superior  Court  dismissing  the  bill  for 
want  of  equity  is  affirmed. 
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City  of  Chicago  v.  Eliza  A.  Todd. 

1.  Questions  of  Fact — Conflicting  Evidence. — ^A  verdict  rendered 
upon  conflicting  evidence  will  not  for  that  reason  alone  be  set  aside. 

2.  Attorneys — Use  of  Obatrepei^ous  Language  Ground  for  New 
Trial. — The  fact  that  an  attorney  used  obstreperous  language  on  the 
trial  of  a  cause,  the  import  of  which  was  that  his  client  was  poor,  a  mat- 
ter which  the  evidence  during  the  trial  had  made  probable,  is  not  a 
sufficient  ground  for  disturbing  a  verdict. 

Xemorandam. — Case.  Appeal  from  the  Superior  Court  of  Cook 
Coimty.  Heard  in  this  court  at  the  October  term,  1893,  and  affirmed. 
Opinion  filed  January  25,  1898. 

Statement  of  the  Case. 

The  language  referred  to  as  being  improper,  was  the  fol- 
lowing : 

Mr.  Brandt :  I  want  to  call  your  attention  to  another 
thing.  While  I  take  some  exceptions  here,  as  is  proper, 
your  honor  is  perfectly  aware  that  they  are  utterly  valueless 
to  us.  I  ask  the  court  here  to  enforce  the  ordinary  rules  of 
evidence  in  this  case,  because  this  case  is  not  appealable  as 
far  as  we  are  concerned,  and  this  is  a  court  of  last  resort — 

Mr.  Bottum :  I  object  to  that  statement.  It  is  an  out^ 
rage  to  state  that. 

Mr.  Brandt :    This  is  a  court  of  last  resort  for  her. 

Mr.  Bottum :    I  want  to  take  an  exception  ta  that. 

The  Court :  You  have  no  risfht  to  make  an  objection  to 
the  competency  of  the  question,  and  then  tell  this  court  in 
the  presence  of  the  jury  that  this  is  a  poor  woman,  and  she 
can  not  take  an  appeal.    That  is  not  proper. 

Mr.  Bottum :  1  desire  to  take  an  exception  to  the  remarks 
of  counsel  that  this  woman  is  too  poor  to  take  an  appeal. 

The  Court :     Iler  rights  will  be  preserved  by  me. 

Mr.  Bottum :  I  desire  to  make  an  exception  to  that 
remark  of  counsel  now. 

The  Court :  The  court  will  instruct  the  jury  that  they 
will  pay  no  attention  to  the  remarks  of  counsel. 

Vol.  L  S9 
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Mr.  Brandt :  I  just  want  to  make  this  remark.  I  under- 
stand it  to  be  not  only  my  privilege,  but  my  duty  to  state 
the  reasons  when  I  make  an  objection  in  the  record,  and  if 
I  don't  I  can't  avail  mvself  of  it. 

The  Court :  You  have  no  right  to  make  an  objection  to 
the  competency  of  the  question,  and  then  tell  this  court  in 
the  presence  of  this  jury  that  this  is  a  poor  woman  and  can 
not  take  an  appeaL     That  is  not  proper. 

Jacob  J.  Kern  and  E.  8.  Bottum,  attorneys  for  appellant. 

Appellee's  Brief,   Lemuel  M.   Ackley  and  Georoe  W. 

Brandt,  Atforneys. 

"  The  testimony  in  the  case  is  conflicting,  and  called  into 
requisition  the  judgment  of  the  jury  to  reconcile  it — to  weigh 
it;  and  it  was  their  province  to  decide  according  as  it  pre- 
ponderated. In  such  cases  courts  rarely  disturb  a  verdict — 
never,  unless  they  shall  have  decided  so  manifestly  against 
the  weight  of  the  evidence  as  to  compel  the  inference,  either 
that  they  did  not  understand  the  case,  or  were  so  influenced 
by  partiality  or  prejudice  or  passion  as  to  be  incapable  of 
doing  justice."  Declerq  v.  Mungin,  46  111.  112;  Pa.  Co.  v. 
Versten,  41  111.  App.  345;  Frizell  v.  Cole,  42  111.  362;  Chicago 
E.  W.  Co.  V.  Dunleavy,  27  111.  App.  438;  City  of  Chicago 
V.  Leseth,  43  111.  App.  480. 

The  alleged  improper  remarks  of  counsel  were  at  once  with- 
drawn from  consideration  of  the  jury,  by  the  court,  as  soon 
as  they  were  made.  If  they  were  improper,  as  to  which 
point  see  Pa.  Co.  v.  Keane,  41  111.  App.  317,  they  did  no 
harm,  and  defendant  evidently  thought  so  or  he  would  have 
asked  the  court  for  an  instruction  in  writing,  expressly  tell- 
ing the  jury  again  to  disregard  the  remark  in  question. 
Having  failed  to  ask  such  an  instruction,  he  can  not  complain 
in  that  regard  now.  Moreover  the  remark  in  question — 
"  This  is  a  court  of  last  resort  for  her  " — was  not  specifically 
referred  to  in  the  motion  for  a  new  trial  nor  in  the  assign- 
ment of  errors. 
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Opinion  of  the  Court,  Ga.by,  P.  J. 

The  appellee  sued  the  city  of  Chicago  for  injuries  which 
she  alleged  she  had  sustained  by  reason  of  a  defective  side- 
walk.   She  recovered  and  the  city  appealed. 

Th^re  is  no  question  of  law  in  the  case.  A  verdict  was 
rendered  upon  conflicting  evidence.  During  the  trial  some 
rather  obstreperous  language  was  used  by  attorney  of  the 
appellee,  the  import  of  which,  so  far  as  could  be  harmful, 
was  that  the  appellee  was  poor,  which  the  evidence  during 
the  trial  had  already  made  probable. 

If  by  reprimand  or  ridicule  the  bar  could  be  cured  of  bad 
habits,  I  would  endeavor  to  supply  my  share  of  the  medi- 
cine, ^^but  wisdom  cries  out  in  the  streets,  and  no  man 
regards  it." 

There  is  really  nothing  to  review,  and  the  judgment  is 
affirmed. 


Newell  v.  The  Grant  Locomotive  Works,  Wm,  K.  Acker- 
man  and  James  H.  Wilson,  Assignees. 

1 .  Assignment —  What  ts  Not  — An  agreement  to  pay  out  of  a  particu- 
lar fund  IB  not  an  assignment  of  such  fmid  or  of  any  part  thereof.  To 
constitute  such  assignment  the  assignor  must  not  retain  control  over  the 
fund,  and  the  transaction  must  be  such  that  the  fund  holder  may  safely 
pay  the  assignee. 

2.  Sales— J^fncf ton  upon  the  Use  of  Property  SolcL — ^All  kinds  of 
property  susceptible  of  sale  and  conveyance  may  be  devoted  or  restricted 
to  such  lawful  use  as  the  donor  or  grantor  may  see  fit. 

8.  Sales — Construction  of  Restrictive  Conditions, — In  considering 
the  restrictions  put  upon  the  use  of  property,  the  circumstances  under 
which  the  contract  or  conveyance  was  made,  may  be  considered  with  a 
view  of  ascertaining  the  significance  of  the  words  employed  in  the  agree- 
ment and  the  acts  done  thereunder;  and  if  it  appears  that  the  real  object 
of  the  grantor  in  restricting  the  use  which  should  be  made  of  the  prop- 
erty whose  possession  he  parted  with,  was  to  secure  payment  therefor, 
then,  that  object  attained,  the  restrictions  imposed  may  be  held  to  have 
come  to  an  end. 

4.  Sales— T^/ien  the  Title  Does  Not  Pn«j.— Where  the  buyer  is  by  the 
contract  bound  to  do  anything  as  a  condition,  either  precedent  or  con- 
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current,  an  which  the  passing  of  the  property  depends,  the  property  will 
not  pass  until  the  condition  is  fulfilled,  even  though  the  goods  may  have 
been  actually  delivered  into  the  possession  of  tlie  buyer. 

5.  Sales — When  the  Title  Does  Not  Pass — Ulustratum, — ^A  dealer  in 
railroad  supplies  sold  to  a  manufacturer  of  locomotives  a  quantity  of 
wheels  to  be  used  in  the  construction  of  engines  and  tenders  for  a  railroad 
company.  The  wheels  were  delivered  to  the  manufacturer  and  piled  up 
in  its  yard.  Before  they  were  all  used  the  manufacturer  became  in- 
solvent and  made  an  assignment.  The  manufacturer  liaving  ceased  to 
construct  engines  for  tlie  company,  it  was  held  tliat  the  dealer  was  en- 
titled to  have  the  wheels  not  used  delivered  back  to  him  by  the  assignee. 

6.  Assignment  for  the  Benefit  of  Creditors—  H'hat  Title  Pusses  by 
the  Assignment. — Under  a  voluntary  assignment  for  the  benefit  of  cred- 
itors the  assignees  take  merely  the  title  and  right  of  their  assignor. 

Memorandnm. — Assignment  for  the  benefit  of  creditors.  Appeal  from 
the  County  Court  of  Cook  County;  the  Hon.  George  W.  Brown,  Judge, 
presiding.  Heard  in  this  court  at  tlie  October  term,  1893.  Reversed  and 
remanded  with  directions.    Opinion  filed  December  21,  1893. 

Statement  of  the  Case. 

At  the  hearing  of  this  case  in  the  County  Conrt  it  ap- 
peared that  on  February  2,  1893,  the  petitioner,  by  H.  C. 
Ayer,  its  agent,  and  The  Grant  Locomotive  Works,  made  a 
contract  evidenced  by  the  following  memorandum : 

"  Chicago,  February  2, 1893. 
Messrs.  Page,  Newell  &  Co.,  130  Milk  St.,  Boston,  Mass. 

Dear  Sirs  :  Enclosed  please  find  order  for  four  hundred 
and  sixty  (460)  wheels  for  the  Grant  Locomotive  Works,  to 
be  used  in  the  construction  of  engines  and  tenders  for  the 
C,  B.  &  Q.  R.  R.  Co.  They  want  the  30''  and  33"  wheels 
first  and  as  soon  as  possible,  and  fifty  each  of  the  37". 

You  can  ship  all  these  wheels  as  fast  as  they  are  made, 
provided  you  will  take  your  pay  as  follows : 

The  Grant  people  commence  their  deliveries  to  the  C,  B. 
&  Q.  R.  R.  in  May,  at  the  rate  of  three  engines  per  week, 
and  their  deliveries  extend  from  May,  each  month,  into 
August,  and  they  get  their  pay  from  the  railroad  as  they 
deliver,  and  will  pay  you  out  of  the  proceeds  in  the  same  way. 
In  other  words,  when  the  road  pays  them  they  will,  out  of  the 
proceeds,  pay  you,  and  on  this  condition  you  can  ship  all  the 
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wheels  at  once,  but  hurry  forward  the  30"  and  33"  wheels 
as  speedily  as  possible. 
I  also  enclose  you  "  blue  prints." 

Yours  truly, 

H.  C.  Aykr. 
This  is  the  understanding  between  Mr.  Ayer  and  myself. 

W.  H.  Fenner,  Jr.,  Sales  Agent. 
Pres.  Grant  Locomotive  Works." 

The  Grant  Locomotive  Works  had  secured  a  contract  from 
the  Chicago,  Burlington  and  Quincy  Railroad  Company  to. 
construct  and  furnish  the  latter  company  with  fifty-five 
locomotives,  and  according  to  that  contract,  these  engines 
were  to  be  provided  with  "Brunswick"  wheels;  twenty-five 
of  these  engines  required  four  wheels  each  and  thirty  en- 
gines-required twelve  wheel^each,  under  the  contract  afore- 
said; or  a  total  of  460  wheels  in  all. 

Subsequent  to  this  the  appellant  delivered  the  460  wheels 
to  the  Grant  Locomotive  Works  at  one  time,  and  the  same 
were  placed  upon  its  premises. 

Some  time  after  the  delivery  of  the  wheels,  Mr.  Ayer 
came  to  the  president  of  the  Grant  Locomotive  Works,  and 
wanted  a  settlement  for  the  full  460  wheels.  He  brought 
an  account  with  him,  showing  the  amount  due.  Mr.  Ayer 
at  this  time  presented  a  statement  for  the  entire  amount  due 
and  wanted  a  settlement  for  the  460  wheels. 

The  president  of  the  Grant  Locomotive  Works  told  him 
that  he  did  not  intend  to  give  him  the  money;  and  then  Ayer 
wanted  to  know  if  he  could  get  some  paper  that  he  could 
negotiate.  When  the  president  told  Ayer  that  he  could  not 
pay  him  any  money,  then  Ayer  said  he  wanted  paper. 

In  the  yard  of  the  insolvent  company  the  wheels  were 
kept  separate  by  themselves,  though  no  instructions  were 
given  to  that  effect;  they  were  laid  in  a  pile  by  themselves, 
because  they  were  a  different  kind  of  wheel  from  any  other 
that  the  locomotive  works  had. 

The  value  of  the  460  wheels  was  $24,980. 

The  Grant  Locomotive  Works  having,  afterward,  become 
insolvent,  its  assignees  were  by  the  order  of  the  County 
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Court,  with  the  acquiescence  of  the  C,  K  &  Q.  Ry.  Co., 
permitted  to  abandon  the  said  contract  for  the  manufacture 
of  locomotives  to  which  the  said  wheels  purchased  of  appel- 
lant were  to  be  attached.  Prior  to  its  insolvency  the  Grant 
Locomotive  Works  had  manufactured  three  locomotives  for 
the  C,  B.  &  Q.  Ky.  Ca,  and  had  attached  tAvelve  of  these 
wheels  thereto,  and  had  received  on  account  of  the  same 
jMiyment,  so  that  for  such  twelve  wheels  there  was  due  from 
the  Grant  Locomotive  Works  to  appellant  over  $600. 

Appellant,  therefore,  asked  that  the  assignees  of  the  Grant 
Locomotive  Works  he  ordered  to  pay  him  the  price  of  the 
said  twelve  wheels  received  by  it  as  aforesaid,  and  be  directed 
to  surrender  to  him  the  remaining  wheels  which  are  yet  in 
its  yard  at  Chicago. 

The  County  Court  refused  to  grant  the  petition  of  appel- 
lant and  from  its  order  denying  the  relief  sought,  he  prose- 
cutes this  appeaL 

Appellant^s  Brief,  Robert  Rae,  Attorney. 

In  the  case  at  bar,  there  is  no  pretense  that  the  property 
was  sold  or  incumbered,  nor  were  there  any  judicial  liens 
upon  it,  by  attachments  levied  on  it.  The  question  arises 
simply  between  the  petitioner  and  the  assignees  or  receivers, 
who  stand  in  the  shoes  of  the  assignor.  Willis  v.  Hender- 
son, 4  Scam.  13;  Jenkins  v,  Pearoe,  98  111.  6i6;  Eames  v. 
Mayo,  6  Brad.  334;  Rhawn  v.  Pearce,  110  111.  350. 

Whether  the  transaction  is  one  of  conditional  sale  or  one 
of  credit,  must  be  determined  by  the  intention  of  the 
parties,  interpreted  by  what  they  said  at  the  time  of  con- 
summating the  transaction,  and  by  the  surrounding  cir- 
cumstances. Gould  v.  Warne,  27  111.  App.  651;  Gilbert 
v.  McGinness,  114  111.  30;  Fleury  v.  Tufts,  25  111.  App.  101; 
Calahan  v.  Myers,  89  111.  5G6;  Straus  v.  Minzesheimer,  78  111. 
492;  Hunt  et  al.  v.  Eldridge,  5  111.  App.  529. 

In  cases  of  attempted  sales,  by  conditional  purchasers,  the 
vendor,  if  not  paid  according  to  the  terms  of  the  contract, 
may  bring  trover  or  replevin  against  the  vendee.  Such 
conditional  sales  are  valid  between   the  parties,  and  the 
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vendor  may  retake  the  property  from  his  vendee,  on  non- 
i)erformance  of  the  condition,  not  only  in  cases  in  refer- 
ence to  the  non-payment  of  the  money,  but  where  any  con- 
dition precedent  is  to  be  performed  as  to  the  purchase  of  the 
property  itself;  then,  until  the  act  be  done  or  left  undone 
which  is  to  fix  the  liability  as  to  the  purchaser,  the  property 
remains  in  the  vendor.  Rourke  v.  BuUens,  8  Gray  (Mass.) 
549;  Marble  v.  Moore,  102  Mass.  443;  Cushman  v.  Holyoke, 
34  Me.  289;  Brandt  v.  Bowlby,  Bar.  &  Adol.  932;  Barrow  v. 
Coles,  3  Campb.  92;  Swan  v.  Sheppard,  1  Mood.  &  Eob. 
223;  Angier  V.  Taunton  Paper  Co.,  1  Gray  (Mass.)  621;  Col- 
cord  v.  McDonald,  128  Mass.  470;  Brown  v.  Haynes,  52  Me. 
578;  Singer  Machine  Co.  v.  Treadway,  4  Brad.  57;  Latham 
V.  Sumner,  89  111.  233. 

Appellees'  Brief,  Gardner  &  McFadon,  Attorneys. 

Appellees  contended  that  the  letter  of  February  2,  1893, 
did  not  constitute  an  assignment  to  or  give  appellant  any 
lien  on  the  moneys  which  the  Grant  Locomotive  Works 
were  to  receive  from  the  Chicago,  Burlington  and  Quincy 
Kailroad  Company,  under  the  contract  to  furnish  locomo- 
tives between  the  latter  company  and  the  Grant  Locomotive 
Works.  Christmas  v.  Russell,  14  Wall.  69;  Christmas  v. 
Griswold,  8  Ohio  St.  558;  Rogers  v.  Hosack,  18  Wend.  319; 
Ford  V.  Garner,  15  Ind.  295;  Pearce  v.  Roberts,  27  Mo.  179; 
Iloyt  V.  Stone,  3  Barb.  262;  Tremont  Nail  Co.  16  Nat.  Bky. 
Reg.  448. 

The  sale  by  appellant  of  the  460  wheels,  in  question,  to 
the  Grant  Locomotive  works,  was  a  sale  on  credit.  Anstedt 
V.  Sutter,  30  IlL  164. 

And  it  was  not  a  conditional  one  at  all.  Benj.  on  Sales, 
Sees.  318,  319,  320,  and  note  d  to  last  section. 

Opinion  of  the  Court,  Waterman,  J. 

We  do  not  regard  the  order  of  February  2,  1893,  and  the 
acceptance  thereof,  as  constituting  an  equitable  assignment 
of  the  money  which  was  to  be  received  by  the  Grant  Loco- 
motive Works  from  the  C,  B.  &  Q.  R.  R.  Co.    The  agree- 
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ment  thus  made  gave  appellant  no  control  over  such  money; 
the  manifest  intention  of  the  parties  was  that  the  Grant 
Locomotive  Works  should  collect  from  the  railroad  com- 
pany, and  out  of  what  it  received,  pay  to  appellant  what  was 
due  to  him.  The  Railroad  Company  could  not,  with  safety, 
have  paid  to  apj^ellant  the  amount  owing  to  him  by  the 
Grant  Locomotive  Works,  nor  would  it  have  had  any  right, 
for  the  security  of  ap])ellant,  to  have  withheld  payment. 

An  agreement  to  pay  out  of  a  particular  fund  is  not  an 
assignment  of  such  fund  or  of  any  portion  thereof.  To 
constitute  such  assignment  the  assignor  must  not  retain  con- 
trol over  the  fund,  and  the  transaction  must  be  such  that 
the  fund  holder  may  safely  pay  the  assignee.  Bromwell  v. 
Turner,  37  111.  App^  501;  Christmas  v.  Russell,  14  Wall.  84; 
Hall  V.  Jackson,  20  Pick.  194;  Rogers  v.  Hosack,  18  Wend. 
316;  Ford  v.  Garner,  15  Ind.  301;  Pearce  v.  Roberts,  27  Mo. 

179. 

In  respect  to  the  more  than  400  wheels  yet  on  hand,  it 
appears  that  they  were  sold  by  appellant  for  a  particular  use, 
viz.,  "  to  be  used  in  the  construction  of  engines  and  tend- 
ers for  the  C,  B.  &  Q.  R.  R.  Co."  Such  use  being  no  longer 
contemplated,  can  the  purchaser  apply  them  to  one  not  con- 
templated or  agreed  to  when  the  contract  of  purchase  was 
made? 

In  other  words,  was  the  agreement  of  sale  an  absolute 
one,  without  conditions  or  reservations  by  the  vendor  of  any 
right,  or  is  he  entitled  to  insist  that  if  the  property  is  not 
devoted  to  the  use  for  which  he  was  informed  it  was  in- 
tended, and  for  which,  as  he  says,  he  alone  consented  to 
part  with  possession,  it  shall,  not  having  been  in  any  part 
paid  for  be  returned  to  him  i 

By  the  terms  of  sale  nothing  was  due  to  appellant  until 
the  purchaser  had  delivered  these  wheels,  attached  to  en- 
gines, to  the  C,  B.  &  Q.  Ry.  Co.,  and  had  received  payment 
from  it,  and  if  the  plain,  literal  terms  of  this  agreement  are 
to  be  carried  out,  nothing  can  become  due  to  appellant  until 
something  is  paid  by  the  C,  B.  &  Q.  Ry.  Co.  to  the  Grant 
Locomotive  Works  for  these  wheels. 
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So  far  as  being  able  to  prove  a  claim  against  the  estate  of 
the  Grant  Locomotive  Works  for  the  price  of  these  wheels, 
the  appellant  is,  by  the  literal  terms  of  the  contract,  in  the 
position  that  by  the  agreement  of  sale  the  condition  upon 
which  alone  anything  was  to  become  due  to  him,  has  never 
happened;  no  sum  of  money  for  the  unused  wheels  is,  there- 
fore, due  to  him.  It  is  no  answer  to  this  statement  to  say 
that  the  assignees  of  the  Grant  Locomotive  Works  are  will- 
ing that  appellant  have  allowed  a  claim  for  the  price  of 
these  wheels,  and  be  paid  his  jpro  rata  dividend  thereon;  we 
are  considering,  not  what  may  be  conceded  as  a  favor,  but 
what  is  demandable  as  a  right,  and  whether  the  Grant 
Locomotive  Works  can,  at  its  option,  vary  the  agreement 
it  made. 

As  appellant  could  not  demand  payment  until  the  wheels 
were  attached  to  engines  or  tenders  and  delivered  to  the 
0.,  B.  &  Q.  Ky.  Co.,  it  is  manifest  that  he  did  not,  by  deliv- 
ering the  wheels  at  the  yard  of  the  Grant  Locomotive 
Works,  part  with  all  interest  in  and  title  to  them.  He  still 
retained  a  certain  control  over  them,  a  right  to  have  them 
applied  to  the  only  purpose  which  would  enable  him  to  de- 
mand payment.  Thus  it  follows  that  the  Grant  Locomotive 
Works  did  not  acquire  an  absolute  title  to  this  property;  it 
was  not  free  to  do  with  it  as  it  saw  fit;  to  break  these 
wheels  up  and  use  them  as  old  metal:  or  to  sell  them  to 
irresponsible  parties;  nor  could  it  abandon  its  contract  with 
the  C.,  B.  &  Q.  Ry.  Co.,  and  then  hold  the  wheels  for  sale 
to  some  other  party;  nor  could  it  change  the  contract  it  had 
Avith  that  company  and  make  the  time  of  payment,  not  as 
represented  in  the  agreement,  as  the  wheels  were  delivered, 
but  in  two,  three  or  five  years  after  delivery,  and  thus  put 
off  the  time  at  which  it  was  to  pay  appellant. 

In  all  these  respects  the  transaction  between  appellant 
and  the  Grant  Locomotive  Works  differed  from  an  absolute 
and  unconditional  sale  in  which  the  title  passes  upon  deliv- 
ery. The  sale  actually  made  was  for  a  particular  purpose; 
compensation  was  to  come  to  appellant  only  by  carrying 
out  of  that  purpose,  and  the  Grant  Locomotive  Works  un- 
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dertook  to  use  reasonable  diligence  in  bringing  about  the 
hapi)ening  of  that  upon  which  the  compensation  of  appel- 
lant dej)ended;  in  other  words,  it  took  these  goods  charged 
with  a  duty  in  resi)ect  to  them,  and  it  held  them  in  trust  for 
the  contemplated  end,  having  power  in  accordance  with  its 
agreement  with  appellant  to  transfer  to  the  C,  B.  &  Q.  Ry. 
Co.  a  complete  title. 

Appellant  may  have  had  in  view  other  considerations 
than  merely  providing  for  security,  in  seeing  to  it  that  the 
transfer  by  the  Grant  Locomotive  Works  was  to  a  great 
and  wealthy  corporation,  known  to  pay  promptly;  he  may 
have  thought  it  valuable  to  him  that  wheels  of  his  manu- 
facture should  be  used  on  so  important  a  road.  It  is  imma- 
terial what  his  motives  were;  the  fact  remains  that  he 
bargained  for  a  sj^ecific  use,  and  made  his  compensation 
dependent  not  only  upon  such  use,  but  upon  payment  by 
the  C.J  B.  &  Q.  Ry.,Co.  to  the  Grant  Locomotive  Works. 
It  follows  that  the  Grant  Locomotive  Works,  having  failed 
to  fulfill  the  conditions  upon  which  it  was  intrusted  with 
this  property,  it  is  no  longer  entitled  to  hold  it,  and  it  should, 
upon  his  demand,  be  returned  to  the  party  from  Avhom  it 
was  obtained. 

We  do  not,  by  what  is  here  said,  mean  to  indicate  that  if 
the  agreed  price  for  these  wheels  had  been  paid,  the  pur- 
chaser would  not  then  have  acquired  an  absolute  title  to  and 
been  free  to  dispose  of  them  as  it  saw  fit.  All  kinds  of 
property  susceptible  of  sale  and  conveyance  may  be  devoted 
or  restricted  to  such  lawful  use  as  the  donor  or  grantor  may 
see  fit.  Hill  on  Trustees,  41  and  44;  Perry  on  Trusts,  Sec. 
86,  note  1,  and  Sec.  75. 

In  considering  the  restrictions  put  upon  the  use  of  prop- 
erty, the  circumstances  under  which  the  contract  or  convey- 
ance was  made  may  be  considered  with  a  view  to  ascer- 
taining the  true  significance  of  the  words  employed  in  the 
agreement  and  the  acts  done  thereunder;  and  if  it  appears 
that  the  real  object  of  the  grantor,  in  restricting  the  use 
which  should  be  made  of  the  property  whose  possession  he 
parted   with,  was   to  secure  payment  therefor,  then,  that 
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object  attained,  the  restrictions  imposed  may  be  held  to 
have  come  to  an  end. 

In  the  present  case,  the  Grant  Locomotive  Works  in 
obtaining  this  property,  represented  that  it  had  a  contract 
under  which  these  wheels  would  be  disposed  of  to  an  im- 
portant and  wealthy  railway  corporation;  that  it  desired  to 
obtain  them  for  such  purpose,  and  appellant  thereupon 
agreed  to  wait  for  his  pay  until  the  wheels  had  been  under 
such  contract  delivered  to  and  paid  for  by  such  railway 
company. 

Appellant  would  seem  to  have  agreed  to  the  peculiar 
terms  of  this  sale  because  he  thought  that  thereby  security 
for  payment  was  aflforded  to  him. 

By  the  terms  of  the  agreement  appellant  was  not  to  com- 
pletely part  with  his  title  to  these  wheels  until,  from  time  to 
time  attached  to  an  engine  or  tender,  they  were  delivered  to 
the  C,  B.  &  Q.  Ry.  Co. 

One  of  the  rules  respecting  the  passing  of  title  to  per- 
sonal property,  upon  the  sale  thereof,  is  stated  in  Benjamin 
on  Sales,  Sec.  320,  as  follows : 

"  Where  the  buyer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or  concurrent,  on 
which  the  passing  of  the  property  depends,  the  property 
will  not  pass  until  the  condition  be  fulfilled,  even  though 
the  goods  may  have  been  actually  delivered  into  the  pos- 
session of  the  buyer." 

In  Bandenhall  v,  Hore,  7  Blatch.  548,  it  appeared  that 
one  of  the  express  conditions  of  a  contract,  for  the  sale  of 
a  quantity  of  wool,  was  that  the  defendant  should  pay  for 
the  wool  by  his  own  draft  on  G.  P.  &  B.  W.  Fay,  accepted 
by  the  latter,  and  payable  in  four  months.  The  plaintiff  for- 
warded the  wool  to  the  defendants  on  the  conditions  above 
set  forth;  the  defendants  failing  to  send  such  draft,  the 
plaintiff  replevied  the  wool. 

The  court  held  that  the  sale  was  conditional,  and  that  the 
defendant  not  having  complied  with  the  condition,  no  title 
passed,  and  that  the  plaintiff  was  entitled  to  reclaim  the 
wool. 
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To  the  same  efifect  is  the  case  of  Whitwell  v.  Vincent,  4 
Pick.  449,  the  condition  upon  which  the  goods  were  sold 
and  delivered,  being,  in  that  case,  that  the  purchaser  would 
give  his  note,  payable  in  four  months,  with  a  satisfactory 
indorser.  Reed  v.  Upton,  10  Pick.  522;  Barrett  v.  Pitch- 
ard,  2  Pick.  512;  Ward  v.  Shaw,  7.  Wend.  404;  Bunnell  v. 
Marvin,  44  Vt.  277;  Fishback  v.  Van  Duzen  &;  Co.,  33  Miss. 
Ill;  Levin  v.  Smith,  1  Denio,  571;  Fuller  v.  Bean,  34  N.  H. 
301;  Ilaggerty  v.  Palmer,  6  Johns.  Ch.  437;  Russell  v. 
Minor,  22  Wend.  659,  are  illustrations  of  the  same  principle. 

In  Ward  v.  Shaw,  supra^  the  vendee  was  to  take  certain 
oxen,  purchased,  slaughter  them,  weigh  the  quarters  and 
pay  at  the  rate  of  $7.50  per  hundred.  Possession  of  the 
cattle  having  been  delivered  to  the  vendee,  they  were  levied 
upon  as  his  property,  w^hereupon  the  vendor  brought  an 
action  of  trover  against  the  sheriflP.  The  action  was  sustained, 
and  the  court  said :  "  Should,  therefore,  the  vendee  refuse 
to  slaughter  the  oxen  according  to  contract,  and  put  them  to 
work  on  a  farm,  the  vendor  may  retake  them.  Should  he 
refuse  to  pay  after  weighing  the  qujirters,  the  owner  may 
take  possession  of  his  slaughtered  cattle,  for  the  property  has 
not  passed,  under  such  a  contract,  until  payment  is  made  or 
waived." 

Ko  question  as  to  the  effect  of  the  chattel  mortgage  law 
of  this  State,  or  of  the  rights  of  honajide  purchasers  from  or 
creditors  of  the  Grant  Locomotive  Works,  arises  in  this 
case.  The  assignees  take  merely  the  title  and  right  of  their 
principal. 

We  do  not  regard  the  attempt  by  Mr.  Ayer,  the  agent  of 
appellant,  to  obtain  payment  for  these  wheels  or  the  note 
of  the  Grant  Locomotive  Works  as  affecting  the  obligations 
of  that  company,  or  a  surrender  by  appellant  of  his  control 
over  the  unused  wheels. 

We  are  of  the  opinion  that  the  intention  of  the  parties  to 
this  contract  of  sale  was  not  that  an  absolute  title  to  this 
property  should  pass  upon  its  delivery  into  the  J^ard  of  the 
Grant  Locomotive  Works,  but  that  the  sale  was  one  for  a 
certain  puqiose  and  use,  and  that  the  Grant  Locomotive 
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Works  took  these  wheels  charged  with  the  duty  to,  in  a  rea- 
sonable time,  in  accordance  with  its  contract  with  the  C,  B. 
&  Q.  Ey.  Co.,  attach  them  to  engines  or  tenders,  and  so  deliver 
them  to  that  railway  company,  payment  being  due  from  the 
Locomotive  Works  when,  as  per  its  agreement,  it  received 
its  pay  from  the  Railway  Company;  and  that  the  Grant 
Locomotive  Works  having  abandoned  its  intention  to  use 
these  wheels  as  it.  undertook  to  do,  appellant  is  entitled  to 
recover  them  from  its  assignees. 

The  order  of  the  County  Court  disallowing  appellant's 
petition  for  an  order  directing  the  assignees  of  the  Grant 
Locomotive  Works  to  pay  to  him  the  price  of  the  wheels  de- 
livered to  the  C,  B.  &  Q.  Ry.  Co.,  for  which  the  locomotive 
company  had  received  payment,  is  affirmed,  and  its  order 
denying  the  petition  of  appellant  that  the  wheels,  remaining 
with  the  assignees  of  the  Grant  Locomotive  Works,  be  sur- 
rendered to  him,  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  the  County  Court  to  order  the  assignees 
of  the  Grant  Locomotive  Works  to  surrender  to  appellant, 
the  wheels  obtained  from  him,  now  in  the  custody  of  said 
assignees. 

Reversed  and  remanded  with  directions. 

Gary,  J. 

I  concur  in  the  result  reached  by  Mr.  Justice  Waterman, 
but  not  in  the  process  by  which  he  arrived  at  it.  The  letter 
from  Ayer  to  the  appellant  of  February  2,  1893,  does  not 
purport  to  be  an  agreement  between  the  parties,  but  a  nar- 
rative of  what  had  been  agreed  upon,  and  if  incomplete,  the 
real  agreement  may  be  shown.  1  Taylor,  Ev.,  Sec.  406;  2 
Ibid,,  Sec.  1134;  1  Greenl  Ev.,  Sec.  284  a. 

If  the  letter  were  the  only  evidence  of  the  agreement,  the 
result  would  be  that  the  purchaser  only  failed  to  perform  a 
promise  made  in  good  faith,  as  to  what  should  be  done  with 
the  wheels,  and  how  they  should  be  paid  for,  long  after  their 
delivery.  This  promise  is  not  a  condition  subsequent,  upon 
failure  to  perform  which  the  title  to  the  wheels  would  revest 
in  the  seller.    ^J  Am.  &  Eng,  Ency.  of  Law,  59. 
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But  the  testimony  of  both  Ayer  and  Fenner  is  in  effect 
that  for  convenience  and  economy  to  Newell,  the  Grant 
Works  were  willing  that  all  the  wheels  sl^ould  be  sent  at 
once,  stacked  on  the  premises  of  the  Works  for  New^ell, 
with  a  license  to  the  Grant  Works  to  take  from  the  piles 
wheels  as  might  be  needed  for  the  Burlington  engines. 

Under  this  arrangement  the  title  to  no  wheels  passed  to 
the  Grant  Works  until  taken  from  the  pile,  and  therefore  all 
that  remained  in  it  should  be  delivered  to  Kewell. 


Wylie  T.  Biekenson. 

1 .  SmETYSHTP— CoTWwieraf  ton  for  the  Contract.  — ^Where  a  pereon  let 
another  have  a  sum  of  money  and  promised  to  give  him  a  forbearance 
for  six  months,  provided  he  would  f^ive  his  note  therefor  with  security, 
and  he  did  so,  it  was  heldf  that  the  forbearance  was  a  good  consideration 
for  the  contract  of  surety. 

2.  Contract— Tb  Oiv^  a  Note — Breach  of—Damtiges. — Where  a  per- 
son obtains  a  sum  of  money  under  a  promise  to  give  his  note  for  the 
same,  and  fails  to  do  so,  he  is  liable  to  an  action  for  a  breach  of  the  con- 
tract to  give  the  note,  and  the  damages  will  be  the  amount  of  the  money 
and  interest. 

Memorandam. — Assumpsit  on  a  promissoTy  note.  Error  to  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifpord,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1893,  and  affirmed.  Opin- 
ion filed  November  27,  189S. 

The  opinion  states  the  case. 

n.  T.  &  L.  Helm,  attorneys  for  plaintiff  in  error. 

Brief  for  Defendant  ik  Error,  Albert  Varty,  Attorney. 

Where  a  promise  that  a  surety  or  guarantor  will  become 
liable  is  part  of  the  inducement  on  which  the  creditor  acts 
in  creating  the  original  debt,  that  is  a  sufficient  considera- 
tion to  support  the  contract  of  the  surety  or  guarantoi:  who 
subsequently  signs.  Brandt  on  Suretyship  and  (iuaranty, 
Sec.  15;  2  Randolph  on  Commercial  Paper,  Sec.  920j  page 
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597;  Ilintz  v.  Cahn,  29  111.  308;  Ives  v.  McHard,  2  111.  App. 
170;  Klein  v.  Currier,  14  111.  237;  Moir  v.  Bird,  11  Mass! 
430;  P^ul  V.  Stackhouse,  38  Penn.  302;  Stanley  v.  Miles,  30 
Miss.  434;  Williams  v.  Perkins,  21  Ark.  18. 

Where  a  guaranty  is  put  on  a  note  at  the  time  of  its  execu- 
tion, and  so  is  a  part  of  the  original  transaction,  no  new  con- 
sideration is  necessary  to  support  it;  all  that  is  necessar}'  in 
such  case  is  to  show  a  sufficient  consideration  passing  to  the 
maker  of  the  note.  2  Randolph  on  Commercial  Paper,  Sec, 
440;  Joslyn  v.  Collinson,  20  111.  01;  Klein  v.  Currier,  14  111. 
237;  Parkhurst  v.  Vail,  73  111.  343;  McHard  et  al.  v.  Ives,  5 
lU.  App.  400. 

Opinion  of  the  Court,  Gary,  J. 

This  was  a  suit  upon  a  promissory  note  in  which  the  de- 
fendant (plaintiff  in  error)  pleaded  no  consideration.  The 
evidence  is  such  that  the  finding  of  the  court,  trying  the 
cause  without  a  jury,  can  not  be  disturbed. 

One  Dodd  borrowed  the  money  for  which  the  note  was 
given,  from  Dickenson,  for  six  months  or  a  year,  as  Dodd 
miglit  prefer,  but  as  the  evidence  indicated  upon  condition 
that  Dodd  should  give  a  note  for  it  with  a  surety,  and 
Wylie's  name  was  mentioned  as  that  of  a  satisfactory 
surety. 

Some  few  days  after  the  loan  was  made,  Dickenson  urged 
Dodd  to  bring  a  note  signed  by  Wylie.  Dodd  went  to  Wy- 
lie, and  AVylie  wrote  the  note  sued  upon. 

Wylie,  as  a  witness  on  his  own  behalf,  testified,  "I  signe<l 
it,  as  I  wanted  Dodd  to  have  the  six  months  as  they  had 
agreed  upon." 

Kow,  although  Dodd  had  already  got  the  money,  yet  the 
credit  or  term  of  six  months  or  year,  was  dependent  upon 
security  being  given;  and  the  note  given  to  secure  to  him 
the  time  in  which  to  pay,  is  based  upon  the  good  considera- 
tion of  forbearance.    Brandt,  Sav.  &  Guar.,  Sec.  10. 

Heintz  v.  Cahn,  29  111.  308,  is  in  point  in  principle,  though 
in  that  case,  the  consideration  between  the  creditor  and  the 
debtor  was  goods,  and  the  form  of  the  contract  a  guaranty. 
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"Whether  Dickenson  could  at  once  have  maintained  an 
action  for  money  loaned  or  not,  he  might  have  sued  for  the 
breach  of  the  contract  to  give  the  note,  and  his  damages 
would  have  been  the  money  loaned,  with  interest.  1  Chitty 
on  Contracts,  615. 

What  the  plaintiff  in  error  calls  propositions  of  law, 
refused  by  the  court,  are  not  properly  named.  They  are 
recitals,  as  facts,  of  what  he  assumed  to  be  facts  proven,  and 
of  the  law  appliciible  to  such  facts. 

On  the  whole  case  it  is  quite  clear  that  the  judgment  is 
right,  and  it  is  affirmed. 


The  Peshtigo  Co.  t.  Great  Western  Telegraph  Co.,  nse 

of  F.  A.  Helmer^  Beceiyer. 

1.  Ultra  Vires— 5^ii6ampfton«  for  Telegraph  Stock  by  a  Lumber 
Company, — A  corporation  authorized  to  conduct  a  lumber  business  is 
legally  incapable  of  being  a  stockholder  in  a  telegraph  company. 

2.  Practice  in  Appellate  Court— Entry  of  Final  Judgment.  — ^Where 
a  case  is  tried  in  the  court  below  without  a  jur}%  judgment  may  be  entered 
upon  a  finding  of  the  facts  in  the  Appellate  Court. 

Memorandnm. — Action  on  a  subscription  for  stock.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Thomas  G.  Windes,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1893,  and  reversed. 
Opinion  filed  December  21,  1893. 

The  Statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

JuDD,  RiTcniE  &  EsHER,  for  appellant. 
Tho^las  J.  SurnEULAND,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  J. 

The  appellant  is  a  corporation,  under  a  Wisconsin  charter, 
to  conduct  a  lumber  business.  We  need  not  go  into  partic- 
ulars as  to  its  character  further  than  to  say  that  there  is  in 
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it  nothing  having  the  remotest  allusion  to  doing  a  telegraph 
business,  or  baying  or  subscribing  for  shares  in  a  telegraph 
company. 

Unless  vli/ra  vires  has  ceased  to  be  a  defense  under  any  and 
all  circumstances,  it  is  a  good  defense  here  for  the  Pesh- 
tigo  Company,  sued  upon  an  assessment  upon  shares  sub- 
scribed  for  by  it.  The  fact  that  the  court  made  the  assess- 
ment upon  all  stockholders  as  a  class,  does  not  charge  the 
appellant,  if  it  was  not  a  stockholder;  and  if  it  be  legally 
incapable  of  being  a  stockholder  by  subscription  for  shares, 
then  it  is  not  a  stockholder. 

See  the  argument  and  authorities  in  People  v.  Chicago 
Gas  Trust  Co.,  130  111.  268,  at  p.  283,  et  seq. 

The  case  having  been  tried  by  the  court  without  a  jury,  final 
judgment  will  be  entered  here  for  the  Peshtigo  Company 
upon  a  finding  of  the  facts.  The  judgment  of  the  Circuit 
Court  is  reversed. 


I  so    ftJh 

|l57»    90 

Condon  t.  Brockway  et  al.  |ii3    62i 

1.  Continuance— JnolwZtfjf  of  Attorney  to  Attend  Trial. — An  affi- 
davit by  the  attorney  in  a  suit  for  a  continuance  on  the  ground  that  he 
was  unable  to  try  the  cause  or  attend  upon  the  court  by  reason  of  sick- 
ness was  held  insufficient  because  it  did  not  appear  when  the  attorney 
would  be  able  to  try  the  cause  and  that  there  had  been  ample  time  to 
employ  another  attorney. 

Hemorandam — ^Forcible  detainer.  Appeal  from  the  Superior  Court 
of  Cook  County;  the  Hon.  Theodore  Brent  and,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1898,  and  affirmed.  Opinion 
filed  February  6,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Allan  0.  Stoby,  attorney  for  appellant. 

F.  H.  Trudk,  attorney  for  appellees. 
you  L# 
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Opinion  of  the  Court,  Waterman,  J. 

It  is  insisted  by  appellant  that  it  was  an  abuse  of  its  dis- 
cretion for  the  court  to  refuse  to  continue  the  trial  of  this 
cause. 

Appellant,  on  the  10th  of  June,  presented  to  the  trial  court 
the  affidavit  of  Allan  C.  Story,  setting  forth  that  he  had 
been,  some  two  months  previous,  retained  by  the  defendant, 
but  had  been  unable  to  consult  with  her  until  June  30th; 
that  he  was  taken  ill  on  July  3d  and  was  still  confined 
to  his  house  by  sickness,  and  unable  to  try  the  cause  or 
attend  upon  the  court;  that  he  has  been  unable  to  obtain 
certain  chancery  files,  and  without  an  examination  of  them 
he  could  not  properly  prepare  for  trial;  that  from  the 
examination  he  has  made  he  believes  that  the  defendant  has 
a  good  defense  upon  the  merits;  that  he  is  informed  that 
the  cause  occupied  three  hours  in  the  trial  before  the  justice, 
and  can  not  be  again  tried  in  one  hour. 

Appellant  also  presented  the  affidavit  of  Wm.  H.  Condon 
that  he  considered  the  services  of  Mr.  Story  at  the  trial 
indispensable  to  the  defendant,  and  also  her  own  affidavit 
setting  forth  her  retainer  of  Mr.  Story  as  her  sole  attorney 
and  her  reliance  upon  him  and  that  she  can  not  safely  pro- 
ceed to  trial  without  his  presence,  and  that  she  has  fully 
stated  her  case  to  him  and  he  has  informed  her  that  she  has 
a  valid  defense  upon  the  merits. 

We  do  not  think  that  under  this  showing  the  court  was 
bound  to  continue  the  case.  It  did  not  appear  when,  if  ever, 
the  eminent  counsel  employed  would  be  able  to  try  the 
cause;  there  had  been  ample  time  in  which  to  have  engaged 
another  attorney — indeed,  a  well  known  and  able  attorney 
appeared  and  moved  for  the  continuance. 

It  is  not  shown  that  there  was  in  ai)pellant*s  defense  any- 
thing so  complicated  or  intricate  as  to  require  long  and  dili- 
gent preparation  for  its  adequate  presentation. 

The  evidence  adduced  by  the  plaintiff  might  perhaps  have 
been  excluded  had  the  counsel  employed  to  ask  for  a  con- 
tinuance not  refused  to  take  part  in  the  trial ;  not  being 
objected  to,  it  was  properly  admitted,  and  was  sufficient  to 
warrant  the  instruction  to  find  a  verdict  for  the  plaintiff. 
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A  verdict  should  always  be  the  conclusion  of  the  law  from 
the  proven  facts. 

It  is  stated  in  the  abstract  that  the  court,  orally,  instructed 
the  jury  to  find  the  defendant  guilty. 

The  record  does  not  warrant  such  conclusion. 

The  record  is  merely: 

"  The  court  instructs  the  jury  to  find  the  defendant  guilty 
of  forcible  entry  and  detainer." 

This  is  not  an  attempt  to  give  the  language  of  an  instruc- 
tion, but  states  a  conclusion,  and  whether  the  instruction 
was  oral  or  written  does  not  appear. 

It  is  urged  that  the  cause  was  neither  properly  on  the 
short  cause  calendar  or  properly  called  for  trial.  Nothing 
appears  in  the  record  to  sustain  such  insistence. 

The  judgment  of  the  Superior  Court  is  affirmed. 


72    580 


Connelly  v.  Sullivan. 

1.  Appeals — Probate  of  Will, — A  party  was  api)ointed  executor  in  a  ]'60  «7 
will  duly  probated.  Afterward  another  wiU  of  a  later  date,  in  which  he  '66-667 
was  not  named,  was  discovered  and  admitted  to  probate.  It  was  held,  ^  SHI 
that  he  might  appeal  from  the  probate  of  the  last  will,  as  it  took  from 
him  the  office  of  executor  under  the  first  one. 

2.  Instructions — Improper  Use  of  the  Word  *^  Satisfy,""  etc, — ^When 
the  result  of  a  case  depends  upon  whether  the  jury  believe  the  witnesses 
for  one  party,  it  is  a  fatal  error  to  instruct  them  that  such  party  must 
satisfy  the  jury  by  a  preponderance  of  the  evidence,  etc.,  the  word  sat- 
isfy being  too  strong  a  word  to  apply  to  the  state  of  mind  upon  which 
the  jury  may  act. 

Memorandam. — Probate  of  wiU.  Appeal  from  the  Circuit  Court  of 
CoQk  County;  the  Hon.  Richard  S.  TuTfflLL,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1893.  Reversed  and  remanded.  Opin- 
ion filed  December  21, 1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Edward  O.  Towne,  Richard  T.  Towne,  and  Abram  E. 
Mauie,  attorneys  for  appellant. 
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W.  A.  Foster  and  W.  A.  Cunnea,  attorneys  for  appellee. 

Opinion  of  the  Court,  Gary,  J. 

On  the  16th  day  of  March,  1892,  Bridget  Connelly  made 
a  will,  about  which  there  is  no  dispute,  appointing  the  ap- 
pellee executor.  This  will  was  probated  the  following  De- 
cember, she  having  died  in  November. 

In  January,  1893,  another  supposed  will,  dated  July  22, 
1892,  was  admitted  to  probate,  in  which  the  appellee  was 
not  named.  From  this  last  probate  he  appealed  to  the  Circuit 
Court,  and  was  there  successful. 

The  first  question  in  the  case  is  whether  the  Circuit  Court 
ought  to  have  dismissed  the  appeal  from  the  Probate  Court, 
on  the  motion  of  the  then  appellee,  now  appellant. 

The  now  appellee  is  not  entitled  as  heir  or  distributee  to 
any  part  of  the  estate  of  Bridget  Connelly,  and  notliing  was 
devised  or  bequeathed  to  him  by  the  will  of  March.  It  re- 
quired him  to  sell  all  her  estate  and  distribute  the  proceeds, 
but  this  conferred  only  a  naked  power  without  interest.  4 
Kent,  320;  18  Am.  &  Eng.  Ency.  of  Law,  890.  It  would 
seem  very  doubtful  whether  the  present  appellee  is  a  "  person 
interested  in  such  will"  (Sec.  14,  Wills)  who  might  api^al 
from  the  probate  of  the  last  will,  even  if  such  probate  did 
take  from  him  the  office  of  executor  under  the  first  one;  but 
communis  opinio  is  evidence  of  what  the  law  is.  Broom 
Leg.  Max.  140. 

In  Doran  v.  Mullen,  Y8  111.  343,  and  Matter  of  Page,  118 
111.  576,  the  Supreme  Court  considered  on  their  merits  cases 
in  which  appeals  were  taken  from  probates  of  wills,  by  ad- 
ministrators, under  letters  issued  before  the  wills  were  dis- 
covered. 

No  question  was  made  in  either  of  these  cases  on  the  right 
to  appeal,  and  the  only  significance  of  the  cases  is  that  the 
right  to  appeal  was  not  questioned.  We  hold  that  he  had 
the  right  to  appeal. 

Several  rulings  upon  evidence  are  complained  of  by  the 
appellant,  but  as  any  discussion  of  them  would  be  of  no 
general  benefit,  we  content  ourselves  with  saying  that  we 
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find  no  errors  in  them.  There  is,  however,  fatal  error  in  an 
instruction  as  follows : 

1.  The  jury  are  instructed  that  in  this  case  the  burden 
of  the  proof  is  upon  the  party  offering  the  will  in  contro- 
versy for  probate,  and  such  party  must  furnish  the  prepond- 
erance of  evidence  to  establish  the  validity  of  the  will  in 
controversy ;  and  they  must  satisfy  the  jury,  by  a  prepond- 
erance of  the  evidence,  that  the  person  who  executed  the 
instrument  in  controversy  was  Bridget  Connelly  and  no 
other  person,  and  if  the  jury  believe  from  the  evidence  that 
some  person  executed  the  will  in  controversy  in  the  presence 
of  the  witnesses  whose  names  are  signed  to  said  instrument, 
and  that  such  person  at  the  same  time  declared  and  pub- 
lished the  instrument  to  be  her  last  will  and  testament,  yet, 
if  the  jury  are  not  satisfied  that  the  person  who  executed 
said  instrument  was  the  deceased  Bridget  Connelly,  they 
will  not  be  justified  in  finding  that  said  instrument  is  the 
last  will  and  testament  of  said  Bridget  Connelly. 

The  result  in  the  case  depended  upon  whether  the  jury 
believed  the  witnesses  for  the  appellant.  If  they  told  the 
truth  the  will  of  July  was  proved.  As  construed  by  the 
Supreme  Court,  "  satisfy "  and  "  satisfied  "  are  words  too 
strong  to  be  applied  to  the  state  of  mind  upon  which  jurors 
may  act. 

The  cases  are  collected  in  Gooch  v.  Tobias,  29  111.  App. 
268.  The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  to  that  court. 
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1.  FORPErruRE— JVbf  Waived  by  the  Acceptance  of  Bent,  cfc.— Mere  50  6:;i9 
proof  of  the  acceptance  of  rent,  subsequent  to  assignment  unauthorized  102  *800i 
by  the  lease,  does  not  relieve  the  term  from  the  forfeiture;  it  must  also 

be  shown  that  at  the  time  when  such  rent  was  received,  the  landlord  was, 
aware  of  the  assignment. 

2.  Landlord  and  Tenant— ^8«tflrnmenf  of  Lease  Without  Authcyrity— 
Waiver  of  Forfeiture. — Where  a  tenant  assigned  a  lease  without  the. 
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consent  of  hia  landlord,  in  order  to  create  a  waiver  of  the  forfeiture,  by 
acceptance  of  rent  from  the  assignee,  it  is  necessary,  not  only  to  prove 
that  the  rent  was  (laid  subsequent  to  theunautliorized  assignment  of  the 
lease,  but  also  that  when  the  rent  was  paid  and  accepted,  the  landlord 
had  knowledge  of  the  assignment. 

3.  Lease— CondiYion  Abf  to  Assign. — ^Where  a  lease  contained  a 
covenant  that  the  lessee  would  not  assign  without  the  written  assent  of 
the  lessor,  followed  by  a  mutual  stipulation  thAt  if  he  did  so  assign,  the 
lessor  might  declare  tlie  term  ended  and  re-enter,  it  was  lield,  to  be  an 
express  reservation  of  the  right  of  re-entry  if  the  covenant,  not  to  assign, 
should  be  broken. 

4.  Leases — Covenants  and  Conditions, — Mutual  covenants,  such  as 
the  right  of  re-entry,  are  dependent  upon  a  covenant  not  to  assign,  and 
tlie  condition  that  if  the  covenant  is  broken  the  right  of  re-entry  exists, 
is  one  of  the  tests  to  ascertain  if  the  agreement  be  a  mere  covenant,  of 
a  condition. 

5.  Lease — Power  of  Re-entry  for  a  Breach  of  a  Covenant, — If  the 
power  of  re-entry  for  the  breach  of  a  covenant  be  added  to  such  cove- 

,  nant,  it  has  the  force  of  a  condition. 

6.  Leases — Covenant  Not  to  Assign, — If  a  covenant  not  to  assign  the 
lease  without  the  landlord's  consent  is  not  a  condition  upon  which  the 
term  depends,  the  covenant  not  to  assign  is  of  little  value  to  the  land- 
lord, who  may  well,  in  the  exercise  of  his  desire,  wish  to  retain  the  right 
to  say  what  kind  of  a  tenant  he  will  accept. 

7.  Lease — When  a  Covenant  Will  Be  Implied. — A  covenant,  instead 
of  a  condition,  will  not  be  implied  where  the  language  of  the  instrument 
makes  it  olear  that  the  intention  of  the  parties  was  that  the  term  should 
depend  upon  a  condition.  The  intention  of  the  parties,  when  clearly 
ascertainable,  will  control  as  to  whetlier  a  covenant  or  a  condition  w^as 
intended  by  the  words  used. 

8.  Lease — Condition  not  to  Alien — First  and  Subsequent  Alienation, — 
In  the  absence  of  a  statute  to  the  contrary,  a  condition  not  to  alien  with- 
out license  is  determined  by  an  alienation  under  the  first  license  granted, 
and  no  subsequent  alienation  is  a  breach  of  the  condition,  nor  does  it 
give  a  right  of  re-entry  to  the  lessor. 

9.  Lease— i^>«^  and  Subsequen t  Alienations — Exceptions  to  the  Rule. 
— Where  the  condition  not  to  alien  without  the  assent  of  the  lessor  runs 
to  a  particular  person,  and  that  person  by  a  new  agreement  expressly 
covenants,  in  consideration  of  the  license  and  assignment,  that  he  will 
perform  all  the  covenants  and  conditions  of  the  original  lease,  and  where 
the  license  itself  recites  that  it  is  given  on  the  express  condition  that  no 
further  assignment  shall  be  made  without  a  license  thereunder,  the  rule 
does  not  apply. 

Memorandnm. — Forcible  detainer.  Appeal  from  the  Circuit  Court  of 
Cook  County ;  the  Hon.  Richard  W.  Cufford,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed 
December  21,  1898. 
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The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Osborne  Bros.  &  Buroktt,  Attorneys. 

Appellant  contended  that  the  demise  was  not  upon  con- 
dition. »The  clause  in  the  lease,  "  It  is  further  agreed  by 
said  party  of  the  second  part  (Gonzalez)  that  neither  he  nor 
his  legal  representatives  *  *  *  shall  assign  this  lease 
without  the  written  consent  of  the  said  party  of  the  first 
part  (Trainor)  first  had  and  obtained  thereto,"  is  a  covenant 
and  not  a  condition. 

When  the  words  can  without  violence  or  strain  be  resolved 
into  a  covenant,  they  will  not  be  held  to  be  a  condition. 
Hague  V.  Ahrens,  53  Fed.  Eep.  58;  Paschall  v.  Passmore,  15 
Pa.  St.  295;  Johnson  v.  Gurley,  52  Tex.  222;  Board  of  Ed. 
V.  Trustees,  63  111.  204;  Gallaher  v.  Herbert,  117  III  160. 

It  is  a  well  settled  rule  of  construction  that  in  doubtful 
cases,  a  writing  will  be  held  to  be  a  covenant  rather  than  a 
condition,  and  the  rule  is  based  on  the  idea  that  a  condition 
as  tending  to  destroy  the  estate,  which  the  grant  is  profess- 
edly designed  to  confer,  will  be  less  favorable  to  the  grantee. 
4  Kent's  Com.  132;  Lynde  v.  Hough,  27  Barb.  415;  Livings- 
ton V.  Stickles,  7  Hill  254;  Blumer  v.  Phoenix  Ins.  Co.,  45 
Wis.  622. 

An  assignment  by  Russell  to  Kew  without  Trainer's  con- 
sent would  not  give  to  Trainor  the  right  of  re-entry.  Train- 
or's  consent  to  assignment  by  Eussell  to  Kew  was  not 
required.  The  covenant  in  the  lease  that  "  neither  he  (Gon. 
zalez)  nor  his  legal  representatives"  would  assign  the  lease 
without  the  written  consent  of  Trainor,  did  not  bind  the 
assignee  of  Gonzalez  not  to  assign  without  such  license. 
Expressio  unius  exclusio  alUrivs.  1  Wood's  Land,  and  Ten. 
(2d  Ed.),  715,  note;  1  Taylor's  Land,  and  Ten.  (8th  Ed.),  Sec. 
403,  note  and  Sec,  407,  note;  Emerson  v.  Simpson,  43  N.  H. 
475;  Hansen  v.  Meyer,  81  111.  321,  322;  Doe  v.  Smith,  5 
Taunt.  795;  1  Marsh  359;  Anon.,  1  Dyer  66a;  Gregson  v. 
Harrison,  2  T.  R.  426. 

The  right  of  alienation  is  an  incident  of  a  "  lease  of  prop- 
erty, which  is  to  be  defeated  only  by  a  very  clear  stipulation 
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The  courts  lean  to  it."  Robinson  v.  Perry,  21  Ga.  183; 
Walsh  V.  Martin,  69  Mich.  29;  Vorisv.  Eenshaw,  49  111.  425. 

Covenants  against  assignment  are  not  favorably  regarded 
by  the  courts,  and  are  construed  liberally  in  favor  of  the 
lessee,  and  so  as  to  prevent  the  restriction  from  extending 
beyond  the  express  stipulation  in  reference  tliereto.  1 
Wood's  Land,  and  Ten.  (2d  Ed.),  Sees.  32,  321;  1  Taylor's 
Land,  and  Ten.  (Sth  Ed.),  Sees.  407,  483;  Voris  v.  Renshaw, 
49  III.  425;  Livingston  v.  Stickles,  7  Hill,  254. 

Covenants  and  conditions  tending  to  clog  alienation  and 
tie  up  lejisehold  estates  in  the  hands  of  lessees  are  to  be  con- 
strued strongly  against  the  lessor.  The  courts  hold  a  strict 
hand  over  covenants  and  conditions  for  defeating  leases,  and 
before  a  forfeiture  will  be  declared  the  case  must  come 
within  the  terms  and  import  of  the  covenant  or  condition 
upon  a  strict  construction  against  the  lessor.  Livingston  v. 
Stickles,  7  Hill,  254;  Voris  v.  Renshaw,  49  111.  425;  Paschall 
V.  Passmore,  15  Pa.  St.  295. 

Conditions  of  defeasance  are  construed  strictly  as  tending 
to  imi)ose  a  forfeiture  on  the  grantee  which  may  exceed  the 
amount  of  injury  suflFered  by  the  grantor,  and  thus  substi- 
tute an  arbitrary  penalty  fixed  by  the  parties  for  the  equi- 
table compensation  which  would  otherwise  be  awarded  by 
the  law.  Paschall  v.  Passmore,  15  Pa.  St.  295;  Lynde  v. 
Hough,  27  Barb.  415;  Southard  v.  Cent.  R.  Co.,  2  Dutch. 
(X.  J.)  13;  IIooi>er  v.  Cummings,  45  Me.  359;  Wilson  v. 
Gait,  IS  111.  431;  Palmer  v.  Ford,  70  111.  309;  Jackson  v. 
Silvernail,  15  Johns.  278;  Hadley  v.  Uadley  Mfg.  Co.,  4 
Gray,  140;  Emerson  v.  Simpson,  43  K.  H.  475;  Wier  v.  Sum- 
mons, 55  Wis.  637. 

A  provision  in  a  lease  for  re-entry  by  lessor  upon  assign- 
ment by  the  lessee,  his  legal  representatives  or  assigns,  is 
determined  by  assignment  with  license,  and  the  assent  of 
the  lessor  to  a  subsequent  assignment  is  not  required;  the 
lessee's  assignee  may  assign  the  estate  without  the  lessor's 
consent.  1  Wood's'l^and.  and  Ten.  (2d  Ed.),  Sees.  270, 320;  1 
Taylor's  I^ind.  and  Ten.  (8th  Ed),  Sec.  280,  note;  Voris  v. 
Renshaw,  49  111.  425;  Chipman  v.  Emeric,  5  CaL  49;  Pen- 
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nock  V.  Lyons,  118  Mass.  92;  Siefke  v.  Koch,  31  How.  Pr. 
383;  Murray  v.  Harwav,  56  N,  Y.  837;  Dakin  v.  Williams, 
17  Wend.  448;  Dougherty  v.  Matthews,  35  Mo.  620;  Jones 
V.  Jones,  12  Vesey,  185;  Brummel  v.  Macpherson,  14  Ves. 
173;  Doe  v.  Bliss,  4  Taunt.  735;  Sharon  Iron  Co.  v.  City  of 
Erie,  41  Pa.  St.  341;  Dickey  v.  McCullough,  2  W.  &  S.  (Pa.) 
88. 

The  assignment  to  Russell,  and  Trainer's  consent  to  such 
assignment,  constituted  a  new  contract,  and  did  not  carry 
with  it  the  provision  for  re-entry  for  an  assignment  by  Kus. 
sell  without  Trainor's  consent.  Walsh  v.  Martin,  69  Mich. 
29;  Van  Vranken  v.  Cedar  Rapids,  etc.,  R.  Co.,  55  Iowa, 
135. 

A  mere  agreement  not  to  assign  does  not  imply  a  right 
of  re-entry  on  breach  of  such  agreement.  Van  Valkenburgh 
V.  Payton,  2  Gilman,  44;  Shaw  v.  Coffin,  14  C.  B.  N.  S.  (108 
E.  C.  L.)  372;  Crowley  v.  Price,  L.  R.,  10  Q.  B.  302;  John- 
son  V.  Gurley,  52  Tex.  222;  1  Taylor's  Land,  and  Ten.  (8th 
Ed.)  Sec.  291. 

Appellee's  Brief,  Winston  &  Mea.gher,  Attorneys. 

It  was  contended  that  the  appellee  did  not  waive  his  right 
to  declare  a  forfeiture  and  re-enter  for  condition  broken,    v. 

Nothing  done  by  the  lessor  before  he  has  knowledge  of 
the  forfeiture  can  have  the  effect  of  waiving  it.  After  he 
is  informed  of  the  forfeiture  he  must  make  his  election  in 
view  of  all  the  circumstances,  whether  he  will  waive  or 
enforce  it.  He  is  not  bound  to  elect  immediately,  but  may 
take  his  own  time  to  do  so.  McKildoe,  Exr.  v  Darracott, 
13  Grat.  (Va.)  284. 

.  Notice  of  assignment  is  material  and  issuable,  for  other- 
wise the  lessee  would  take  advantage  of  his  own  fraud,  for 
he  might  make  the  grant  or  demise  so  secretly  and  so  near 
to  the  day  on  which  the  rent  is  to  be  paid,  as  to  be  impossi- 
ble for  the  lessor  to  have  notice  of  it.  When  the  lessor  has 
no  notice  of  the  assignment,  the  acceptance  of  rent  does  not 
conclude  him  of  his  entry.  Pennant's  case,  3  Coke  (64  b) 
p.  172;  Wood's  Landlord  and  Tenant  (2d  Ed.)  711,  Sec.  516; 
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Walker  v.  Engler,  30  Mo.  130;  Jones  v.  Clark,  1  Denio  (N. 
Y.)  517;  McKildoe  v.  Darracott,  13  Grat.(Va.)  278;  Clark  v. 
Cummings,  5  Barb.  (X.  Y.)  339;  Wooclfall  on  Landlord  and 
Tenant,  324;  Dupi>a  v.  Mayo,  1  Wm.  Saunders,  288,  a,  b, 
(note  16);  Ilawie  v.  Oswil,  Cro.  Eliz.  553,  572;  Goodright  v. 
Walker,  3  Cowp.  803. 

Opinion  of  the  Court,  Srepard,  J. 

Appellee  demised  to  one  Gonzalez  the  premises  known  as 
No.  71  East  Harrison  street,  Chicago,  for  the  terra  of  three 
years,  by  a  written  lease,  signed  by  both  parties,  dated  April 
1,  1892.*^ 

Among  numerous  other  and  usual  covenants  and  agree- 
ments on  the  part  of  the  lessee,  was : 

1.  That  at  the  expiration  of  the  s^jecified  term, "  or  sooner 
determination  thereof  by  forfeiture,  he  w411  yield  up  said 
premises  to  "  the  lessor. 

2.  "  That  neither  he  (the  lessee)  nor  his  legal  represen- 
tatives will  underlet  said  premises  *  ♦  *  or  assign  this 
lease  without  the  written  assent"  of  the  lessor  being  first 
had. 

3.  That  if  default  be  made  in  anv  of  the  covenants  or 
agreements  in  the  lease  contained,  to  be  kept  by  the  lessee, 
"  his  executors,  administrators  or  assigns,"  it  should  be  law- 
ful for  the  lessor  to  declare  the  term  ended  and  re-enter 
upon  the  demised  premises,  and  again  enjoy  the  same  as  in 
his  former  estate. 

4.  That  when  the  terra  should  be  ended  in  anv  wav,  and 
the  lessee  should  remain  in  possession,  he  should  be  deemed 
guilty  of  a  forcible  detainer  of  the  premises  under  the  statute, 
and  "  be  subject  to  all  the  conditions  and  provisions  above 
named,"  and  to  removal. 

5.  That  the  lessee  waived  notice  of  the  election  of  the 
lessor  to  declare  the  lease  ended  under  any  of  the  provis- 
ions of  the  lease. 

On  June  13, 1892,  the  appellee,  lessor,  by  a  written  indorse- 
ment on  the  back  of  the  lease,  consented  to  the  assignment 
of  the  lease  by  the  lessee  to  O.  G.  F.  Russell,  "  on  the  express 
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condition,  however,  that  the  assignor  (lessee)  shall  remain 
liable  for  the  prompt  payment  of  the  rent  and  performance 
of  the  covenants  on  the  part  of  the  second  party  as  therein 
mentioned,  and  that  no  further  assignment  of  said  lease  or 
subletting  of  the  premises  or  any  part  thereof  shall  be  made 
without  my  written  assent  first  had  thereto." 

And  on  the  same  date  Gonzalez,  the  lessee,  signed  and 
sealed  along  with  Russell,  the  assignee,  a  writing  on  the 
back  of  the  lease,  as  follows : 

"  For  value  received  I  hereby  assign  all  my  right,  title 
and  interest  in  and  to  the  within  lease,  unto  O.  G.  F.  Rus- 
sell, his  heirs  and  assigns,  and  in  consideration  of  the  consent 
to  this  assignment  by  the  lessor  I  guarantee  the  performance 
by  said  O.  G.  F.  Russell,  of  all  the  covenants  on  the  part  of 
the  second  party  in  said  lease  mentioned. 

In  consideration  of  the  above  assignment  and  the  Avritten 
consent  of  the  party  of  the  first  part  thereto,  I  hereby  assume 
and  agree  to  make  all  the  payments  and  perform  all  the 
covenants  and  conditions  of  the  within  lease,  by  said  party 
of  the  second  part  to  be  made  and  performed. 

Witness  my  hand  and  seal,  this  thirteenth  day  of  June, 

A.  D.  1892. 

E.  Gonzalez,  (Seal.) 

O.  G.  F.  Russell,    (Seal.)" 

Gonzales  went  into  possession  of  the  premises  under  the 
lease,  and  carried  on  the  cigar  business  there  until  he  as- 
signed the  lease  to  Russell,  who  then  went  into  possession 
and  occupied  the  premises  for  the  cigar  and  dram  shop  busi- 
ness until  the  end  of  October,  1892. 

About  that  time  Russell  assigned  the  lease,  and  delivered 
possession  of  the  premises  to  the  appellant,  Kew,  without 
the  consent  or  knowledge  of  appellee,  and  he  has  since  car- 
ried on  a  dram  shop  there. 

The  appellee,  on  December  2, 1892,  gave  written  notice 
to  Russell  and  Kew,  that  because  of  the  assignment  of  the 
lease  by  Russell  to  Kew,  contrary  to  the  covenants  of  the 
lease,  he  had  elected  to  determine  the  lease,  and  demanded 
possession  of  the  premises. 
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Kew,  the  appellant,  refusing  to  surrender  possession,  the 
appellee  brought  an  action  of  forcible  detainer,  and  recov- 
ered, both  in  the  justice's  court  and  on  an  appeal  to  the 
Circuit  Court.  It  is  from  the  judgment  in  the  latter  court 
that  this  appeal  is  prosecuted. 

A  reversal  of  that  judgment  is  asked  for,  on  the  grounds : 

1.  That  the  demise  was  not  upon  condition. 

2.  That  an  assignment  by  Eussell  to  Kew  without  Train- 
or's  consent,  would  not  give  to  Trainor  the  right  of  re- 
entry. 

3.  That  it  was  not  proved  that  Trainor  did  not  consent 
to  the  assignment  to  Kew. 

4.  That  Trainor  accepted  rent  from  Kew,  and  thereby 
waived  the  condition. 

5.  Error  in  giving  and  refusing  instructions. 
Considering  the  grounds  urged  for  a  reversal  in  their 

reverse  order,  it  will  suffice  to  say  that  the  instructions 
complained  of,  will  stand  or  fall,  according  to  the  view  that 
shall  be  taken  of  the  law  involved  in  the  first  two  propo- 
sitions. 

As  to  the  fourth  ground,  it  is  most  clearly  established,  by 
the  evidence,  that  at  the  time  the  rent  for  November  was 
paid,  which  was  the  only  rent  paid  by  the  appellant,  the 
appellee  knew  nothing  whatever  of  the  assignment  of  the 
lease  by  Eussell  to  appellant,  and  had  no  knowledge  or  no- 
tice that  appellant  was  paying  the  rent  for  himself,  or  any 
person  other  than  Russell,  to  whom  the  receipt  ran,  for  the 
rent  that  was  paid. 

In  order  to  have  created  a  waiver  of  forfeiture,  by  accept- 
ance of  rent  from  the  assignee,  it  was  necessary  not  only  "to 
have  proved  that  the  rent  was  paid  subsequent  to  the  assign- 
ment of  the  lease,  but  also  that  when  the  rent  was  paid  and 
accepted,  the  appellee  had  knowledge  of  the  assignment. 
Wood's  Landlord  and  Tenant,  Sec.  323. 

As  to  the  third  ground,  Trainor  expressly  testified  that 
he  "  never  consented  to  the  assignment  to  Kew,"  and  there 
is  nothing  in  the  record  that  contradicts  him  on  that  point. 

The  attemioted  argument  that  the  testimony  quoted  was 
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of  a  legal  conclusion,  and  not  of  facts  from  which  the  court 
could  determine  whether  he  did  consent,  requires  no  answer. 

Upon  the  first  ground,  that  the  demise  to  Gonzalez  was 
not  upon  condition,  we  feel  no  hesitancy. 

The  lease  contained  the  covenant  of  Gonzalez,  that  he 
would  not  assign  without  the  written  assent  of  Trainor,  and 
there  followed  the  mutual  stipulation,  that  if  he  did  so  as- 
sign, Trainor  might  declare  the  term  ended  and  re-enter. 
Here  was  an  express  reservation  of  the  right  of  re-entry  if 
the  covenant  should  be  broken. 

The  right  of  re-entry  was  dependent  upon  the  covenant 
not  to  assign,  and  the  condition  that  if  the  covenant  was 
broken,  the  right  of  re-entry  would  exist,  attaches. 

Mutual  covenants  of  that  kind  are  one  of  the  tests  to  as- 
certain if  the  agreement  be  a  mere  covenant,  or  a  condition. 
Wood's  Landlord  and  Tenant,  Sec.  279,  p.  433. 

"  So  if  a  power  of  re-entry  for  the  breach  of  a  covenant  is 
added  to  such  covenant,  it  has  the  force  of  a  condition."  1 
Tavlor's  Landlord  and  Tenant,  Sec.  278. 

If  it  be  not  a  condition  upon  which  the  term  depended 
the  covenant  not  to  assign  would  be  of  little  value  to  the 
landlord,  who  naight  well,  in  the  exercise  of  his  desire,  wish 
also  to  retain  the  right  to  say  what  kind  of  a  tenant  he 
would  accept., 

A  covenant,  instead  of  a  condition,  will  not  ba  implied 
where  the  language  of  the  instrument  makes  it  clear  that 
the  intention  of  the  parties  was  that  the  term  should  depend 
upon  a  condition.  The  intention  of  the  parties  when  clearly 
ascertainable,  will  control  as  to  whether  a  covenant  or  a 
condition  was  meant  by  the  words  used.  4  Kent's  Com- 
mentaries, 132. 

The  second  ground  possesses  more  serious  difficulties. 

Ever  since  Dumpor's  case  (1  Smith's  Leading  Cases,  119) 
although  with  many  shadings,  it  has  been  the  law,  where 
not  cured  by  statute,  that  a  condition  not  to  alien  without 
license  is  determined  by  an  alienation  under  the  first  license 
granted,  and  no  subsequent  alienation  is  a  breach  of  the 
condition,  nor  does  it  give  a  right  of  entry  to  the  lessor. 
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The  proviso  there  was  that  the  lessee,  or  his  assigns,  should 
not  alien  the  premises  to  any  person  or  persons,  without  the 
special  license  of  the  lessors;  and  the  lessors  afterward 
licensed  the  lessees  to  alien  the  land  to  any  person  or  per- 
sons. 

But  we  are  aware  of  no  case  holding  that  the  condition, 
was  detennined  by  the  first  license  to  assign,  where  it  ran 
to  a  particular  person,  and  that  person,  by  a  new  agreement, 
exi)ressly  covenanted,  in  consideration  of  the  license  and 
assignment,  that  he  would  perform  all  the  covenants  and 
conditions  of  the  original  lease,  and  where  the  license  itself 
recited  that  it  was  given  on  the  express  condition  that  no 
further  assignment  should  be  made  without  a  further  license 
thereunto. 

We  think  that  what  was  done  by  the  parties  in  connec- 
tion with  the  license  to  assign  to  Eussell,  and  the  assignment 
to  him  thereunder,  and  his  new  covenant  in  consideration 
thereof,  affords  abundant  reason  to  avoid  the  strict  rule  in 
Dumpor's  case,  which,  although  cited  as  being  the  law  in 
Voris  V.  Renshaw,  49  111.  425,  has  been  almost  always  fol- 
lowed with  reluctance  and  avoided  when  possible.  See  notes 
to  Dumpor's  case  in  Smith's  Leading  Cases,  supra. 

And  we  therefore  hold  that  the  condition  of  the  lease 
against  assignment  without  license,  was  operative  upon 
Eussell,  the  assignee  with  license,  and  that  the  election  of 
Trainor  to  declare  the  term  ended,  after  he  learned  of  the 
assignment  by  Russell  to  Kew,  without  his  license,  was  law- 
fully exercised. 

The  instructions  complained  of  were,  as  to  such  as  were 
given,  in  conformity  with  the  view  of  the  law  here  expressed 
and,  as  to  those  refused,  opposed  thereto,  and  there  was  no 
error  in  the  action  of  the  court  upon  the  same.  And  the 
judgment  of  the  Circuit  Court  will  be  aifirmed. 

Gary,  J. 

A  covenant  with  the  right  of  re-entry  for  a  breach,  has 
the  force  of  a  condition.     Taylor,  L.  and  T.,  Sec.  278. 
Conditions  subsequent  are  not  favored  in  the  law,  and  are 
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construed  strictly  because  they  tend  to  destroy  estates. 
Voris  V.  Kenshaw,  49  111.  425. 

"  Legal  representatives  "  in  the  lease  here,  mean  executors 
or  administrators.    Bowman  v.  Long,  89  111.  19. 

Consent  to  the  assignment  to  Russell,  left  Russell  free  to 
assign,  unless  restrained  by  something  not  on  the  face,  but 
in  the  indorsements  of  the  lease.  Dumpor's  case  and  notes, 
1  Smith  L.  0.  119. 

Thus  far  I  believe  the  majority  of  the  court  and  I  travel 
together;  but  as  to  the  effect  of  the  indorsements  we  part. 

First.  Russell  agreed  to  "  perform  all  the  covenants  and 
conditions  of  the  within  lease  by  said  party  of  the  second 
part  to  be    *    *    *    performed." 

This  could  not  refer  to  the  covenant  that  neither  Gonza- 
lez nor  his  legal  representatives  would  assign,  for  that  was 
not  only  their  personal  act,  but  the  term  having  passed  to 
Russell,  he  had  gone  out  of  their  power  to  assign. 

Second.  Trainor's  assent  to  the  assignment  to  Russell 
"  on  the  express  condition  *  *  *  that  no  further  assign- 
ment *  *  *  shall  be  made  without  my  written  assent," 
is  a  condition  annexed  to  his  assent  to  the  assignment  to 
Russell — the  breach  of  the  condition  avoiding  that  assent; 
that  is  an  impossible  condition;  the  assignment  to  Russell 
being  made  under  that  assent,  was  irrevocable. 

We  may  reasonably  conjecture  that  Kew  and  Russell  both 
thought  that  what  they  did  reserved  to  Kew  control  over  a 
future  assignment;  but,  as  Bishop  observes,  "not  unfrc- 
quently  the  effect  of  a  contract  differs  considerably  from 
what  would  be  supposed  by  one  unacquainted  wuth  the  law." 
Bishop  on  Contracts,  Sec.  437. 

On  the  whole  case  I  can  find  no  covenant  even,  much  less 
a  condition,  that  Russell  should  not  assign  without  Train- 
or's assent;  nor  any  right  in  Trainor  to  enter  if  Russell  did 
80  assign;  and  therefore  it  is  my  opinion  that  the  judg- 
ment should  be  reversed. 
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5Q  J^j       1.    Pleading — Allegations  of  Duty. — An  allegation  that  a  certain  act 
7^Jio\    or  line  of  conduct  in  a  duty,  is  superfluous;   if  from  the  facts  stated  the 
law  will  imply  the  duty,  unnecessary,  if  not  useless. 

2-  Carriers  of  Passengers — Duty  to  the  Piiblh. — The  law  imposes 
upon  those  controlling  vehicles  in  puhlic  streets  the  duty  of  exercising 
ordinary  care,  not  to  injure  other  people;  but  what  particular  acts  or 
course  of  conduct,  are  or  is  consistent  with  the  discharge  of  duty,  is  not 
a  matter  of  judicial  knowledge,  but  for  a  jury  to  decide. 

8.  Street  Railways — Duty  in  Meeting  Car*.— Tlie  law  implies  no 
duty  by  those  conducting  street  cars  to  stop  or  slow  up,  or  ring  a  bell  or 
give  some  warning  every  time  it  meets  another. 

4.  Negligence— -4  F(ict  to  he  Averred. — It  does  not  help  a  pleading  to 
aver  that  this  thing  or  that  thing  should  have  been  done.  Whether  an 
omission  to  do  a  thing  is  negligence  or  not,  is  a  question  for  the  jury  to 
determine  and  not  for  the  oourt;  hence,  negligence  is  the  fact  to  be 
averred. 

5.  Practice  in  Appellate  Court— -Bcaaowa  in  Arrest  of  Judgment. 
— ^Wliere  a  defendant  moves  in  arrest  of  judgment  without  assigning 
any  specific  reasons,  and  excepts  to  the  denial  of  the  motion,  he  is  at 
liberty  to  urge  any  sufficient  reason  in  the  Appellate  Court. 

6.  Practice  in  Appellate  Couylt— Insufficient  Declara  t  ion,  — Insuffi- 
ciency of  the  declaration  may  be  assigned  for  error  in  the  Appellate 
Court,  witliout  a  motion  in  arrest  of  judgment. 

Memorandam. — Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  October  term, 
1898.    Reversed  and  remanded.    Opinion  filed  December  21,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  Wm.  B.  Keep  and  Keep  &  Lowden, 

Attorneys. 

No  rule  of  law  has  been  more  strictly  enforced  by  the 
courts  of  this  State  than  that,  "If  the  plaintiflF,  though 
needlessly,  describe  the  tort,  and  the  means  adopted  in 
effecting  it,  with  minuteness  and  particularity,  and  the  proof 
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substantially  vary  from  the  statement,  there  will  be  a  fatal 
variance  which  will  occasion  a  non-suit."  1  Chitty  on 
Pleading,  page  34. 

In  Bloomington  v.  Goodrich,  88  111.  658,  the  court  said : 
"  It  is  alleged  in  the  declaration  in  this  case,  that  appellee 
received  the  injury  complained  of,  in  consequence  of  a  por- 
tion of  the  sidewalk  being  out  of  repair,  to  wit,  by  some  of 
the  planks  being  broken,  so  that  large  and  deep  holes  were 
in  said  walk,  and  the  surface  of  the  same  became,  and  was 
very  rough,  irregular  and  uneven,  etc.  The  proof  entirely 
fails  to  show  that  any  of  the  planks  in  the  sidewalk  were 
broken,  but  on  the  contrary,  it  shows  that  the  only  defect 
in  the  sidewalk  was,  that  two  of  the  planks  were  removed 
therefrom.  This  was  a  fatal  variance  between  the  allega- 
tion and  proofs." 

See  also,  L.  S.  &  M.  S.  R.  R.  Co.  v.  Beam,  11  Brad.  215; 
Hilliard's  Remedies  for  Torts,  p.  159. 

Appellee's  Brief,  Weigley,  Bulkley  &  Gray,  Attorneys. 

Appellee  contended  that  the  defects  in  the  declaration,  if 
any,  were  cured  by  the  verdict.  "  Where  there  is  any  defect, 
imperfection  or  omission  in  any  pleading  whatever,  in  sub- 
stance or  in  form,  which  would  have  been  a  fatal  objection 
on  demurrer,  yet,  if  the  issue  joined  be  such  as  necessarily 
required  on  the  trial,  proof  of  the  facts  so  defectively  or  im- 
perfectly stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would  direct  the  jury  to 
give,  or  the  jury  would  have  given  the  verdict,  such  defect, 
imperfection  or  omission  is  cured  by  the  verdict."  Ladd  v. 
Pigott,  114  111.  647;  Keegan  v.  Kinnare,  123  111.  280. 

Opinion  of  the  Court,  Gary,  J. 

This  court  has,  in  sundry  places,  asserted  that  an  allega- 
tion of  duty — that  a  certain  act  or  line  of  conduct  was  a 
duty — is  superfluous;  that  if,  from  the  facts  stated,  the  law 
would  imply  the  duty,  the  allegation  was  unnecessary,  if 
not  useless.  So  far  as  has  come  to  our  knowledge,  our 
assertion  has  attracted  little  attention.    It  is  probable  that 
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the  sanction  of  the  doctrine  by  the  Supreme  Court  will 
meet  with  the  same  reception.  People  v,  Zingraf,  43  ILL 
App.  337;  Chicago  Con.  Bot  Co.  v.  Milton,  41  111.  App.  254; 
Zjednoczcnie  v.  Sadecki,  41  111.  App.  329;  Ayres  v.  Chicago, 
111  111.  40. 

The  declaration  upon  which  the  appellee  has  recovered  is 
as  follows : 

*'  For  that  whereas,  the  defendant,  on,  to  wit,  the  ISth 
day  of  February,  A.  D.  1891,  at,  to  wit,  the  county  afore- 
said, was  the  possessor  and  owner  of  a  certain  double  track 
street  railroad,  running  over,  along,  and  upon  "West  Madison 
street,  in  the  city  of  Chicago,  in  the  county  of  Cook  afore- 
said, and  was  then  and  there  engaged  in  running  cars  there- 
on, propelled  by  an  endless  cable,  for  the  carrying  of  pas- 
sengers for  hire;  and  the  plaintiff  avers  that,  on  said  day,  he 
beciune  a  passenger  upon  one  of  the  cars  of  said  defendant 
company,  then  and  there  going  east  on  the  south  track  of 
said  street  railroad,  and  alighted  from  the  said  car  at  or 
about  the  intersection  of  Oakley  avenue  and  said  AVest 
Madison  street,  and  did  then  and  there  pass  around  the  rear 
of  said  car  from  which  he  had  alighted,  going  northward, 
and,  while  crossing  the  north  track  of  said  street  railroad, 
using  all  due  care  and  caution,  he  was  struck  by  a  cable  car 
of  the  defendant  company,  moving  westward  u|x>n  the  said 
north  track,  and  was  thereby  violently  thrown  upon  the 
ground,  severely  wounding,  cutting  and  bruising  plaintiff 
on  his  head  and  face,  to  such  an  extent  that  the  plaintiff 
was  compelled  to  have  the  said  cuts  sewed  up  by  a  surgeon, 
and  was  then  and  thereafter  confined  to  the  house  for  the 
period  of,  to  wit,  three  weeks,  and  by  reason  of  said  cuts 
and  bruises,  his  head  and  face  is  scarred  and  will  remain 
permanently  scarred  during  his  life. 

Plaint} ff further  a/vers  that  it  was  the  dnty  of  the  defend- 
ant  company^  through  its  agents  and  serva7its  in  control 
and  inanagement  of  its  said  car  moving  west  on  the  north 
trach  of  said  street  railroad^  when  the  said  car  met  the  car 
from,  which  plaintiff  alighted^  to  cause  said  car  to  stop 
or  move  so  slowly  as  not  to  endanger  the  lives  of  persons 
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alighting  fr(ym  said  car  a^xd  passing  to  the  rear  thereof^  and 
at  tJiesame  to  warn  them  of  the  approach  of  said  car  going 
westwardly  by  the  ringing  of  a  hell  or  other  aZarm. 

But  plaintiff  avers  that  the  agents  and  servants  of  the 
defendant  company  then  and  there  in  charge  of  and  man- 
aging the  cable  car  of  the  defendant,  then  and  there 
running  west  on  the  north  track  of  said  street  railroad,  the 
same  being  the  said  car  which  struck  the  plaintiff,  did  not 
regard  their  duty  in  tJiis  behalf  j  but  were  grossly  careless  and 
negligent,  in  this  : 

That  they  did  not  cause  said  car  to  stop  or-  to  move  slowly 
so  as  not  to  endanger  passengers  alighting  from  the  east 
bound  car  and  passing  to  the  rear  thereof  to  the  north,  nor 
did  they  then  and  there  ring  or  cause  to  be  rung  any  bell 
or  give  any  other  warning  of  the  approach  of  said  car,  and 
that  by  reason  of  said  carelessness  and  negligence  on  the 
part  of  the  agents  and  servants  so  in  charge  of  and  manag- 
ing, conducting  and  running  said  cable  car,  the  plaintiff, 
while  using  all  due  care  and  caution,  was  injured  as  afore- 
said. 

Plaintiff  further  avers,  that  by  reason  of  the  injuries  afore- 
said, he  became  sick,  sore,  lame  and  disordered,  and  so  re- 
mained from  thence  hitherto,  and  is  and  will  remain  perma- 
nently scarred,  and  by  reason  thereof  has  been .  obliged  to 
and  has  paid,  laid  out  and  expended  divers  large  sums  of 
money  in  physicians'  and  surgeons'  services  and  other  ex- 
penses, to  wit,  two  hundred  dollars,  in  and  about  endeav- 
oring to  be  cured  of  his  said  injuries  so  received  as  aforesaid 
to  the  damage  of  the  plaintiff  of  ten  thousand  (10,000)  dol- 
lars, and  therefore  he  brings  his  suit,"  etc. 

Striking  out  of  that  declaration  the  useless  verbiage  of 
the  italicized  lines,  all  that  remains  is  in  effect  that  if  a 
passenger  alights  from  a  street  car  while  it  ig  in  motion — 
that  not  being  denied — about  a  street  intersection  which 
takes  in  the  whole  length  of  the  line,  and  goes  around  be- 
hind the  car,  another  street  car  going  in  the  opposite  direc- 
tion should  be  stopped  or  slowed  up,  or  a  bell  rung,  or  some 
other  warning  given,  though  nobody  connected  with  the 
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movements  of  that  other  car  had  any  notice  of  the  passen- 
ger. 

Does  the  law  imply  a  duty  by  those  conducting  a  street 
car  to  stop  or  slow  up,  or  ring  a  bell  or  give  some  warning 
every  time  it  meets  another  ? 

The  law  imposes  upon  those  controlling  vehicles  in  public 
streets  the  duty  of  exercising  ordinary  care  not  to  injure 
other  people;  but  what  particular  acts  or  course  of  conduct 
are  or  is  consistent  with  the  discharge  of  duty,  is  not  a  mat- 
ter of  judicial  knowledge,  but  for  a  jury  to  decide. 

It  does  not  help  to  aver  that  this,  that  or  the  other  thing 
should  have  been  dorte.  Whether  the  omission  was  neg- 
ligence or  not,  the  court  can  not  decide;  the  jury  are  to 
determine.  Negligence  is  the  fact  to  be  averred.  L.  S.  & 
M.  Ry.  V.  Johnson,  35  111.  App.  430;  McCauley  v.  Davidson, 
10  Minn.  335. 

Apply  the  principle  to  matters  of  less  common  knowledge 
and  the  matter  is  clear.  How  should  the  photogravure 
process  be  conducted  ?  By  what  acts  or  omissions  is  a  work- 
ingman  in  that  process  guilty  of  negligence,  and  so  liable  to 
the  employer  for  loss  of  materials  if 

After  verdict  the  appellant  moved  in  arrest  of  judgment 
and  excepted  to  the  denial  of  the  motion.  No  reasons  were 
specified,  which  leaves  the  appellant  at  liberty  to  urge  any 
sufficient  reason.  Ottawa,  O.  &  F.  R.  V.  R.  Co. v.  McMath, 
91  111.  104. 

Without  a  motion  in  arrest,  it  might  have  been  assigned 
as  error  here  that  the  declaration  is  insufficient.  Chi.,  Md. 
&  St.  P.  Ry.  V.  Hoyt,  this  court,  Aug.  8,  1893. 

The  instructions  on  the  part  of  the  appellee  put  his  right 
to  recover  upon  the  hypothesis  that  the  appellant  had  been 
" guilty  of  negligence  as  charged  in  the  declaration" — that 
is,  guilty  of  omissions  of  acts  which  there  is  no  implication 
of  law  the  appellant  ought  to  have  performed.  Joliet  Steel 
Co.  V.  Shields,  134  111.  209. 

It  is  unnecessary  to  review  the  evidence  and  instructions 
on  this  record.  The  judgment  is  reversed  and  the  cause  re- 
manded* 
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Baldwin  t.  McClelland. 

1.  Bill  op  FJicSFno^i^^At  a  Svbsequeni  Term, — Wliere  neither  the 
defendant  nor  his  attorneys  were  present,  or  knew  of  the  judgment, 
until  after  the  term  had  passed,  the  defendant  can  not  preserve  any 
exceptions  to  such  proceedings,  and  no  bill  of  exceptions  could  be  made 
up  at  a  subsequent  term. 

2.  Record — Wherein  a  Common  Law  Record  Preserves  Ttsdf, — There 
is  a  marked  barrenness  of  authoritative  statement,  in  this  State,  as  to 
what  a  common  law  record  that  preserves  itself,  without  the  aid  of  a 
bill  of  exceptions,  consists  of. 

3.  Bill  op  Exceptions — When  Not  Necessary, — For  errors  appearing 
in  the  record  a  bill  of  exceptions  is  not  necessary.  What  is  not  a  part 
of  a  record  proper,  must  be  preserved  by  bill  of  exceptions  in  order  to 
become  so. 

4.  Bill  op  Exceptions — Entry  of  Appearance. — ^Where  jurisdiction 
over  the  person,  or  the  thing,  is  acquired  by  other  than  personal  service 
of  process  issuing  out  of  the  court,  as,  by  appearance,  or  by  publication 
under  the  statute,  whatever  confers  the  jurisdiction  should,  by  analogy, 
be  considered  a  part  of  the  record  proper,  and  not  necessary  to  be  pre- 
served by  bill  of  ejcceptions. 

5.  Practice — RtUe  to  Plead  at  Common  Law. — ^The  old  rule  at  com- 
jnon  law  required  notice  to  the  defendant  to  plead  before  judgment  could, 
be  entered  against  him  for  want  of  a  plea. 

6.  Practice — Judgment  for  Want  of  Appearance— Defavlt— For 
want  of  appearance  the  court  may  give  judgment  by  default,  and  time 
to  plead,  after  appearance,  may  be  allowed  by  the  court  within  reason- 
able and  necessary  limits. 

7.  Jurisdiction — Presumptions  as  to  Regularity  of  Judgment  —There 
being  jurisdiction  both  of  the  person  of  the  defendant  and  of  the  subject- 
matter  of  the  litigation,  the  court  wUl  presume  that  the  judgment  is,  in 
all  respects,  regular. 

Waterman,  J.,  dissenting. 

8.  Judgment— De/ined—WTi^n  Entered,  etc. — ^A  judgment  is  the  sen- 
tence of  the  law,  declared  by  the  court;  it  is  an  act  done,  and  presum- 
ably, entered  instanti.  Ordinarily,  the  law  does  not  take  note  of 
fractions  of  a  day;  judgments  are  therefore  recorded  as  entered  upon  a 
certain  day  and  there  is  neither  authwity  for  nor  propriety  in  rendering 
one  and  the  same  judgment  in  the  same  cause,  upon  two  distinct  days. 

9.  Judgments — Liens. — At  the  common  law  all  judgments  related  to, 
and  were  considered  as  entered  upon  the  first  day  of  the  term,  and  the 
lien  thereof  dated  from  said  first  day;  by  the  statute  of  this  State,  Sec. 
1,  Chap.  77,  a  judgment  is  a  lien  on  real  estate  from  the  time  when  it  is 
rendered,  there  being  no  priority,  as  to  lien,  among  judgments  rendered 
at  the  same  time. 
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10.  Appearances — The  Rule  at  Common  Law. — So  tenacious  was  the 
common  law  that  no  one  should  be  condemned  unheard,  that  under  its 
provisions  it  was  not  only  necessary  that  proofs  summoning  the  party  to 
appear  should  be  served,  but  a  plaintiff  could  not  declare  or  proceed  in 
an  acticm  until  the  defendant  had  actually  appeared  in  court  to  answer. 
If  the  defendant  refused  to  appear  the  only  course  of  the  plaintiff  in 
actions  wherein  arrest  was  not  permissible,  was  tq  issue  continued  proc- 
ess, or  to  distrain  upon  the  defendant's  goods,  by  which  it  was  expected 
he  would  be  induced  to  appear,  or  to  outlaw  him,  by  which  he  incurred 
a  qualified  forfeiture  of  hia  goods  and  lands  and  his  civil  rights  as  a  sub- 
ject were  suspended. 

11.  Appearances — Entry  of^  at  Common  Law. — At  common  law  the 
appearance  was  entered  with  the  proper  filacer,  an  officer  whose  duty  it 
was  to  file  the  writs  of  which  he  made  proofs,  and  such  appearance  was 
triable  by  the  record. 

12.  Appearances — Matter  of  Record — Common  Law  Rule.  — Not  only 
at  common  law  ought  the  appearance  to  have  been  entered  of  record, 
but  tlie  entry  aa  the  filacer's  book  as  well  as  the  mere  statement  of  it  on 
the  recognizance  rolL  The  imparlance  plea  or  issue  roll  was  not  an 
entry  of  record. 

18.  Record — Defined. — A  record  is  a  memorial  of  a  proceeding  or  act 
of  a  court  of  record,  entered  on  a  roll  or  proper  place  for  the  preservation 
thereof. 

14.  Record — iVwt  Prius  at  Common  Law. — At  common  law  the  nisi 
prius  record  was  the  official  statement  of  the  writ  and  pleadings,  for  tlie 
•use  of  the  judge  at  nisi  prius.  On  tliis  was  subsequently  entered  the 
postea  and  judgment 

15.  Record — Minute  of  the  Clerk. — ^A  minute  of  the  clerk  is  not  a 
record. 

16.  Record — What  is  at  Common  Law,  and  Under  the  Statute. — ^At 
the  c<Mnmon  law  nothing  but  what  was  enrolled  was  part  of  the  record. 
A  warrant  of  attorney  and  an  essoin  are  not  part  of  the  record.  In  this 
State  the  process,  pleadings,  etc.,  not  being  retjuired  to  be  copied  upon  a 
parchment  roll  or  in  a  book,  become  a  part  of  the  reoord  by  being  filed. 
But,  save  when  otherwise  provided  by  statute,  it  is  in  this  State,  only 
such  papers  and  entries  as  were  at  common  law  enrolled  as  a  part  of  the 
record  that  become  by  filing  or  entry  apart  of  the  record. 

17.  'Rrco^]>— Judgment  by  Confession  in  Vacation. — Under  our  stat- 
ute permitting  the  entry  of  judgments  by  confession  in  vacation,  the 
warrant  of  attorney  upon  which  such  a  judgment  is  so  entered,  by  be- 
ing filed,  becomes  a  part  of  the  record. 

18.  Appearance— iSJfecf  of  Entering.—Where  a  paper  appearance 
was  filed  in  a  case  during  a  term  of  the  court,  there  having  been  no 
personal  service,  such  api)earance,  if  by  way  of  a  plea,  or  if  it,  or  a  mo- 
tion for  a  more  specific  bill  of  particulars,  has  been  made  a  matter  of 
record,  will  take  the  place  of  personal  service  as  of  its  date.  A  per- 
sonal judgment  thereon  can  not  be  entered  at  the  same  term. 
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19.  Appearances— jByiec*  oj  Entry  Under  Die  Statute,— Section  4,  Cli . 
11,  R.  S.,  entitled  *' Attachments,"  provides  that  when  the  defendant 
appears  to  the  action  the  judgment  shall  have  the  same  force  and  effect 
as  in  suits  commenced  by  summons.  Where  the  defendant  is  served 
with  summons  upon  the  day  such  appearance  is  filed,  judgment  can 
not  be  entered  against  him  before  the  next  term.  An  appearance  in  an 
attachment  case,  where  summons  has  not  been  served,  does  not  operate 
to  delay  judgment  against  the  property  levied  upon,  nor  does  it  render 
the  defendant  liable  instanter  to  a  personal  judgment. 

Hemorandnm. — ^Two  cases.  Error  and  appeal  consolidated.  Appeal 
from  an  order  of  the  Circuit  Court  of  C^ook  County,  denying  the  motion 
to  set  aside  a  default  and  vacate  a  judgment;  the  Hon.  George  Driqgs, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1893,  Mr.  Jus- 
tice Waterman,  dissenting.     Opinion  filed  December  21,  1898. 

Statement  of  the  Case. 

This  was  an  attachment  brought  July  14, 1891,  in  the  Cir- 
cuit Court  of  Cook  County,  by  the  plaintiff  below,  McClel- 
land, of  Kentucky,  against  the  defendant  below,  Baldwin. 
The  attachment  affidavit  claims  $3,423.06  for  work  and  labor 
and  money  expended.  The  usual  attachment  bond  was 
filed,  and  writ  issued  on  the  same  day,  Baldwin  being  a  resi- 
dent of  California.  The  writ  was  served  on  the  Washington 
Park  Club,  as  garnishee.  The  notice  by  publication  com- 
manded Baldwin  to  appear  on  the  third  Monday  of  August. 
The  declaration  was  not  filed  until  August  20th. 

The  next  step  taken  in  the  case  was  on  October  17,  1891, 
it  being  Saturday,  the  last  day  of  the  September  term  of 
court.  On  that  day,  without  notice  to  the  defendant  or  his 
attorneys,  or  rule  to  plead,  the  plaintiff  took  judgment  by 
default  for  $3,423.06. 

On  Monday  following,  upon  learning  that  a  default  and 
judgment  had  been  taken  on  Saturday,  the  defendant's 
attorneys  filed  a  motion  to  vacate  the  judgment,  supported 
by  sundry  aflidavits,  showing  diligence,  and  that  he  was  not 
indebted  to  the  plaintiff  in  any  sum  whatsoever;  also  an  affi- 
davit of  sundry  members  of  the  bar  that  under  such  cir- 
cumstances it  was  contrary  to  the  practice  in  the  courts  of 
record  in  Cook  county  to  take  such  default  or  judgment 
without  notice  and  a  rule  to  plead. 
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The  motion  being  overruled,  the  defendant  appealed  and 
brought  the  original  case  to  this  court  upon  a  writ  of  error. 

Appellant's  Brief,  Cratty  Eros.  &   Jabvis,  Attorneys. 

The  statute  provides  for  judgment  by  default  for  want  of 
an  api)earance.     Revised  Statutes,  Ch.  110,  Sec.  39. 

If  a  defendant  has  ap])eared  in  the  action  and  is  afterward 
defaulted,  he  should  have  notice  of  the  assessment  of  dam> 
ag:es.  The  default  admits  the  plaintiff  has  a  claim  and  pre- 
cludes the  defendant  from  introducing  testimony  but  it  does 
not  admit  the  amount  of  damages.  Morton  v.  JJailey,  1 
S  »am.  213;  Cook  v.  Skelton,  20  111.  107;  Cairo  v.  Holbrook, 
72  111.  419;  Tracy  v.  N.  Y.  Steam  Faucet  Co.,  1  E.  D.  Smith 
(N.  Y.)  349;  Kaskaskia  Mfg.  Co.  v.  Thomas,  17  111.  App. 
235;  Acme  Copying  Co.  v.  McClure,  41  111.  App.  397. 

The  trial  court  can,  at  any  subsequent  term,  cause  the 
reconi  of  anv  former  term  to  be  corrected  so  as  to  make  it  - 
speak  the  truth  in  a  matter  of  fact  wher^  the  erroneous  entry 
was  made  falsely,  through  mistake  or  otherwise,  and  may 
hear  evidence  to  prove  what  correction  ought  to  be  made. 
Church  V.  English,  81  111.  441;  Ives  v.  Hulse,  17  111.  App.  3o. 
Lyon  V.  Boilvin,  2  Gilm.  629;  Howell  v.  Morlan,  78  111.  102; 
Morrison  v.  Stewart,  21  111.  App.  113. 

At  common  law,  by  writ  of  error  coram  nobis^  the  same 
court  in  which  judgment  was  rendered  might,  at  any  time 
thereafter,  vacate,  recall  or  set  it  aside  if  it  had  been  pro- 
cured irregularly,  contrary  to  the  practice  of  the  court,  by 
fraud  or  misconduct  of  party,  attorney  or  officer  of  the  court, 
or  through  mistake  or  inadvertence,  or  for  any  error  of 
fact,  if  it  should  be  made  to  appear  to  the  court  that  such 
default  or  judgment  ought  not  to  have  entered  and  would 
not  have  been  entered  if  the  court  had  at  the  time  been 
made  fully  aware  of  the  situation.  Rev.  Stat.  111.  Chap. 
110,  Sec.  67;  2  Tidd's  Pr.,  1137-1142;  2  Cooley's  Black- 
stone,  406,  note  4;  1  Arch.  Pr.,  234;  Barton^s  Law  Pr.,  172; 
Powell  on  Appellate  Proceedings,  Sees.  10  to  19;  12  Am.  and 
Eng.  Eno.  of  Law,  126;  3  Stephen's  Com.  642;  Stephen's  PI. 
Heard's  Ed.),  118;  Black  on  tTudgments,  Sees.  300,  307,  314, 
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326;  Freeman  on  Judgments,  Sees.  96,  97,  99,  101;  Pickett's 
Heirs  v.  Ledgerwood,  7  Pet.  147;  Bronson  v.  Schulten,  104 
U.  S.  410;  Huntington  v.  Finch,  3  Ohio  St.  445;  Allen  v. 
McClellan,  12  Pa.  St.  328;  State  v.  Calhoun,  32  Pac.  Kep. 
38;  Craig  v.  Wroth,  47  Md.  281;  Edson  v.  Edson,  108  Mass. 
590;  Nealis  v.  Dicks,  72  Ind.  374;  Ex  parte  Toney,  11  Mo. 
661;  Earle  v.  Earle,  91  Ind.  27;  Sanders  v.  State,  85  Ind.  318; 
Walker  v.  Freelove,  79  la.  752;  Baragwanath  v.  Wilson,  4 
Brad.  80;  Tucker  v.  James,  68  Tenn.  333;  Schoonmaker  v. 
Albertson,  51  Conn.  387;  Doan  v.  Glenn,  1  Colo.  154;  Bender 
V.  Askew,  3  Devereux,  149;  Wolfe  v.  Davis,  74  N.  C.  497; 
Marr's  Adm'rs  v.  Millers'  Sons,  1  Hen.  &  Munf.  204;  Adter 
V.  State,  11  C.  L.  J.,  484;  Heckling  v.  Allen,  15  Fed.  Rep. 
196;  Lyon  v.  Boilvin,  2  Gil.  629,  345;  Peak  v.  Shasted,  21 
111.  137;  Cook  v.  Ward,  24  111.  295;  Mains  v.  Cosner,  67  111. 
537;  Church  v.  English,  81  111.  442;  Life  Assn.  of  Am.  v. 
Fassett,  102  111.  315;  Claflin  v.  Dunne,  129  111.  241-247; 
Morrison  v.  Stewart,  21  111.  App.  113;  Ives  v.  Hulce,  17 
111.  App.  30;  Jansen  v.  Grimshaw,  125  111.  468;  Howell  v. 
Morlan,  78  111.  162. 

Appellee's  Brief,  Charles  H.  Aldrich  and  Aldrich, 

Payne  &  Defrees,  Attorneys. 

The  motion  to  vacate  the  judgment  was  properly  over- 
ruled; having  been  entered  after  the  term,  the  court  had  no 
power  to  allow  it. 

The  leading  case  on  this  subject  is  Cook  v.  Wood,  24  111. 
295,  which  held  that  the  court  has  no  discretion  or  author- 
ity at  a  subsequent  term,  to  set  aside  a  judgment.  This  de- 
cision has  been  followed  by  a  long  line  of  cases,  in  which 
there  has  been  no  deviation  from  the  rule  thus  established. 
Smith  V.  Wilson,  26  111.  186;  Cox  v.  Bracket,  41  111.  222; 
Savings  Inst'n  v.  Nelson,  49  111.  171;  Wendell  v.  Hamilton, 
52  111.  182;  Lill  v.  Stookey,  72  111.  495;  Humphreyville  y. 
Culver,  73  111.  485;  Coursen  v.  Hixon,  78  111.  339;  Becker  v. 
Sauter,  89  lU.  597;  Goucher  v.  Patterson,  94  111.  524;  Blake 
V.  Miller,  118  111.  500;  Hunt  v.  Baldwin,  27  111.  App.  446; 
Dunklemann  v.  Brunnell,  44  111.  App.  438;  Phillips  v. 
Negley,  117  U.  S.  665. 
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Such  motion  can  not  be  entertained  under  the  guise  of  a 
writ  of  error  coram  nohis.  McKindley  v.  Buck,  43  111.  488; 
Mains  v.  Cosner,  67  111.  53(5;  Fox  v.  Quinn,  75  lU.  232;  Cour- 
^  son  V.  Ilixon,  78  111.  341. 

The  record  can  not  be  attacked  or  impeached  by  affidavit 
or  parol  testimony.  Ilumphreyville  v.  Culver,  73  111.  485; 
Goucher  v.  Patterson,  94  111.  525. 

"We  concede  that  the  court  has  the  power,  after  the  term, 
to  amend  its  records  so  as  to  correct  clerical  errors  and  mis- 
takes of  its  officers.  But  such  amendment  must  be  made 
from  the  judge's  minutes,  and  not  from  extrinsic  evidence. 
Cairo,  etc.,  R.  R.  Co.  v.  Ilolbrook,  72  111.  423;  Gillett  v. 
Booth,  95  111.  183;  Church  v.  English,  81  111.  442;  Fielden 
v.  People,  12S  111.  595;  Frew  v.  Danforth,  120  111.  242; 
Dougherty  v.  People,  118  III  160. 

Opixiox  of  the  Court,  Shepard,  J. 

These  two  causes,  one  a  writ  of  error,  and  the  other  an 
appeal,  between  the  same  parties,  have  been  submitted  on 
the  abstract  and  briefs  filed  in  the  proceeding  in  error. 

The  writ  of  error  is  from  a  judgment  of  the  Circuit  Court 
rendered  at  the  September  term,  1891,  thereof,  and  the  ap- 
peal is  from  certain  orders  of  the  same  court  entered  at  the 
June  term,  1893,  thereof,  in  the  same  cause. 

The  assigned  errors  are  the  taking  of  default,  assessing 
damages  and  rendering  judgment  against  the  defendant  be- 
low, who  is  the  plaintiff  in  error,  and  api)ellant  in  the 
respective  causes  here  pending,  at  the  September  term,  1891, 
without  notice  or  rule  to  plead;  and  the  refusal  to  correct 
the  record,  and  vacate  the  default  and  judgment  of  said 
term. 

The  suit  was  bec^un  bv  attachment,  and  the  writ  served  on 
the  Washington  Park  Club  as  garnishee. 

The  notice  by  publication  to  the  defendant  was  to  the 
August  term,  1891.  The  declaration  was  not  filed  until 
August  20,  1891,  which  was  too  late  for  the  August  term  of 
the  court. 

If  we  may  look  at  the  transcript  for  that  purpose,  we 
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will  find  that  there  was  filed  in  said  cause,  on  September  23, 
1891,  a  paper  in  words  as  follows,  omitting  the  title  of  the 
cause  and  signature  of  attorneys : 

**  We  hereby  enter  the  appearance  of  the  above  defendant, 
and  our  appearance  as  attorneys  for  defendant." 

With  the  same  limitation,  we  will  find  in  the  transcript  a 
notice  filed  on  the  same  day,  that  on  that  day  the  defend- 
ant's attorneys  will  move  the  court  for  a  rule  on  the  plaintiff 
to  file  a  more  specific  bill  of  particulars,  and  a  bond  for  costs 
in  the  cause,  together  with  an  acceptance  of  such  notice  by 
the  attorneys  for  the  plaintiff;  and  we  will  also  find  an  order 
entered  on  that  day  on  the  motion  of  defendant  by  his  attor- 
neys ruling  the  plaintiff  to  file  a  more  specific  bill  of  partic- 
ulars within  ten  days,  and  on  motion  of  plain  tiff' 's  attorneys 
leave  to  file  a  bond  for  costs  instanter^  and  it  will  be  further 
seen  that  a  bond  for  costs  was  filed  by  plaintiff  on  said  Sep- 
tember 23d,  and  that  on  September  25  th  there  was  filed  by 
plaintiff  what  is  called  a  supplemental  bill  of  particulars. 

Proceeding  to  examine  the  transcript  under  the  same 
limitation  as  to  our  right  to  look  at  it  for  such  purposes, 
we  will  fail  to  find  therein  that  any  notice  was  given  by  the 
plaintiff  to  the  defendant  that  said  rule  with  reference  to 
filing  a  more  specific  bill  of  particulars  had  been  complied 
with,  or  that  any  order  of  court  was  ever  entered,  finding 
that  said  rule  had  been  complied  with  and  discharging  said 
rule;  or  any  notice  by  plaintiff  tp  defendant  that  a  default 
for  want  of  a  plea,  or  any  other  cause,  would  be  asked  for, 
or  that  an  assessment  of  damages  would  be  asked  and  judg- 
ment applied  for. 

It  does  appear,  however,  and  we  may  without  question 
look  at  such  proceedings  as  a  part  of  the  record  proper,  that 
on  October  17,  1891,  the  default  of  defendant  was  entered 
for  want  of  a  plea;  that  the  court  proceeded  to  assess  the 
plaintiff's  damages  and  entered  judgment  in  his  favor  and 
against  the  defendant,  in  personavi^  for  the  sum  of  thirty- 
four  hundred  and  twenty -three  dollars  and  six  cents. 

The  day  on  which  these  last  proceedings  were  had  and 
judgment  entered,  was  Saturday,  the  last  day  of  the  Sep- 
tember term,  1891,  of  the  court. 
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At  the  next  term  the  defendant  moved  to  set  aside  the 
default  and  judgment,  and  at  the  November  term,  1891, 
moved  to  correct  the  record  of  the  judgment.  At  the  June 
term,  1893,  both  motions  were  overruled. 

Neither  the  defendant  nor  his  attorneys  were  present,  or 

m 

knew  of  the  judgment,  until  after  the  term  had  passed. 
Hence  the  defendant  did  not  and  could  not  preserve  any 
exceptions  to  such  proceedings,  and  no  bill  of  exceptions 
could  be  made  up  at  a  subsequent  term.  Morton  v.  Bailey, 
1  Scam.  213;  Railroad  v.  Ward,  16  111.  p.  531-2. 

There  is  a  marked  barrenness  of  authoritative  statement, 
in  this  State,  as  to  what  a  common  law  record  that  preserves 
itself,  without  the  aid  of  a  bill  of  exceptions,  consists  of. 
None  has  been  pointed  out  to  us  by  counsel  and  we  have 
found  nothing  in  the  utterances  of  our  Supreme  Court  that 
seems  to  settle  the  question.  What  appears  by  "  the  record  " 
"  on  the  face  of  the  record,"  "  from  an  entry  on  the  record," 
and  "  as  shown  by  the  record,"  has  not  been  infrequently 
mentioned  by  both  the  Supreme  Court  and  the  Appellate 
Courts. 

But  as  to  what  the  technical  record  consists  of  is  nowhere 
stated  with  so  near  an  approach  to  accuracy  as  by  Mr. 
Justice  McAllister  in  Van  Cott  v.  Sprague,  5  111.  App.  99. 

For  errors  appearing  in  the  record  a  bill  of  exceptions  is 
not  necessary,  Gallimore  v.  Dazey,  12  111.  142;  Van  Dusen 
V.  Pomeroy,  24  111.  289. 

For  what  is  not  a  part  of  a  record  proper,  and  must  there- 
fore be  preserved  by  bill  of  exceptions  in  order  to  become 
so,  the  large  number  of  cases  collected  in  the  brief  of  de- 
fendants in  error  in  Blair  v.  Ray,  103  LI.  615,  afford  a 
great  variety  of  illustration.  See  also,  Practice  Act,  Chap. 
110  Rev.  Stat.,  Sees.  60,  61  and  62. 

In  the  statement  of  Mr.  Justice  McAllister  in  Van  Cott 
V.  Sprague,  supra^  one  very  important  omission,  that  of 
the  verdict,  was  made,  and  the  statement  should  also  be 
broadened  to  include  all  pleadings,  by  whatsoever  name 
known.  Where  jurisdiction  over  the  person,  or  the  thing, 
is  acquired  by  other  than  personal  service  of  process  issuing 
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out  of  the  court,  as,  by  appearance,  or  by  publication  under 
the  statute,  whatever  confers  the  jurisdiction  should  also, 
by  analogy,  be  considered  a  part  of  the  record  proper,  and 
not  necessary  to  be  preserved  by  bill  of  exceptions. 

If  it  be  that  in  the  case  of  a  notice  by  publication  to  a 
defendant  in  an  attachment  suit,  the  filing  in  the  cause  of  a 
mere  paper  writing  reciting  the  entry  of  the  defendant's 
appearance  by  attorneys,  but  with  no  order  of  appearance 
entered  thereon,  and  followed  by  no  plea,  constitutes  a  part 
of  the  record  proper  in  the  cause,  as  the  return  of  the  sheriff 
on  process  would,  then  we  have  in  the  record  in  this  cause, 
'all  that  was  needed  to  confer  jurisdiction  upon  the  court  to 
enter  a  judgment  in  persoiiam^  as  was  done,  against  the  de- 
fendant. 

No  question  is  raised  as  to  the  sufficiency  of  the  appearance 
filed  to  confer  jurisdiction  upon  the  court  over  the  person  of 
the  defendant,  but  one  of  the  principal  contentions  is  that 
the  appearance  of  the  defendant  having  been  filed,  he  could 
not  be  placed  in  default  for  want  of  a  plea,  without  a  rule 
to  plead  having  been  first  entered  against  him.  And  it  is 
also  contended  that  inasmuch  as  a  rule  had  been  entered 
against  the  plaintiff  to  file  a  more  specific  bill  of  particulars, 
the  defendant  could  not  be  required  to  plead  until  after 
notice  to  him  of  compliance  with  such  rule,  nor  until  after 
a  discharge  thereof. 

Undoubtedly  the  old  rule  at  common  law  required  notice 
to  the  defendant  to  plead  before  judgment  could  be  entered 
against  him  for  want  of  a  plea.  3  Chitty's  Practice,  497-8; 
Tidd's  Practice,  473;  Graham's  Practice,  219  and  785. 

And  it  may  be  said  to  be  a  matter  of  serious  doubt,  not- 
withstanding a  not  unusual  practice  prevailing  to  the  con- 
trary, whether  default  for  want  of  a  plea  may  regularly  be 
entered  after  appearance,  without  notice  and  a  rule  to 
plead. 

For  want  of  appearance  the  court  may  give  judgment  by 
default,  and  time  to  plead,  after  appearance,  may  be  allowed 
by  the  court  within*  reasonable  and  necessary  limits.  Kev. 
Stat.  111.,  Chap.  110,  Sees.  28  and  29. 
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But  we  are  not  aware  of  any  statutory  change  of  the 
common  law  pule  requiring  notice  and  a  rule  to  plead, 
after  ap{)earance,  before  default  may  be  taken  for  want  of 
a  pica. 

We  are,  however,  not  at  liberty  to  examine  anything  but 
the  bill  of  exceptions  to  observe  either  the  fact  or  absence  of 
such  notices,  motions,  rules  and  orders,  and  in  the  absence 
of  a  bill  of  exceptions  showing  the  proceedings,  other  than 
what  ap})ears  on  the  record  proper,  we  are  bound  to  pre- 
sume the  default  and  judgment  regular. 

In  Faas  v.  O'Connor,  6  111.  App.  593,  Mr.  Justice  Bailey 
said: 

"  In  Hermann  v.  Panlridge,  79  111.  471,  and  Kern  v.  Stras- 
berger,  71  111.  3(>3,  in  both  of  which  cases  the  objections  to 
the  judgment  arose  directly  on  appeal,  it  was  held  that 
where  it  apj)ears  that  the  court  had  jurisdiction  both  of  the 
person  of  the  defendant  and  of  the  subject-matter  of  the 
litigation,  and  rendered  judgment,  and  there  is  no  bill  of 
exceptions,  the  judgment  will  be  presumed  to  be  in  all 
respects  regular." 

It  was  also  held  in  Iglehart  v.  Pitcher,  17  111.  307,  that 
the  presumption  in  favor  of  judgments  would  extend  to  and 
include  due  notices  and  rules  to  support  the  default,  as 
well  as  that  sufficient  evidence  was  produced  and  heard 
to  sustain  the  finding  and  judgment;  and  that  proof  of  a 
rule  to  plead,  and  the  service  of  a  copy  of  the  declaration, 
then  required,  need  not  ap|)ear.  That  was  a  case  where 
error  was  assigned  that  the  court  had  not  jurisdiction  to 
render  judgment,  because  it  did  not  appear  by  the  record 
that  the  defendant  had  been  served  with  a  copy  of  the  dec- 
laration and  rule  to  plead,  as  required  by  the  rules  of  prac- 
tice then  prevailing.  And  it  was  held  that  the  service  of 
such  copies  was  not  a  part  of  the  record,  and  their  absence 
from  the  record  could  not  be  taken  as  evidence  that  thev 
were  not  served,  and  would  raise  no  presumption  against 
the  correctness  and  validity  of  the  judgment. 

In  Kich  V.  Hathaway,  18  111.  548,  it  is  said:  "Every 
intendment    will    be    indulged    in  favor   of  the  legality 
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of  the  proceedings  when  they  depend  upon  the  exist- 
ence of  matters  of  fact,  unless  their  existence  is  denied 
by  the  record  or  bill  of  exceptions,  "^le  service  and  notice 
of  an  intended  motion  or  step  *  *  *  is  not  a  matter  of 
record.  They  must  be  so  made  by  bill  of  exception. 
Their  absence  from  the  record  is  no  evidence  that  notice 
was  not  given." 

According  to  the  statement  of  that  case  made  by  the  re- 
porter, a  demurrer  to  the  declaration  had  been  filed. 

The  cause  was  called  up  for  hearing  without  notice  to  the 
defendant,  or  his  attorneys,  and  the  demurrer  was  sus- 
tained. Thereupon  the  plaintiff  took  leave  to  amend  his 
declaration,  which  was  done,  and  a  rule  entered  that  the 
defendant  should  plead  by  the  next  morning,  and  two  days 
later  judgment  of  default  was  entered  against  the  defend- 
ant for  want  of  a  plea. 

At  the  next  term  the  defendant  moved  to  set  aside  the 
default,  and  filed  affidavits  setting  up  want  of  notice  of  the 
proceedings  upon  the  demurrer  and  subsequent  thereto,  and 
of  the  rule  to  plead;  also  of  a  good  defense;  and  the  court 
overruled  the  motion  to  set  aside  the  default,  which  action 
was  sustained  by  the  Supreme  Court. 

Again,  in  Hermann  v.  Pardridge,  supra,  in  speaking  of  the 
two  grounds  of  reversal  urged  on  the  appeal,  the  court  said : 

"  Both  depend  upon  matters  which  the  entries  alone,  to 
be  made  by  the  clerk,  can  not  disclose.  They  can  only  be 
made  to  appear  of  record  by  a  proper  bill  of  exceptions. 
*  *  *  There  being  jurisdiction  both  of  the  person  of  the 
defendant  and  of  the  subject-matter  of  the  litigation,  we 
must  presume  that  the  judgment  is,  in  all  respects,  regular, 
and  that  the  only  objections  urged  have  no  foundation  in  the 
facts."  If  a  contrary  rule  concerning  presumptions  in  favor 
of  judgments  by  default  prevails  in  other  tribunals  (Black 
on  Judgments,  Sec.  93),  we  feel  bound  to  follow  what  seems 
to  be  the  established  rule  in  this  State. 

Both  judgments  will  therefore  have  to  be  affirmed. 

Gary,  J. 

I  concur  under  protest.    The  rule  ought  to  be  that  what- 
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ever  is  necessarj''  to  the  regularity  of  the  proceedings,  should 
appear  on  the  record  proper. 

But  I  read  the  decisions  of  this  State  as  going  to  that 
length  on  presumptions  that  this  court  is  concluded.  Mat- 
son  V.  Davis,  t35  111.  App.  78;  Acme  Copying  Co.  v.  McLure, 
41  111.  App.  397. 

Dissenting  Opinion  by  Waterman,  J. 

In  the  action,  commenced  by  attachment,  no  service  of 
process  was  ever  had,  and  the  personal  judgment  rendered, 
rests  for  its  validity  upon  an  appearance  and  a  motion  made 
by  the  defendant  through  his  attorney. 

It  appears  by  copies  of  papers  which  the  clerk  certifies 
were  filed  in  "  said  court "  that  on  the  23d  day  of  Septem- 
ber, 1891,  there  was  filed  the  following  paper : 

"  State  of  Illinois,  ) 
County  of  Cook,    j  ^' 

In  the  Circuit  Court,  September  Term,  1891. 

John  W.  McClelland 
vs. 
Elias  T.  Baldwin.     )      We  hereby  enter  the  appearance 

of  the  above  named  defendant  and 

our  appearance  as  attorneys  for  defendant. 

Cbatty  Brothers, 

Attorneys  for  Defendant. 

Sept.  23,1891." 

Thereafter,  upon  notice  to  plaintifTs  attorneys  a  rule  was 
obtained  by  the  defendant  requiring  the  plaintiff  to  file  a 
more  specific  bill  of  particulars  within  ten  days. 

Two  days  thereafter  the  plaintiff  filed  another  bill  of  par- 
ticulars, whether  a  "  more  specific  "  one,  as  the  rule  required, 
is  a  matter  upon  which  neither  any  finding  of  the  court 
below  nor  any  discharge  of  the  rule  is  shown  by  the  record. 

The  record  of  the  entry  of  judgment  in  this  cause  is  as 
follows : 

"And  afterward,  to  wit,  on  the  17th  and  19th  day  of 
October,  A.  D.  1891,  the  following  among  other  proceedings 
were  had  and  entered  in  said  court,  to  wit: 
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John  W,  McClelland  1 
93093       vs.  V  Attachment. 

Elias  J.  Baldwin.     ) 

This  day  comes  the  plaintifif  to  this 

suit  by  his  attorney,  and  it  appearing  to  the  court  that  the 

defendant  failed  to  plead  herein,  on  motion  of  plaintiflPs 

attorney  it  is  ordered  that  the  default  of  said  defendant  be 

taken  and  the  same  is  hereby  entered  herein  of  record  for 

want  of  a  plea  filed  in  said  cause.     *     *    * 

Therefore  it  is  considered  by  the  court  that  the  plaintiff 
do  have  and  recover  from  the  defendant  his  said  damages  of 
three  thousand  four  hundred  and  twenty-three  dollars  and 
six  cents  in  form  as  aforesaid  by  the  court  assessed,  together 
with  his  costs  and  charges  in  this  behalf  expended,  and  have 
execution  therefor;  and  it  further  appearing  that  personal 
service  of  process  issued  in  said  cause  was  had  on  Washing- 
ton Park  Club  as  garnishee  herein,  and  it  being  called,  comes 
not  *  *  *  but  makes  default,  which  is,  on  motion  of 
plaintiff's  attorney,  ordered  to  be  taken,  and  the  same  is  here- 
by entered  herein  of  record,  wherefore  a  conditional  judg- 
ment ought  to  be  rendered  against  said  garnishee. 

Therefore  it  is  considered  by  the  court  that  the  defendant, 
for  the  use  of  the  plaintiff,  do  have  and  recover,  of  and  from 
the  said  garnishee,  the  sum  of  $3,423.06  *  *  *  together 
with  his  costs  and  charges  *  *  *  .  unless  the  said  gar- 
nishee, after  bemg  duly  served  with  scire  facias  to  be  issued, 
shall  show  cause,  if  any  it  has,  why  the  above  conditional 
judgment  shall  not  be  made  final  and  execution  issue  ao- 
cordingl3\  " 

Following  this,  in  the  transcript  certified  to  this  court,  is 
the  following : 

Order  October  19, 1891. 

"John  W.  McClelland    ) 
93093  vs.  [  Attachment. 

Elias  J.  Baldwin.        ) 

On  motion  of  plaintiff's  attorney,  it  is  ordered  that  a  scir6 
facias  do  issue  herein  against  the  garnishee,  Washington 
Park  Club." 

Vol.  L  41 
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Following  this  is,  "And  afterward,  to  wit^  on  the  19th 
day  of  October,  A.  D.  1881,  there  issued  out  of  said  court 
*    *    *    the  People's  writ  of  «<7i><?ya<?ia*,"  etc. 

This  judgment,  a  single  act,  appears  to  have  been  ren- 
dered on  two  days,  viz.:  the  "  17th  and  19th  day"  of  Octo- 
ber. The  17th  day  of  October,  1891,  fell  on  Saturday,  the 
last  day  of  the  September  terra  of  the  Circuit  Court.  The 
19th  day  of  October,  1891,  fell  on  Monday,  the  first  day  of 
the  October  term  of  said  court. 

We  have  thus,  according  to  the  record,  a  judgment  ren- 
dered, one  single  definite  sentence  of  the  law  imposed,  upon 
two  daj''s,  and  at  two  different  terms  of  court.  There  is  no 
warrant  for  such  practice.  A  judgment  is  the  sentence  of 
the  law  declared  by  the  court;  it  is  an  act  done,  and  pre- 
sumably, entered  inMayiti. 

Ordinarily,  the  law  does  not  take  note  of  fractions  of  a 
day;  judgments  are  therefore  recorded  as  entered  upon  a 
certain  day;  and  there  is  neither  authority  for,  nor  propriety 
in  rendering  one  and  the  same  judgment  in  the  same  cause, 
upon  two  distinct  days.  At  the  common  law  all  judgments 
related  to,  and  were  considered  as  entered  upon  the  first 
day  of  the  terra,  and  the  lien  thereof  dated  from  said  first 
day;  by  the  statute  of  this  State,  Sec.  1,  Chap.  77,  a  judg- 
ment is  a  lien  on  real  estate  from  the  time  when  it  is  rendered; 
there  being  no  priority,  as  to  lien,  among  judgments  ren- 
dered at  the  same  term. 

Whether  the  lien  of  this  judgment  dates  from  October 
17th  or  October  19th,  it  is  impossible  to  tell;  so,  also, 
whether  the  lien  of  this  judgment  is  prior  to  that  of  those 
judgments  rendered  at  the  October  terra  of  the  court  or 
shares  equally  with  them;  in  brief,  is  it  a  judgment  of  the 
September  or  of  the  October  term  of  the  court,  is  one  of 
the  questions  presented  by  this  anomalous  record. 

The  rights,  not  only  of  the  parties  thereto,  but  of  others, 
may  depend  upon  the  answer  to  this  question. 

If  this  is  a  judgment  of  the  October  term,  then  the 
motion  to  set  it  aside,  being  made  during  the  term  at  which 
it  was  entered,  was  in  time  and  should  have  been  granted; 
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and  the  bill  of  exceptions  having  been  signed  during  the 
term  at  which  such  motion  was  disallowed,  is  a  record 
which  can  be  considered,  and  shows  what  the  true  condi- 
tion of  the  cause  was  when  the  judgment  was  had. 

If  this  is  to  be  considered  a  judgment,  then  it  is  of  the 
October  term.  It  purports  to  be  a  final  judgment,  putting 
an  end  to  the  litigation  in  that  cause  between  the  parties 
thereto.  After  a  final  judgment  there  is  nothing  for  the 
court  to  do  except  to  aid  as  it  may  in  the  carrying  into 
effect  of  its  final  order.  , 

A  final  judgment  is  the  final  act  by  which  the  rights  of 
the  parties  are  fixed. 

For  the  court  to  go  on  adjudicating  upon  and  determining 
the  rights  of  parties  is,  in  effect,  to  say  that  the  litigation 
is  not  at  an  end — the  final  judgment  not  yet  pronounced; 
hence,  when  the  court,  speaking  by  its  record,  declares  that, 
on  the  "  17th  and  19th  day  of  October,"  "it  was  considered 
by  the  court,"  etc.,  it  is  to  say  that  its  final  judgment  was 
not  rendered  until  the  day  last  named. 

The  recital  commencing  "Order,  October  19, 1891,  John 
W.  McClelland  v.  Elias  J.  Baldwin,"  is  merely  the  clerk's 
lazy  way  of  showing  that  the  order  which  follows  was 
entered  on  the  nineteenth  day  of  October;  it  does  not  pur- 
port to  show  that  the  judgment  before  and  separately  set 
forth  was  not  entered  on  the  seventeenth  day  of  October; 
there  is  not  in  the  record  any  order  of  adjournment  of  the 
September  term,  or  of  convening  at  the  October  term;  the 
record  and  minute  go  on  as  if  all  the  transactions  above 
mentioned  were  at  one  and  the  same  term. 

The  question  presented  by  the  filing  of  an  appearance 
paper  and  the  minutes  of  the  clerk  showing  the  making 
of  a  motion  by  the  defendant,  is  not  whether  such  appear- 
ance and  motion  is  not  a  sufficient  appearance  to  warrant 
the  entry  of  a  personal  judgment,  but  whether  the  record 
shows  such  appearance  and  motion;  the  personal  judgment 
against  defendant  depends  upon  there  being  in  the  record  a 
showing  that  the  defendant  appeared  in  the  cause. 

If  the  record  does  show  an  appearance  by  the  defendant 
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then  unquestionably  such  appearance  was  sufficient  to  war- 
rant, at  a  proper  time  and  under  proper  proceedings,  a  per- 
sonal judgment  against  him. 

In  the  present  case  a  party  has  been  condemned  without 
hearing,  and  if  the  affidavits  presented  in  his  behalf  are  true, 
most  unjustly  condemned. 

We  are  therefore  compelled  to  consider  whether  the  rec- 
ord shows  that  he  had  such  an  opportunity  to  be  heard 
that  the  failure  to  have  a  hearing  was  his  fault;  that  is,  were 
the  proceedings  such  that  it  must  be  said  that  all  the  forms 
prescribed  for  obtaining  judgment  were  had.  So  tenacious 
was  the  common  law  that  no  one  should  be  condemned 
unheard,  that  under  its  provisions  it  was  not  only  necessary 
that  process  summoning  the  party  to  appear  should  be  served, 
but  a  plaintiff  could  not  declare  or  proceed  in  an  action  until 
the  defendant  had  actually  appeared  in  court  to  answer.  If 
the  defendant  refused  to  appear,  the  only  course  of  the 
plaintiff  in  actions  wherein  arrest  was  not  permissible,  was 
to  issue  continued  process,  or  to  distrain  upon  the  defend- 
ant's goods,  by  which  it  was  expected  be  would  be  induced 
to  appear,  or  to  outlaw  him,  by  which  he  incurred  a  qualified 
forfeiture  of  his  goods  and  lands,  and  his  civil  rights  as 
subject  were  suspended.  Chitty's  Pr.,  Vol.  3,  141;  Cooley's 
Bl'kstone,  book  3,  280;  1  EolL,  580-1;  15Coymn'sDig.,ti\le 
Pleader,  B.  1. 

The  actual  appearance  of  the  defendant  being  necessary  in 
order  to  enable  the  plaintiff  to  proceed,  it  was  essential  that 
the  record  should  show  such  appearance.  Tidd's  Pr.,  513, 
567. 

At  common  law  the  appearance  was  entered  with  the 
proper  filacer,  an  officer  whose  duty  it  was  to  file  the  writs  on 
which  he  made  proofs,  and  such  appearance  was  triable  by 
the  record.  Tidd's  Pr.,  238;  Corbet  v.  Cook,  Cro.  Eliz.  468; 
Comyn's  Dig.,  title  Pleader,  B.  1. 

Not  only  at  common  law  ought  the  appearance  to  have 
been  entered  of  record,  but  the  entry  on  the  filacer's  book  as 
well  as  the  mere  statement  of  it  on  the  recognizance  roll; 
the  imparlance  plea  or  issue  roll  was  not  an  entry  of  record. 
Tidd's  Pr.,  238;  Xeil way's  Kep.,  180;  Comyn's  Dig.,  mpra. 
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A  record  is  a  memorial  of  a  proceeding  or  act  of  a  court 
of  record,  entered  on  a  roll  or  proper  place  for  the  preserva- 
tion thereof.  Coke  on  Litt.,  117-2;  Comyn's  Dig.,  title 
Kecord,  208;  Croswell  v.  Byrens,  9  Johnson's  Rep.  287. 

At  common  law  the  nisi  prius  record  was  the  official 
statement  of  the  writ  and  pleadings,  for  the  useof  the  judge 
at  nisi  prills;  on  this  was  subsequently  entered  the  postea 
and  judgment.  Chitty's  Gen.  Pr.,  Vol,  3,  804;  Stephen  on 
Pleading,  79-81. 

In  Croswell  v.  Byrens,  supra^  it  was  held  that  a  rule  of 
court  setting  aside  a  judgment,  was  not  a  part  of  the  record 
and  could  not  be  received  as  evidence  against  the  record, 
and  that  to  give  an  entry  on  the  minutes  the  authority  of  a 
record  would  destroy  the  certainty,  order  and  solemnity  of 
enrollments;  and  the  court  said :  "  It  has  frequently  been 
held  that  the  courts  can  not  regard  any  proceeding  as  a 
matter  of  record  until  it  has  been  enrolled."  See  Hahn  v. 
Kelley,  34  Cal.  391,  422,  424;  McKnight  v.  Dunlop,  4  Barb. 
36,  39,  40. 

A  minute  of  the  clerk  is  not  a  record.    Martin  v.  Foulke 
114  111.  206;  Foreman  v.  Johnson,  37  111.  App.  452;  Leverige 
V.  Dayton,  4  Wash.  C.  C.  698. 

At  the  common  law,  nothing  but  what  was  enrolled  was 
part  of  the  record.  A  warrant  of  attorney  and  essoin  are 
not  part  of  the  record.  Case  XL VIII,  Jenkin's  Eep.,  25; 
Magher  v.  Howe,  12  111.  378;  Waterman  v.  Caton,  55  111.  94; 
Schmidt  v.  Bauer,  33  111.  App.  93. 

In  this  State  the  process,  pleadings,  etc.,  not  being  re- 
quired to  be  copied  upon  a  parchment  roll  or  in  a  book, 
become  a  part  of  the  record  by  being  filed.  Vail  v.  Iglehart, 
69  111.  332. 

But,  save  when  otherwise  provided  by  statute,  it  is  in  this 
State  only,  that  such  papers  and  entries  as  were  at  common 
law  enrolled  as  a  part  of  the  record,  by  mere  filing  or  entry, 
become  a  part  of  the  record. 

Under  our  statute  permitting  the  entry  of  judgments  by 
confession  in  vacation,  the  warrant  of  attorney  upon  which 
a  judgment  is  so  entered  by  being  filed  becomes  a  part  of 
the  record.     Schmidt  v.  Bauer,  supra. 
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Had  appellant  filed  a  plea,  such  pleading  would  have  been 
a  part  of  the  record,  and  the  record  would  have  recited  that 
he  came,  etc.;  the  record  in  the  present  case  contains  no 
recital  of  calling,  finding  of  service  upon  appearance,  or  plead- 
ing by  the  defendant;  it  is  barren  of  anything  showing  per- 
sonal jurisdiction  over  him,  and  a  personal  judgment  against 
him  is  therefore  unwarranted. 

Because  at  common  law,  judgment  could  not  be  entered 
against  the  defendant  until  he  had  actually  appeared,  the 
statute  of  this  State  authorizes  the  entry  of  judgment,  after 
service  of  summons,  for  want  of  appearance  (Sec.  39,  Chap. 
110);  but  there  are  no  provisions  making  the  mere  filing  of 
an  appearance  paper,  or  the  minute  of  a  motion,  a  part  of 
the  record;  and  while  it  is  the  case  that  after  judgment,  the 
entry  and  service  of  rules  to  plead, br  of  the  three  warnings 
that  at  common  law  the  plaintiff  was  obliged  to  give  the 
defendant  before  he  could  sign  judgment  for  want  of  a 
plea,  (Chitty's  Gen.  Pr.,  Vol.  3,  497,)  the  existence  and 
expiration  of  a  general  rule  to  plead  will  be  presumed, 
there  certainly  is  nothing  of  record  save  what  is  found 
therein. 

The  paper  appearance  in  this  case  was  filed  at  the  Sep- 
tember term,  and  appellee  claims  that  judgment  was  entered 
at  the  same  term.  There  having  been  no  personal  service, 
such  appearance,  if  by  way  of  a  plea,  or  if  it,  or  the  motion 
for  a  more  specific  bill  of  particulars,  had  been  made  a 
matter  of  record,  would  have  taken  the  place  of  personal 
service  as  of  its  date,  and  a  personal  judgment  thereon  could 
not  have  been  entered  at  the  same  term.  Hoes  v.  Van  Al- 
styne,  16  111.  384;  Flagg  v.  Walker,  109  111.  494;  Leopold  v. 
Steel,  41  111.  App.  17. 

Section  24  of  chapter  11,  entitled  "Attachments"  pro- 
vides that  when  the  defendant  appears  to  the  action,  the 
judgment  shall  have  the  same  force  and  effect  as  in  suits 
commenced  by  summons. 

Had  the  defendant  been  served  with  summons  upon  the 
day  the  appearance  was  filed,  judgment  could  not  have  been 
entered  against  him  before  the  October  term.    An  appear- 
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ance  in  an  attachment  case,  where  summons  has  not  been 
served,  does  not  operate  to  delay  judgment  against  the  prop- 
erty levied  upon,  nor  does  it  render  the  defendant  liable 
instanter  to  a  personal  judgment. 

I  understand  that  this  court  is  unitedly  of  the  opinion 
that  the  judgment  in  this  cause  ought  to  be  set  aside  if  in 
accordance  with  the  law  it  can  be. 

I  am  satisfied  that  the  law  requires  that  it  be  removed  and 
the  defendant  given  an  opportunity  to  present  his  defense. 


Mueller  t.  Nicliols. 

1.  Pledges. — Wlien  to  be  Sold  at  the  Request  of  Pledgor,— The  pledgee 
of  negotiable  paper  is  bound  to  use  reasonable  diligence  for  its  coUection; 
but  the  pledgee  of  either  chattels  or  choses  in  action  is  not  bound  to  seU 
the  same  at  the  request  of  the  pledgor. 

Memorandum. — Assumpsit.  In  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Appeal  by  defendants. 
Heard  in  this  court  at  the  October  term,  1898,  and  affirmed.  Opinion 
filed  December  21,  1893. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

A.  G.  Whitoet,  attorney  for  appellant. 

Sydney  Stein,  attorney  for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

The  question  presented  in  this  case  is  whether  the  holder 
of  a  warehouse  receipt  for  ten  barrels  of  whisky,  pledged 
to  him  as  security  for  the  payment  of  the  pledgor's  note,  is 
bound  upon  request  of  the  pledgor  to  sell  such  whisky  or 
the  receipt  and  apply  the  proceeds  to  the  payment  of  the 
note. 

Such  pledge  is  but  a  mortgage  and  we  are  not  aware  of 
any  rule  that  requires  the  holder  of  a  mortgage  to  foreclose 
the  same  upon  the  request  of  the  mortgagee. 
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The  pledgee  of  negotiable  paper  is  bound  to  use  reason- 
able diligence  for  its  collection,  but  the  pledgee  of  either 
chattels  or  choses  in  action  is  not  bound  to  sell  the  same  at 
the  request  of  the  pledgor.  Kozet  v.  McClellan,  48  111.  345; 
Story  on  Bailments,  Sec.  308;  Granite  Bank  v.  Eichardson,  7 
Met.  407;  Smith  v.  Stoul,  63  Me.  205;  Robinson  v.  Hurly,  11 
Iowa,  410;  3d  Parsons  on  Contracts,  289. 

If,  in  this  case,  the  pledgor  desired  to  have  the  receipt  or 
whisky  sold,  he  should  have  paid  up  his  debt  and  then  he 
could  have  done  what  he  liked  with  his  property.  He  can 
not  hold  the  pledgee  liable  for  any  loss  occasioned  by  his 
failure  to  sell. 

The  order  of  the  Circuit  Court  striking  appellant's  aflBda- 
vits,  etc.,  from  the  files  is  affirmed. 


Daniel  I.  Boone  et  al.  t.  Charles  W.  Colehour  et  al. 

1.  CROss-Bn.1/— iVof  Necessary  in  Foreclosure  Proceedings,  by  Subse- 
quent Incumbrances.  —In  a  suit  to  foreclose  a  trust  deed  against  the  owners 
of  the  equity  of  redemption  and  parties  holding  a  subsequent  ineumbranoe 
created  by  the  owner  of  the  equity  of  redemption,  a  croes-biU  by  the 
subsequent  incumbrancers  is  unnecessary,  as  they  can,  by  their  answer, 
claim  the  surplus  proceeds  after  the  paramount  incumbrance  is  paid. 

Memorandnm.— Foreclosure  proceedings.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Lorin  C.  Collins,  Judge,  presiding.  Decree  for 
complainants;  appeal  by  defendants.  Heard  in  this  courtat  the  October 
term,  1893,  and  affirmed.    Opinion  filed  January  11, 1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Montgomery  &  Montgomert,  attorneys  for  appellants. 

James  E.  Munroe,  for  Title  Guarantee  and  Trust  Com- 
pany, receiver. 

W.  H.  Colehour,  j>ro  se. 
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Opinion  of  the  Court,  Gary,  J. 

We  condense,  mainly  from  the  brief  of  the  appellants,  this 
statement  of  facts.  ' 

In  1871  some  Clarks  sold  the  land  in  question,  taking 
back  as  security  for  the  unpaid  portion  of  the  purchase 
money,  a  trust  deed  in  the  nature  of  a  mortgage.  In  1889 
the  lands  were  sold  under  a  decree  rendered  upon  a  bill  filed 
to  foreclose  that  trust  deed. 

An  incumbrance  created  in  1873  by  the  owners  of  the 
equity  of  redemption  had  come  to  the  ownership  of  the 
appellants. 

The  owners  of  the  equity  of  redemption,  as  well  as  the 
appellants,  were  defendants  to  the  bill  mentioned,  and  the 
appellants  filed  a  cross-bill,  setting  up  their  subsequent  incum- 
brance, to  which  the  owners  of  the  equity  made  no  answer, 
and  it  was  taken  as  confessed  against  them. 

In  the  progress  of  the  suit,  that  cross-bill  was  dismissed 
by  the  court,  as  the  appellants  could,  by  their  answer,  claim 
the  surplus  proceeds  after  the  paramount  incumbrance  was 
paid.    Boone  v.  Clark,  129  111.  466. 

In  January,  1890,  one  of  the  three  owners  of  the  equity  of 
redemption  filed  a  bill  against  the  other  two,  for  the  purpose 
of  getting  the  right  to  redeem  from  the  sale  into  a  man- 
ageable shape,  the  result  of  which  has  been  that  such  right 
to  redeem  has  been  conveyed  to  a  receiver  who  has  redeemed, 
and  is  holding  the  title  as  security. 

Now,  suppose  that  redemption  had  been  made  by  the 
owners  of  the  equity  of  redemption,  in  their  own  names 
and  with  their  own  funds.  In  such  case  it  might  be  well 
held  that  the  appellants  thereby  became  first  incumbrancers. 

Whether  such  owners  could  give  a  lien  upon  the  land  for 
money  borrowed  with  which  to  redeem,  which  lien  would 
be  superior  to  the  appellants',  may  be  doubted;  but  that  is  a 
question  we  deem  it  unnecessary  to  consider. 

Now  the  machinery  of  a  suit  in  equity,  and  a  receiver  ap- 
pointed by  the  court,  only  puts  the  receiver  in  the  place  in 
which  the  owners  of  the  right  to  redeem  could  have  put  a 
trustee,  if  they  could  have  agreed. 

Against  such  a  trustee  the  appellants  claim  would  and 
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could  have  been  only  a  right  to  foreclose.  His  sales,  if  he 
should  make  any,  would  be  subject  to  whatever  rights  the 
apj)ellants  might  have.  The  sales  by  a  receiver,  in  a  suit 
to  which  appellants  were  not  parties,  would  carry  no  better 
title. 

It  follows  that  as  purchasers  from  the  receiver  will  take 
subject  to  the  ri^j^hts  of  the  appellants,  if  they  have  any, 
they  should  not  shai'e  in  the  money  the  receiver  gets  upon 
the  sales,  and  therefore  that  their  intervening  petition  in 
the  suit  in  which  the  receiver  was  appointed,  praying  that 
he  might  be  required  to  make  sales  for  their  benelit,  was 
rightly  dismissed. 

This  view  of  the  case  makes  all  discussion  of  the  statute 
of  limitations  as  applied  to  the  claim  of  the  appellants,  and 
the  effect  of  the  tiiking  of  the  bill  as  confessed  by  the  own- 
ers of  the  equity  of  redemption,  irrelevant. 

The  curious  about  the  facts  of  the  case  may  find  them, 
except  as  to  the  receivership  and  present  petition,  in  the 
case  cited.    The  decree  is  affirmed. 


Chicago  and  W.  I.  B.  R.  Co.  y.  Massig. 

t 

1.  Neolioence — Knotcledge  of  Surroundingn. — A  person  thirty  years 
of  age,  in  tlie  employ  of  a  railroad  company,  was  injured,  as  was  claimed, 
by  reason  of  the  condition  of  some  planking  upon  the  track.  He  had 
worked  in  the  place  where  he  was  injured  for  two  years,  during  which 
time  the  planking  had  been  in  the  same  condition.  It  tros  held  that  his 
knowledge  of  tlie  condition  of  the  planking  prevented  his  recovery. 

2.  Fellow-servants— THio  are. — A  "hostler"  and  a  "helper"  in 
the  employ  of  a  railroad  company  at  a  round-house,  their  duty  being  to 
take  care  of  locomotives,  are  fellow-servants. 

Memorandnm. — Action  for  personal  injuries.  In  the  Superior  Court 
of  Ckx)k  County;  the  Hon.  Theodore  Brent ano.  Judge,  presiding.  Dec- 
laration in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  October 
term,  1893.    Reversed  and  remanded.    Opinion  filed  February  1,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Appellant's  Brief,  Osborn  &  Lynde,  Attorneys. 

That  Massig  and  EUing  were  fellow-servants  in  the  same 
line  of  employment,  and  had  been  throughout  the  whole 
courseof  Massig's  employment  habitually  associated  together 
in  their  work,  Massig  being  "  helper  "  to  EUing  in  the  move- 
ment of  the  engines  at  the  round-house,  and  were  co-operat- 
ing together  in  the  particular  work  in  hand  at  the  time  of 
the  accident,  is  too  clear  from  both  the  averments  of  the 
declaration  and  the  evidence  to  require  any  argument. 
Their  habitual  relations  in  their  general  work,  and  their 
particular  relations  in  the  particular  work  in  hand  at  the 
time  of  the  accident,  were  such  that  Massig  could  not  re- 
cover from  the  defendant  for  any  injury  he  should  sustain 
by  reason  of  Elling's  negligence  in  the  management  of  his 
engine;  and  if  it  should  be  held  that  the  accident  was  caused 
by  negligence  on  EUing's  part  in  running  the  engine  upon 
Massig,  then  we  submit,  that  in  the  management  of  the  en- 
gine EUing  was,  within  the  rule  so  often  stated  by  the  courts 
of  this  State,  a  fellow-servant  in  the  same  line  of  employ- 
ment with  Massig,  and  that  the  defendant  can  not  be  held 
liable  for  such  negligence.  C.  &  N.  W.  R.  R.  Co.  v.  Mo- 
randa,  93  lU.  302;  C.  &  E.  lU.  R.  R.  Co.  v.  Geary,  110  lU. 
383;  RoUing  Mill  Co.  v.  Johnson,  114  lU.  57,  64;  Stafford  v. 
C,  B.  &  Q.  R.  R.  Co.,  114  lU.  244. 

S.  P.  DouTHART,  attorney  for  appellee. 

Opinion  of  the  Court,  Gary,  J. 

The  only  argument  by  which  this  judgment  could  be  ex- 
cused is  in  the  concluding  paragraph  of  the  brief  of  the 
appellee :  "  It  may  cause  a  little  irritation  to  this  wealthy 
corporation  to  pay  it,  yet,  upon  the  other  hand,  it  will  enable 
the  poor  crippled  man  to  exist."  That  is  an  argument  of 
which  we  have  felt  the  force  heretofore.  Goss  v.  Suelau,  35 
111.  A  pp.  103. 

One  EUing  was  "hostler"  for  the  appellant  at  a  round- 
house, his  duty  being  to  care  for  locomotives  at  the  round- 
house, and  run  them  in  and  out  of  it,  and  the  appellee  was 
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his  "  helper."  EUing  ran  a  locomotive  upon  the  foot  of  the 
appellee  while  he  stood  with  it  upon  or  inside  one  rail.  The 
planking  between  the  rails,  it  is  alleged,  was  too  high.  The 
back  of  appellee  was  turned  toward  the  locomotive. 
Whether  the  condition  of  the  planking  contributed  to  the 
injury  to  the  appellee,  is  probably  wholly  conjectural;  but 
be  that  as  it  may,  he  had  worked  there  two  years,  want- 
ing a  month,  and  thinks  it  was  in  the  same  condition  all 
the  time.  He  was  no  boy,  but  a  man  upward  of  thirty 
years  of  age.  His  knowledge  of  the  condition  of  the 
planking  prevents  any  complaint  by  him  on  that  score.  U. 
S.  Rolling  Stock  v.  Chadwick,  35  111.  App.  474. 

The  apjjellee  and  Elling  were  fellow-servants.  Abend  v. 
Terre  Haute,  etc.,  R.  R.,  Ill  111.  202;  Chicago  &  E.  I.  R.R. 
V.  Geary,  110  111.  383. 

And  the  appellee  was  not  injured  in  consequence  of  any 
improi>er  exercise  of  the  authority  which  Elling  had,  so  as 
to  bring  the  appellee  within  the  doctrine  of  the  May  case. 
Chicago  &  Alton  R.  R.  v.  May,  108  111.  288. 

If  Davis  V.  New  York,  N.  H.  &  H.  R.  R.,  34  N.  E.  Rep. 
1070,  be  at  all  applicable  to,  or  parallel  with  this  case,  it  is 
no  authority  here,  being  decided  under  a  Massa<;husetts 
statute. 

It  is  not  material  to  inquire  whether  Elling  was  in  any 
particular  negligent,  though,  if  it  were  possible  to  conceive 
that  Elling  had  been  injured  by  the  appellee  being  in  the 
way  of  the  locomotive,  it  would  seem  that  he  would  have 
had  more  ground  to  complain  of  the  conduct  of  the  appellee, 
than  the  appellee  has  now  to  complain  of  the  conduct  of 
Elling. 

The  judgment  is  reversed  and  the  cause  remanded. 


Lynch  v.  Scroth  &  Ahrens. 

1.  Contracts — Relations  of  the  Parties—Construction, — ^In  constru- 
ing a  contract  relating  to  the  furnishing  of  materials  for  the  erection  of 
a  building,  the  relation  of  the  contracting  parties  to  one  another,  and 
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both  of  them  to  third  parties,  with  reference  to  the  subject-matter  about 
which  they  are  treating,  is  a  proper  subject  for  consideration  in  deter- 
mining what  effect  should  be  given  to  the  language  employed. 

2.  Statute  op  Frauds— When  Not  to  Plead  it  Specially. — When  the 
declaration  is  upon  the  common  counts,  the  defendant  is  not  bound  to 
plead  the  statute  of  frauds  specially,  but  is  at  liberty  to  base  his  defense 
upon  the  statute  without  pleading  it. 

Memorandnm. — ^Assumpsit.  In  the  County  Court  of  Cook  County; 
the  Hon,  Fbank  Scalbs,  Judge,  presiding.  Declaration  on  the  common 
counts.  Judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  October  term,  1898.  Reversed  and  remanded.  Opinion  filed 
February  18,  1894. 

The  opinion  states  the  case. 

John  N.  Jemison,  attorney  for  appellant. 

Peasb  &  McEwEN,  attorneys  for  appellees. 

Opinion  of  the  Court,  Shepard,  J. 

The  appellees  are  mill-work  manufacturers,  and  contracted 
to  sell  to  the  Empire  Building  Company,  a  corporation,  a 
quantity  of  mill-work  to  be  used  in  the  construction  of  a 
building  being  erected  by  said  corporation  for  Mrs.  Lynch, 
the  wife  of  appellant. 

The  contract  price  was  five  hundred  and  forty-five  dollars, 
and  of  that  amount  the  building  company  paid  two  hundred 
and  thirty-five  dollars,  leaving  a  balance  of  three  hundred 
and  ten  dollars. 

The  claim  of  appellees  is  that  after  having  delivered  and 
received  pay  for  the  materials  furnished,  to  the  amount  of 
two  hundred  and  thirty-five  dollars,  they,  being  solicitous  as 
to  the  responsibility  of  the  building  company,  refused  to 
deliver  any  more  materials,  except  upon  the  independent 
promise  of  a  responsible  party  to  pay  for  them,  and  that  ap- 
pellant made  such  promise,  and  that  they  delivered  the  bal- 
ance of  the  materials,  to  the  amount  of  three  hundred  and 
ten  dollars,  upon  such  independent  undertaking  by  the 
appellant. 

The  appellant  denies  having  promised  in  any  way  to  pay 
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for  tho  materials,  and  it  is  oontended  by  his  counsel  that,  at 
the  most,  whatever,  if  any,  promise  was  made  bj^  him,  was 
in  legal  effect  a  promise  to  pay  the  debt  of  another,  i.  e.y  the 
Emj)ire  Building  Company,  and,  not  being  in  writing,  falls 
within  the  statute  of  frauds  and  is  therefore  void. 

The  vertlict  of  the  jury,  rendered  adversely  to  the  conten- 
tion of  ap)>ellant,  on  the  question  of  fact  as  to  whether  or 
not  he  did  independently  promise  the  appellees  to  pay  them 
for  the  materials,  would  be  conclusive  upon  us,  if  the  jury 
had  been  permitted  to  consider  all  the  evidence  offered  that 
was  com  i)e tent  and  material,  on  that  issue  of  fact. 

The  materials  that  were  furnished  were  the  same  that  ap- 
pellees had  contracted  with  the  Empire  Building  Company 
to  deliver. 

The  Empire  Building  Company  was  the  original  contractor, 
and  the  appellees  were  sub-contractors,  with  reference  to  the 
owner  of  the  building  that  was  being  constructed,  and  the 
apj>ellant  was  the  agent  of  the  owner. 

At  the  very  time  of  the  making  of  the  alleged  promise  by 
api)ellant,  the  appellees  were  paid  by  the  appellant,  as  agent 
for  the  owner  of  the  building,  the  sum  of  two  hundred  dol- 
lars on  account  of  her  contract  with  the  building  company, 
upon  an  order  draw^n  by  the  latter  in  favor  of  the  appellees. 

The  mere  words  that  were  spoken  at  that  time  were  not 
all  that  should  have  been  heard  by  the  jury,  in  order  to 
determine  the  true  effect  to  be  given  to  them.  The  relation 
of  the  parties  to  one  another,  and  of  both  of  them  to  third 
parties,  with  reference  to  the  subject-matter  about  which 
they  were  treating,  was  a  proper  subject  for  consideration 
by  the  jury  in  determining  what  it  was  the  parties  referre<l 
to  by  the  words  they  used,  and  what  effect  should  be  given 
to  the  language  employed.  Here  were  sub-contractors  on 
the  one  side  and  the  agent  of  the  owner  of  the  building 
on  the  other,  engaged  in  a  conversation  about  the  further 
furnishing  of  materials,  which  the  former  had  contracted 
with  the  original  contractor  to  furnish,  for  the  use  of  the 
owner  of  the  building. 

Here  were  two  parties  brought  together  only  because  of 
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the  existence  of  a  contract  between  one  of  them  and  a  third 
party,  which  the  other  party  had  undertaken  with  that  third 
party  to  partly  perform,  and  in  order  that  the  jury  might 
understand  the  situation  of  all  the  parties,  it  was  proper  for 
them  to  have  before  them  that  contract  between  the  owner 
of  the  building  and  original  contractor,  and  it  was  error  to 
exclude  it  when  offered  by  appellant.  Again,  the  appellees 
were  sub-contractors,  as  against  the  owner  of  the  building, 
and  claiming,  as  they  do  in  this  suit,  not  as  sub-contractors 
but  as  original  contractors  with  the  appellant  in  his  individual 
capacity,  and  the  appellant  denying  such  original  contract 
with  himself,  it  was  material  for  him  to  show,  if  he  could,  by 
any  competent  evidence,  that  the  appellees  delivered  the 
material,  not  under  their  alleged  contract  with  him,  but  un- 
der their  contract  with  the  original  contractor. 

Tending  to  prove  that  fact,  the  notice  of  sub-contractor's 
lien  on  the  premises  on  which  the  building  was  constructed, 
which  was  served  by  the  appellees  on  Mrs.  Lynch,  the 
owner  of  the  premises,  on  September  28,  1892,  was  compe- 
tent evidence,  and  when  oifered  in  evidence  should  have 
been  received. 

That  notice  would  have  had  a  tendency  to  show  to  the 
jury  who  the  appellees  were  looking  to  for  payment,  and 
to  repel  their  claim  that  they  furnished  the  material  on  the 
independent  contract  of  appellant,  and  it  was  erroneously 
excluded. 

The  ultimate  question  in  the  cause  was  upon  whose  credit 
the  materials  were  delivered.  If,  as  contended  by  appellant, 
they  were  delivered  upon  the  credit  of  the  Empire  Build, 
ing  Company,  then  the  promise,  if  any,  by  appellant,  was  to 
be  answerable  for  the  debt  of  another,  and  not  being  in 
writing,  was  void  under  the  statute  of  frauds.  The  appel- 
lant was  precluded  by  the  rulings  of  the  court  from  show- 
ing the  circumstances  under  which  whatever  undertakinsr 
he  entered  into  was  made,  and  was  thereby  denied  the  priv- 
ilege of  invoking  the  aid  of  the  statute  of  frauds  in  his  own 
behalf. 

The  declaration  consisted  of  the  common  counts  only,  and 
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appellant  was  not  bound  to  plead  the  statute  specially,  but 
was  at  liberty  to  base  his  defense  upon  the  statute  without 
pleading  it.  That  could  only  be  done  after  he  had  been 
permitted  to  show  that  some  third  party  was  liable  for  the 
debt  he  had  become  answerable  for.  Browne  on  Statute  of 
Frauds,  Sec.  197. 

The  original  contract  would  have  a  tendency  to  establish 
the  fact  of  such  third  party's  liability,  and  so,  also,  would 
the  appellee's  notice  of  a  sub-contractor's  lien. 

The  cause  having  to  be  remanded  for  another  trial,  we 
forbear  from  any  discussion  of  the  merits,  as  disclosed  by  the 
record. 

The  judgment  of  the  County  Court  will  therefore  be  re- 
versed, and  the  cause  remanded. 


Mnnster  v.  Doyle  et  al. 


50      672  1.    'WATTEVt— Dismissal  of  Suit — ^Where  a  case  is  dismissed  for  want 

i2^^£21l  of  prosecution  and  never  formally  rein.<3tated,  but  the  parties  proceeded 
in  the  litig&tion,  taking  no  notice  of  the  dismissal,  the  dismissal  is 
thereby  waived. 

2.  Variance — Pleadings  and  Proof, -^In  a  mechanics'  lien  proceeding, 
where  the  petition  alleged  that  the  defendants,  who  were  husband  and 
wife,  were  the  owners  of  the  premises  and  contracted  with  one  Dick  for 
the  erection  of  a  building  upon  it,  and  that  he  failed  to  complete  his  con- 
tract, etc.,  the  proof  showed  that  the  husband  was  not  owner  nor  a  paity 
to  the  contract  with  Dick.    Held,  the  variance  fatal. 

8.  Mechanics'  Lien — Compliance  with  the  Statute.— A  petition  for 
a  mechanics'  lien  aUeged  that  the  owners  of  a  lot  contracted  with  one 
Dick  for  the  erection  of  a  building  upon  it.  The  contractor  Dick  was 
made  a  defendant,  but  he  did  not  answer.  The  decree  took  no  notice  of 
him  further  than  to  recite  that  he  appeared  in  person.  The  statute  re- 
quires the  decree  to  be  "against  the  owner  and  original  contractor." 
Sec.  45,  Ch.  82,  Liens.  It  was  held,  that  the  omission  to  comply  with  the 
statute  was  fatal  to  the  decree. 

4.  Mechanics'  Liens — Variance  Bet^ceen  Petition  and  Proof. — Sec. 
80  of  Ch.  82,  entitled  "  Liens,"  requires  a  sub-contractor  to  serve  notice 
on  the  *'  owner  or  his  agent."  As  the  statute  distinguishes  notice  to  the 
owner  from  notice  to  the  agent,  the  petition  should  state  the  fact  as  it 
was.  Where  the  petition  avers  that  notice  was  served  upon  two  owners 
and  the  decree  is  based  upon  the  finding  that  it  was  served  upon  one 
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only,  and  that  he  was  the  owner^s  agent,  it  wcu  held,  not  to  support  the 
petition. 

Memorandnm. — Mechanics'  lien.  Error  to  the  Superior  Court  of  Cook 
County;  the  Hon.  Kirk  Hawes,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  i  898.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 27,  1898. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Moses,  Pam  &  Kennedy,  attorneys  for  plaintiff  in  error. 

Young,  Makeel  &  Bradley,  attorneys  for  defendants  in 
error. 

Opinion  of  the  Court,  Gary,  J. 

It  is  not  pleasant  to  be  driven  to  a  reversal  of  the  decree 
in  this  case,  for  reasons  which  do  not  touch  the  real  justice 
of  the  case. 

The  defendants  filed  a  petition  against  the  plaintiff  and 
her  husband  for  a  mechanic's  lien,  alleging  that  the  Mun- 
sters  owned  a  certain  lot,  and  contracted  with  one  Dick, 
for  the  erection  of  a  building  upon  it.  That  he  failed  to 
complete  his  contract  and  that  the  defendants  furnished 
material  for  the  building  to  Dick,  for  which  they  had  not 
been  paid.  Upon  that  petition  they  obtained  a  decree 
against  the  plaintiff  alone.  The  case  was  once  dismissed 
for  want  of  prosecution,  and  never  formally  reinstated,  but 
the  parties  proceeded  in  the  litigation,  taking  no  notice  of 
the  dismissal.  The  dismissal  was  thereby  waived.  Pratt  v. 
Hunt,  41  111.  App.  140.  The  proof  shows  that  the  husband 
was  not  owner  nor  party  to  the  contract  with  Dick.  This 
variance  is  fatal.  Barrett  v.  Short,  41  111.  App.  25;  Purdy 
V.  Hall,  134  111.  298;  Cook  v.  MoUne  Plow  Co.,  134  111. 
350;  Prichard  v.  Littlejohn,  128  111.  123. 

The  contractor,  Dick,  was  a  defendant,  but  did  not  an- 
swer, and  the  decree  takes  no  notice  of  him  further  than  to 
recite  that  he  appeared  in  person.  The  statute  requires  the 
decree  to  be  "  against  the  owner  and  original  contractor." 
Sec.  45,  Ch.  82,  Liens.    The  Supreme  Court  has  held,  appar- 
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ently,  that  the  omission  to  comply  with  that  clause  of  the 
.statute  is  error.     Culver  v.  Elwell,  73  111.  586. 

The  statute,  Sec.  30,  requires  a  sub-contractor  to  serve 
notice  on  the  "  owner  or  his  agent."  As  the  statute  dis- 
tinguishes notice  to  the  owner  from  notice  to  the  agent,  the 
l^tition  should  state  the  fact  as  it  was.  The  petition  here 
avers  notice  served  upon  Julia  and  Morris  Munster.  The 
decree  is  based  upon  the  finding  that  it  was  served  upon 
him  only,  and  that  he  was  her  agent.  The  question  of  the 
truth  of  that  finding  will  not  now  be  considered,  but  if  true, 
it  does  not  support  the  petition. 

As  the  case  must  go  back  for  the  defendants  to  amend 
their  petition,  if  they  desire  to  do  so,  we  refrain  from  any 
discussion  of  the  real  merits.  Should  the  case  be  again  tried, 
it  may  present  a  different  aspect. 

The  decree  is  reversed  and  the  cause  remanded, 


Central  Park  Presbyterian  Church  t.  Hoskins. 

1.  Services— W/i«n  Not  Oratuitous. — An  architect  furnished,  gratui- 
tously, plans  for  a  church  costing  (3,500.  The  church  authorities,  in  the 
absence  of  any  agreement  tliat  he  was  to  do  so  without  charge,  aaked 
him  to  prepare  other  plans  for  a  building,  costing  considerable  more, 
which  he  did,  and  for  which  he  was  allowed  to  recover. 

2.  Pleading — Architecfa  Services. — The  services  of  an  architect  are 
classed  as  work  and  labor  and  may  be  recovered  for  under  the  common 
coimts. 

Memorandnm. — Assumpsit.  In  tlie  Superior  Court  of  Cook  County; 
the  Hon.  Philip  Stein,  Judge,  presiding.  Declaration  upon  the  common 
counts;  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this 
court  at  the  October  term,  1893,  and  affirmed.  Opinion  filed  February 
18,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 

Appellant's  Brief,  L.  Harmon,  Attorney. 

One  who  has  made  a  choice  between  two  inconsistent  or 
alternative  rights  or  benefits,  is  estopped  to  assert  or  claim 
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the  other.  Lee  v.  Templeton,  73  Ind.  315;  Stoddard  v.  Cnt- 
compt,  41  la.  329;  Succession  of  Monette,  26  La.  Ann.  26; 
Watson  V.  Watson,  128  Mass.  152;  Kunzie  v.  Wixom,  39 
Mich.  384;  Steinbach  v.  Relief  Ins.  Co.,  77  K  Y.  49S;  Scholey 
V.  Rew,  23  Wall.  (U.  S.)  331. 

When  a  party  to  contract  or  transaction  induces  another 
to  act  upon  a  reasonable  belief  that  he  will  waive  certain 
rights  or  terms,  he  will  be  estopped  to  insist  upon  such  rights 
or  terms  to  the  injury  of  the  one  misled  by  his  conduct. 
Longfellow  v.  Moore,  102  111.  289;  Giddens  v.  Crenshaw,  74 
Ala.  471;  Daniels  v.  Edwards,  72  Ga.  196;  Keys  v.  Scanlan, 
63  Wis.  345;  Haney  v.  Eoy,  54  Mich.  685;  Westbeiner  v. 
Phillips,  11  Neb.  54;  Winchester  Mfg.  Co.  v.  Funge,  109  U. 
S.  652. 

K.  H.  Vickers  and  James  B.  Muir,  attorneys  for  appellee. 

Opinion  op  the  Court,  Waterman,  J. 

This  was  an  action  by  appellee  for  compensation  for  serv- 
ices as  an  architect,  by  him  performed  for  appellant. 

The  principal  question  was  whether  these  services  were 
freely  rendered  in  a  presentation  of  plans  by  architects 
competing  for  employment  about  a  building  to  be  erected 
by  appellant.  If  we  were  trying  this  case  upon  the  ques- 
tions of  law  and  fact  shown  by  the  record,  and  upon  the 
evidence  there  presented,  we  quite  likely  would  not  come 
to  the  conclusion  reached  by  the  court  and  jury  before  whom 
the  case  was  tried;  yet  we  see  no  sufficient  reason  for  inter- 
fering with  the  conclusion  reached  by  the  jury;  to  the 
arbitration  of  juries,  questions  of  fact  are  by  the  law  com- 
mitted. 

It  is  doubtless  the  case  that  the  sympathies  of  the  jury 
were,  at  the  outset,  with  appellee  and  against  the  corpora- 
tion he  had  sued;  but  this  is  almost  invariably  the  case 
where  individuals  have  litigation  with  incorporated  bodies, 
and  would  be  the  case  upon  another  trial  of  this  cause. 

Appellee  may  have  intended  to  furnish,  gratuitously, 
preliminary  plans  for  a  structure  to  cost  $3,500,  and  have  been 
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unwilling  to  supply  sketches  or  suggestions  of  any  sort  as 
to  a  building  costing  considerably  more  than  that  sum. 

We  think  that  there  was  evidence  warranting  the  jury  in 
concluding  that  after  appellee  had  gratuitously  supplied 
plans  for  a  small  structure,  the  church  authorities,  in  the 
absence  of  any  agreement  that  he  was  to  do  so  without 
charge,  asked  him  to,  and  that  he  did,  make  and  present 
other  plans,  for  which  latter  work  the  court  below  has 
awarded  him  compensation. 

It  was  not  necessary  that  there  should  be  any  special  count 
in  the  plaintiflTs  declaration.  His  action  was  really  for  work 
and  labor,  and  the  common  counts  were  sufficient.  Moulton 
V.  Trask,  9  Metcalf,  577. 

The  suggestions  of  appellant  that  the  alhgata  andprobata 
must  correspond,  are  a  correct  statement  of  the  law,  but  are 
not  applicable  to  the  conditions  presented  by  the  record  of 
this  case. 

The  question  in  this  case  is  not  whether  the  trustees  of 
appellant  were,  by  any  action  on  its  part,  authorized  to  em- 
ploy appellee,  but  were  they  as  trustees  or  officers  clothed 
with  such  apparent  authority  as  made  their  acts  binding 
upon  appellant  when  dealing  with  one  who  in  good  faith 
gave  credit  to  the  corporation. 

Some  of  the  rulings  of  the  court  below  complained  of,  can 
not,  in  the  light  of  this  record,  be  justified,  but  we  find  none 
so  prejudicial  to  appellant  as  to  require  a  reversal  of  this 
judgment,  and  it  is  affirmed. 
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io7s  ^oej      1.    NEauoENCB — Erection  of  Machines  by  Railroad  Companies  Near 
\f-   ^V!  ^^^  Track. — Railroad  companies  have  no  right  to  erect  machines,  for 
any  purpose,  so  near  the  track  that  the  slightest  indiscretion  on  the  part 
_    of  the  employes  will  prove  fatal. 
^  ^yj       2.    Negligence — A  Question  for  the  Jury. — In  the  trial  of  an  action  for 
50^~67(5  negligence,  it  is  for  the  jury  to  decide  who  is  negligent,  and  if  both  the 
'114    ^471  plaintiff  and  whoever  operated  the  cars,  were  negligent,  then  the  com- 
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3.  Evidence — Of  What  Courts  Take  Notice,— In.  an  action  to  recover 
for  an  injury  it  appeared  that  the  cars  which  caused  the  injury  were  pro- 
pelled by  a  locomotive  having  on  it  a  sign  '^  Railroad  Switching  Associ- 
ation '*  and  that  the  association  was  not  a  corporation  but  an  associsr 
tion  of  several  railroads.  Who  they  were,  was  not  proved.  In  such 
a  case  the  general  course  of  railroad  business  may  be  judicially  noticed 
on  the  principle  that  courts  will  not  pretend  to  be  more  ignorant  than 
the  rest  of  mankind. 

4.  Railboads — Presumptions  of  Ovmership  of  Locomotives. — ^A  loco- 
motive is  generally  operated  by  the  road  to  which  it  belongs,  and  it  is  a 
fair  inference  that  if  it  is  operated  by  an  unincorporated  association  of 
railways,  the  owner  of  the  locomotive  is  one  of  them. 

5.  Evidence —  IVhen  Strong  by  Comparison. — Weak  evidence  becomes 
strong  by  neglect  of  the  party  against  whom  it  is  put  in,  in  not  showing 
by  means  within  his  easy  control,  that  the  conclusion  drawn  from  such 
evidence  is  untrue. 

Memorandam.— Action  for  personal  injuries.  In  the  Circuit  Court  of 
Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding.  Declaration 
in  case;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  October 
term,  1893,  and  affirmed.    Opinion  filed  January  11,  1894. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 


Geo.  Willard  and  Wm.  E.  Mason,  attorneys  for  the  appel- 
lant. 

Duncan  &  Gilbert,  attorneys  for  appellee. 

Opinion  of  the  Coukt,  Gary,  J. 

This  is  an  action  by  the  appellee  as  plaintiff  below,  for 
personal  injury. 

The  only  question  in  the  case  is  whether  the  evidence  jus- 
tified a  verdict  for  the  plaintiff. 

We  extract  from  the  brief  of  the  appellant  this  description 
of  the  place  at  which  the  injury  was  inflicted,  and  of  the 
course  of  business  there : 

"  Morris  &  Company's  packing  house,  where  the  injury 
happened,  is  situated  on  the  northwest  corner  of  what  would 
ba  Loomis  street  on  the  east,  and  Forty-third  street  on  the 
south,  if  those  streets  were  cut  through  the  grounds. 
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The  southeast  corner  of  the  packing  house  was  rounded 
oflf  and  a  phitform  extended  along  the  curved  line  reaching 
around  on  the  south  side  of  the  building.  Next  to  the  plat- 
form was  a  railroad  track  upon  which  cars  were  placed  and 
loaded  from  the  packing  house  across  the  platform,  and  next 
south  and  easterly  of  this  loading  track  lay  another  track, 
known  as  the  Nelson  Morris  and  Swift  main  track.  Both 
tracks  connected  with  tracks  running  north  and  south  on  the 
line  of  Loomis  street. 

South  of  these  two  tracks  stood  the  Nelson  Morris  &  Com- 
pany tin  shop,  carpenter  shop,  glue  house  and  other  build- 
ings belonging  to  the  Nelson  Morris  &  Co.  plant.  As  a 
means  of  passage  to  and  fro  between  these  buildings  and  the 
packing  house  buildings,  one  or  more  bridges  or  viaducts 
were  constructed  over  the  tracks,  but  were  not  exclusively 
used,  many  of  the  employes  being  in  the  habit  of  crossing 
on  a  level  with  the  tracks  and  climbing  a  ladder  four  or  five 
feet  high  attached  to  the  side  of  the  platform,  and  when  cars 
were  in  the  way  the  employes  were  in  the  habit  of  going 
over,  under  or  between  them  in  making  the  passage. 

The  railroad  cars  were  taken  to  and  from  the  Morris  & 
Company  plant  by  means  of  locomotive  engines,  and  the 
switching  necessary  to  be  done  for  the  plant  was  done  by 
the  same  means  and  on  the  two  tracks  above  described. 
Such  switching  was  of  daily  occurrence  and  was  done  in  a 
manner  usual  and  customary  to  that  locality.  For  example, 
if  there  were  cars  on  the  platform  track  which  were  to  be 
taken  oflf  and  away,  and  such  cars  were  mixed  with  other 
cars  on  the  same  track,  then  the  locomotive  was  attached  to 
the  easterly  end  of  the  line  and  the  track,  in  switchman's 
parlance,  was  "  pulled,"  and  the  cars  thrown  alternately  down 
upon  one  or  the  other  of  the  two  tracks,  as  was  necessarj'^  to 
select  out  those  desired.  The  engine  did  not  keep  hold  of 
the  cars  until  brought  to  a  standstill,  nor  did  the  switch- 
men ride  or  follow  them  to  point  of  stoppage,  but  they  were 
given  a  reasonable  momentum  and  cut  oflf  and  allowed  to 
run  by  themselves.  In  that  way  concussion  between  stand- 
ing and  moving  cars  took  place  with  varying  degrees  of 


First  District — October  Term,  1893.      679 

^    ■       .  ...     I ..  II  I  .  ■       ■ 

p.,  Ft.  W.  &  C.  Ry.  Co.  V.  Callaghan. 

-  -■   ■  ■  — 

force,  and  at  points  so  far  away  from  the  engine  as  that  its 
bell  might  or  might  not  be  heard. 

This  mode  of  switching  had  been  followed  at  the  Nelson 
Morris  &  Company  plant,  and  on  those  two  tracks,  during 
the  year  and  a  half  that  the  plaihtiflf  had  been  employed 
there,  next  before  the  accident,  and  his  testimony  shows  he 
understood  it  perfectly  well.'^ 

The  plaintiff  was  a  carpenter  employed  by  Morris  &  Com- 
pany, and  on  the  26th  day  of  October,  1889,  in  the  course 
of  his  employment,  had  occasion  to  cross  from  the  carpenter 
shop  to  the  packing  house.  Instead  of  crossing  by  one  of 
the  bridges — which  required  climbing  of  stairs — he  went  on 
the  ground,  to  cross  the  tracks.  Two  box  cars  stood  upon  a 
track  and  as  he  got  to  the  west  of  them,  some  other  cars 
were  sent  against  them  from  the  east,  which  sent  them 
against  the  plaintiff  and  inflicted  the  injury. 

A  material  circumstance  in  the  case  is  whether  the  place 
of  the  injury  was  a  public  street  where  everybody  had  a 
right  to  go,  or  private  grounds  of  anybody,  and  if  so, 
whom. 

The  only  testimony  on  that  point  is  abstracted  by  the 
appellant  as  follows : 

"  I  witnessed  the  accident  from  a  covered  bridge  connect- 
ing the  Nelson  Morris  Company  tin  shop  with  their  canning 
establishment.  The  bridge  crosses  43d  street,  and  is  about 
twenty-two  feet  above  the  ground,  and  over  the  railroad 
tracks. 

Loomis  street  runs  north  and  south  on  the  east  side  of 
Nelson  Morris'  packing-house  and  43d  street  runs  east  and 
west  on  the  south  side  of  the  packing  house.  I  was  on  the 
bridge  looking  out  on  what  would  be  43d  street  if  it  were 
opened. 

At  the  time  of  the  accident  the  plaintiff  was  going  from 
the  carpenter  shop  west  on  43d  street  and  crossed  to  a  pass- 
age-way used  by  the  employes  across  the  tracks  to  the  pack- 
ing-house. The  packing-house  is  built  on  a  curved  line, 
crescent  shaped,  around  42d  to  43d  streets.  This  passage- 
way crossed  probably  sixty  feet  west  of  Loomis  street.    The 
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passage-way  led  to  a  pair  of  stairs  going  up  on  the  platform 
and  from  there  into  the  packing-room. 

The  pjissage-way  was  probably  used  by  an  average  of 
fifteen  hundred  emploj'^es  a  day,  previous  to  the  accident. 

I  noticed  the  plaintiflf  at  the  comer  of  the  shop  walking 
up  43d  street." 

The  only  words  upon  which  to  raise  a  doubt  as  to  the 
place  being  a  public  street,  are  "  what  would  be  43d  street 
if  it  were  opened,"  and  what  is  to  be  understood  by  them 
is  conjectural.  Without  those  words  the  description  is  as 
definite  as  would  be  given  of  streets  surrounding  the  court 
house,  in  a  case  where  they  were  to  be  mentioned  as  a  scene 
of  action. 

No  question  was  made  on  the  trial  whether  the  place  was 
a  street  or  not.  In  support  of  the  verdict  it  must  be  taken 
to  have  been  a  street. 

It  is  proven  that  the  plaintiflf,  before  going  behind  the 
cars,  looked  along  the  south  side  of  them  to  the  east,  but  as 
the  track  curved  away  from  his  point  of  view,  northward, 
he  could  see  nothing. 

If  fifteen  hundred  employes  crossed  there  daily,  as  was 
stated,  the  course  of  business  as  there  pursued,  had  all  the 
certainty  of  ultimate  disaster  spoken  of  in  I^e  Shore  & 
Michigan  Southern  Ry.  v.  Johnson,  35  App.  430.  And  even 
if  the  place  were  not  a  public  street,  the  principle  of  Chicago, 
Burlington  &  Quincy  R.  R.  v.  Gregory,  58  111.  272,  might 
apply — that  "railway companies  have  no  right  to  erect  ma- 
chines, for  any  purpose,  so  near  the  track  that  the  slightest 
indiscretion  on  the  part  of  the  employes,  will  prove  fatal."  It 
was  for  the  jury  to  decide  who  was  negligent,  and  if  both 
the  plaintiff  and  whoever  operated  the  cars,  were  negligent, 
then  the  comparison  of  the  degrees  of  negligence  was  for 
the  jury,  with  little  room  to  doubt  the  result. 

The  main  reliance  of  the  appellant  is  upon  a  supposed  in- 
sufficiency of  the  proof  that  the  cars  that  bumped  the  others 
against  the  plaintiff  were  sent  by  the  appellant. 

The  proof  is  that  those  cars  were  sent  by  a  locomotive, 
No.  39,  of  the  appellant;  that  it  had  on  it  a  sign,  "  Railway 
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Switching  Association;"  that  the  association  was  not  a  cor- 
poration, but  an  association  of  several  railroads,  but  who 
they  were,  was  not  proven. 

In  such  a  case  the  general  course  of  business  may  be  judi- 
cially noticed  on  the  principle  quoted  in  Fisher  v.  Jansen, 
30  111.  App.  91,  that  "  courts  will  not  pretend  to  be  more 
ignorant  than  the  rest  of  mankind." 

A  locomotive  is  generally  operated  by  the  road  to  which 
it  belongs,  and  it  is  a  fair  inference  that  if  it  is  operated  by 
an  unincorporated  association  of  railways,  the  owner  of  the 
locomotive  is  one  of  them. 

Weak  evidence  becomes  strong  by  the  neglect  of  the  party 
against  whom  it  is  put  in,  in  not  showing  by  means  within  the 
easy  control  of  that  party,  that  the  conclusion  drawn  from 
such  evidence  is  untrue.  Great  Western  R.  R.  Co.  v.  Bacon, 
30  111.  348;  Germ.  Fire  Ins.  Co.  v.  Klewer,  129  111.  559. 

The  judgment  is  affirmed. 


Metropole  Bailding  and  Turkish  Bath  Co.  v.  The  Garden 

City  Fan  Co. 
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1.  By-Laws — Not  Binding  upon  Whom. — A  person  not  a  member  of 
a  corporation,  in  contracting  with  it,  is  not  bound  to  take  notice  of  its  by- 
laws concerning  the  making  of  contracts  and  the  incurring  of  obliga- 
tions. 

2.  Corporations — Authority  of  Officer  to  Bind,  —A  contract  made  by 
a  corporation  was  signed  by  its  vice  president  (when  the  president  was 
in  town),  and  to  his  signature  he  affixed  tlie  title  of  president.  Held, 
the  question  is  not  what  authority  the  vice  president  actually  had  under 
the  by-laws,  but  with  what  authority  was  he  apparently  clothed. 


Memorandnm. — ^Assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  Jonas  HiTTcmNSON,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1898,  and  affirmed,  Gary,  J.,  dissenting. 
Opinion  filed  February  18,  18»4. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court. 
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Oliver  &  Suowalteb,  attorneys  for  appellant. 

Cratty  Bros.  &  Jarvis,  attorneys  for  appellee. 

Opinion  of  the  Court,  Waterman,  J. 

This  was  an  action  to  recover  the  price  of  a  steam  engine 
and  other  machinery  supplied  to  and  placed  in  the  building 
of  appellant  in  Chicago.  Appellant  was  the  owner  of  a 
large  hotel,  which  had  been  leased  to  another  company  for 
a  term  of  years. 

One  George  F.  Miller  was  the  vice  president  of  appellant, 
and  had  let  most  of  the  contracts  and  approved  most  of  the 
bills  made  in  the  building  of  its  hotel. 

One  Kennett  was  the  president  of  appellant. 

Appellant's  hotel  was  leased  to  the  Metropole  Hotel  Com- 
pany, of  which  Miller  was  president. 

A  new  ventilating  fan  and  an  engine  to  run  the  same  be- 
ing needed  in  the  hotel,  Mr.  Miller  spoke  to  Mr.  Kennett 
about  this.     Kennett  testified  concerning  this  as  follows  : 

"  He  came  into  my  office  and  he  says,  '  We  will  have  to 
put  some  fittings  into  the  kitchen,  in  order  to  render  that 
part  of  the  hotel  fit  for  occupancy,  and  also  have  to  put  in 
a  ventilating  apparatus  to  prevent  the  smell  of  the  kitchen 
penetrating  into  the  upper  floors  of  the  hotel.'  I  asked  him 
what  it  would  cost.  He  said  he  thought  he  could  get  it 
done  for  a  thousand  dollars.  He  said  the  ventilating  would 
cost  about  $500,  and  the  kitchen  fittings  and  fixtures  $500. 
I  authorized  him  to  go  ahead  on  that  basis  and  have  it  done. 
This  was  prior  to  his  becoming  a  tenant,  you  understand, 
prior  to  his  becoming  the  tenant  of  the  hotel.  Some  time 
after,  he  came  in  and  informed  me  the  Garden  City — the 
Chicago  Nickel  Works  were  figuring  on  the  work  and 
would  make  a  contract,  and  they  did  make  a  contract,  which 
I  have,  and  thev  have  sued  on  that  contract.  Miller  claimed 
that  the  ventilating  apparatus  would  not  work,  and  without 
our  knowledge  or  consent,  he  took  it  out  and  incurred  this 
bill  of  seven  or  eight  hundred  dollars." 

Miller  testified  as  follows :    "  I  made  the  contract  with 
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the  Nickel  Works  to  put  in  a  fan  that  would  ventilate  the 
kitchen,  under  a  guarantee  that  it  would  ventilate  it,  just 
previous  to  the  opening  of  the  hotel,  some  time  in  Septem- 
ber, 1891,  I  think.  It  was  before  the  Hotel  Metropole 
Company  went  into  possession.  They  put  in  an  apparatus. 
After  it  had  been  in  several  months,  it  did  not  prove  satis- 
factory. I  ordered  it  out  and  put  one  in  its  place,  and  made 
a  contract  with  these  people  to  put  this  in  to  take  the  place 
of  the  one  I  originally  put  in,  as  the  first  one  did  not  fulfill 
the  contract.     That  is  all  there  is  to  this  whole  thing." 

A  written  contract  was  entered  into  between  appellant 
and  appellee  for  the  doing  of  the  work  for  which  this  suit 
was  brought.  Miller  signed  appellant's  name  thereto,  by 
himself,  as  "  president;"  he  was  then  vice  president,  and 
Kennett,  the  president,  was  in  town.  Miller  says  that,  by 
mistake,  he  put  opposite  his  name  "  president,"  instead  of 
vice  president. 

The  machinery  furnished  by  appellee  gave  good  satis- 
faction and  is  now  in  the  hotel. 

The  jury  found  a  verdict  for  appellee,  and  there  was 
judgment  thereon  for  S704.90. 

We  see  no  sufficient  reason  for  reversing  the  conclusion 
of  the  court  and  jury,  before  whom  this  cause  was  tried. 

Appellee  was  not  bound  to  take  notice  of  appellant's 
by-laws  concerning  the  making  of  contracts  and  the  incur- 
ring of  obligations.  Cook  on  Corporation  Law,  Sees.  723, 
724-727. 

The  question  is  not  what  authoritj^  Miller  actually  had 
under  the  by-laws,  but  with  what  authority  was  he  appa- 
rently clothed.    Mechem  on  Agency,  Sec.  279. 

He  had  been  permitted  to  act  for  this  company  in  letting 
most  of  the  contracts  and  approving  most  of  the  bills  for 
this  great  hotel,  and  he  had  been  directly  authorized  by 
appellant's  president  to  have  put  in  a  ventilating  apparatus 
costing  about  five  hundred  dollars.  This  meant  an  appa- 
ratus that  would  ventilate — do  what  was  required  of  it — 
work  to  reasonable  satisfaction.  He  ordered  one  of  the 
Nickel  Works;   it  proved  a  failure.    We  do  not  think  that 
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thereby  his  authority  was  exhausted.  The  permission ^vcn 
to  him  was  to  do  more  than  merely  try  an  apparatus. 
Mechem  on  Agency,  Sec.  311. 

The  Nickel  Works  put  in  a  ventilator  under  a  guaranty 
that  it  would  ventilate.  It  was  a  failure,  and  Miller  ordered 
it  out  and  took  from  ap|)ellee  a  contract  to  put  in  machinery 
that  would  ventilate;  this  appellee  did. 

We  do  not  regard  it  as  material  that  appellant  had,  when 
the  contract  with  apjiellee  was  made,  leased  its  hotel  to 
another  company,  under  an  agreement  that  it  was  to  keep  it 
and  all  things  therein  in  good  order.  Appellee  knew  noth- 
ing about  the  arrangements  between  appellant  and  the 
other  company;  there  is  no  imputation  upon  the  good  faith 
of  appellee. 

Nor  is  the  fact  that  appellant  has  been  sued  by  the  Nickel 
Works  material.  It  is  defending  that  litigation,  and  appar- 
ently has  a  good  defense. 

If  Miller  exceeded  his  apparent  authority  and  has  in- 
volved appellant  in  liability  which  he  should  discharge, 
w^hcn  it  has  paid  the  judgment  in  this  case  it  will  have  a 
cause  of  action  against  him. 

The  judgment  of  the  Superior  Court  will  be  aifirmed. 

Gary,  J.,  dissents. 

Opinion  of  the  Court  on  Rehearing,  Waterman,  J. 
In  a  petition  for  rehearing  filed  in  this  case,  attention  is 
called  to  the  fact  that  appellee  having  addressed  a  proposal 
to  do  the  work  for  which  this  suit  is  brought  to  "  Metro- 
pole  Building  and  Turkish  Bath  Co.,  2301  Michigan  avenue, 
City,"  the  acceptance  of  this  proposal  was  as  follows : 
*•  Accepted,  subject  to  my  approval. 

Geo.  S.  Miller,  Pres't., 
Metropole  Building  &  Turkish  Bath  Co." 

This,  it  is  urged,  was  not  an  acceptance,  and  did  not 
make  a  contract  by  the  company.  We  regard  this  instru- 
ment as  showing  a  contract  by  appellant.  New  Market 
Savings  Bank  v.  Gillett,  100  IlL  260;  Scanlan  v.  Keith,  102 
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111.  634;  Mechem  on  Agency,  Sec.  436;  Cook  on  Stock  and 
Stockholders,  Sees.  723  and  724. 

The  contention  that  Miller  did  not  sign  for  appellant,  but 
added  to  his  name  the  words  "  Prest.,  Metropole  Building 
and  Turkish  Bath  Co.,"  as  a  mere  description  of  himself,  is 
to  suppose  him  to  have  acted,  not  only  most  absurdly,  but  in 
such  a  manner  as  that  no  contract  at  all  was  made,  which 
is  opposed  to  all  the  evidence.  A  proposal  to  appellant 
would  not  become  a  contract  by  an  acceptance  by  Miller 
personally,  or  an  acceptance  by  any  one,  save  the  corpora- 
tion to  which  it  was  addressed.  Whether  as  between  ap- 
pellant and  its  lessee,  appellant  was  bound  to  put  in  or  pay 
for  the  ventilator,  is  a  question  which  has  never  been  pre- 
sented to  this  court. 

We  think  that  the  evidence  sustains  the  conclusion  of  the 
Superior  Court  that  Miller  did  not  exceed  the  authority 
which  he  apparently  had  to  accept  for  appellant  the  proposal 
made  to  it  by  appellee.  The  petition  for  a  rehearing  is  de- 
nied. 


Lake  Shore  &  M.  S.  B.  Co.  v.  Hession^  Administratrix^  etc. 

1.  Record — Stipulation  as  to  Bill  of  Exceptions. — Under  Sec.  68, 
Chap.  58,  R.  S.,  entitled  '*  Fees  and  Salaries,"  the  original  biU  of  excep- 
tions, instead  of  a  copy,  may  be  incorporated  in  the  transcript  of  the 
record  for  this  court,  only  when  it  is  so  agreed. 

2.  Record — Stipulation  to  Incorporate  the  BiU  of  Exceptions  in  the 
Record. — A  stipulation  which  provides  that  **  the  original  biU  of  ex- 
ceptions, instead  of  a  copy,  may  be  used  in  making  up  the  record,''  is 
merely  to  the  effect  that  in  making  up  the  record  of  the  lower  court  the 
original  may  be  used.  There  is  nothing  to  indicate  that  it  was  the  agree- 
ment of  the  parties  that  the  original  should  be  incorporated  in  the  trans- 
cript for  the  Appellate  Court,  and  without  such  an  agreement,  it  has  no 
place  in  the  Appellate  Court. 

Memorandnm. — Case.  In  the  Circuit  Court  of  Cook  County ;  the  Hon . 
Richard  S.  Tuthill,  Judge,  presiding.  Declaration,  death  by  negli- 
gent act;  plea  of  not  guilty;  trial  by  jury;  verdict  and  judgment  for 
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plaintifiF;  appeal  by  defendant.     Heard  in  this  court  at  the  October  term, 
1898,  and  affirmed.    Opmion  filed  February  1,  1804. 

The  statement  of  facts  is  contained  in  the  opinion  of  the 
court 

Gardner  &  McFadon,  and  Pliny  B.  Smith,  attorneys  for 
api)ellant. 

Case,  Hooan  &  Case,  and  Frederick  A.  Mitchell,  attor- 
neys for  appellee. 

Opinion  of  the  Court,  Shepard,  P.  J. 

The  appellee's  decedent  was  killed  on  October9, 1890,  at  the 
crossing  of  Fifty -first  street,  a  public  highway  in  Chicago,  by 
the  appellant's  railroad,  by  there  being  run  down  by  one  of 
appellant's  locomotives.  Fifty-first  street  is  crossed  by  a 
large  number  of  tracks  belonging  to  appellant,  and  at  the 
point  where  the  killed  man  was  struck,  he  was  more  than 
100  feet  from  the  westernmost  track  and  about  half  that  dis- 
tance from  the  easternmost  track. 

There  was  evidence  tending  to  show  that  the  locomotive 
which  produced  the  killing  was  running  at  an  excessive  rate 
of  speed,  that  its  bell  was  not  being  rung  as  it  should  have 
been,  and  that  the  crossing  gates  were  not  closed,  and  the 
question  of  negligence  was  the  main  one  on  the  trial. 

Under  the  circumstances,  as  found  to  exist,  we  can  not  say 
that  the  damages  are  excessive,  nor  can  we  say  from  such 
insj)ection  as  we  have  given  the  evidence,  that  the  court  and 
jury  were  not  warranted  in  finding  adversely  to  the  appel- 
lant on  the  question  of  negligence. 

We  think,  therefore,  it  would  be  our  duty  to  sustain  the 
judgment,  even  though  we  were  at  liberty  to  most  critically 
examine  the  record,  including  the  bill  of  exceptions.  But 
if  we  thought  otherwise,  we  should  nevertheless  have  to 
affirm  the  judgment,  because  the  bill  of  exceptions  is  no  part 
of  the  record  in  this  court  under  the  stipulation  entered  into 
between  counsel. 

The  original  bill  of  exceptions,  instead  of  a  copy,  may  be 
incorporated  in  the  transcript  of  the  record  for  this  court 
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only  when  it  is  so  agreed.  Kurd's  Rev.  Stat.  1891,  Sec.  68, 
Chap.  53,  entitled  "  Fees  and  Salaries." 

The  stipulation  accompanying  the  original  bill  of  excep- 
tions is  that  "  the-  original  bill  of  exceptions  instead  of  a 
copy  may  be  used  in  making  up  the  record  in  the  above  en- 
titled cause." 

The  stipulation  is  entitled  in  the  cause  in  the  Circuit 
Court,  and  is  merely  to  the  effect  that  in  making  up  the 
record  of  that  court  the  original  mav  be  used.  There  is 
nothing  to  indicate  that  it  was  the  agreement  of  the  parties 
that  the  original  should  be  incorporated  in  the  transcript 
for  this  court,  and  without  such  an  agreement  it  has  no 
place  here. 

This  question  has  been  repeatedly  passed  upon  by  this 
court,  and  always  the  same  way.  Overman  v.  Coal  Com- 
pany, No.  913,  filed  January  11, 1894,)  and  prior  cases  therein 
referred  to. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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Subordinate  lodges— Agents  of  the  general  lodge — Waiver  of 
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BENEFICIARY  SOCIETIES.     Contintted. 

rules,  etc 108 

Forfeiture  of  certificate — Inaauity  no  excuse  for  non-payment.  102 

BILLS— Titie  of  in  legislation 182 

bill  of  EXCEPTIONS— At  a  subsequent  term 645 

When  not  necessary 545 

Entry  of  appearance 645 

Exhibits,  etc 538 

Exhibits  to  be  incorporated  therein 533 

Original  incorporated  in  the  reoord 455 

Stipulation  to  incorporate  original,  etc 455 

Practice  in  appellate  courts 210 

Stipulation  to  incorporate  in  the  transcript 685 

BILL  IN  CHANCERY— Insufficient  verification 378 

Defective  verification  nunc  pro  tunc 378 

What  is  not  essential  to  the  validity  of  the  bill 329 

BILL  OF  SALE — Ab  security,  a  mortgage,  etc 324 

Security — Direction  as  to  surplus — Trust 824 

BOARD  OF  TRADE-Its  corporate  powers 568 

Committee  of  arbitration 569 

Powers  of  committee 569 

Jurisdictional  powers 569 

Power  to  govern  its  members 569 

Misfeasance  of  arbitration  committee 569 

Obligations — Common  law  bond 155 

BONA  FIDE  HOLDER— Of  a  promissory  note  with  a  blank  indorse- 
ment, presumption 508 

BOND — Breach  of  a  condition  in  receiver's  bond 810 

For  injunction  must  be  under  seal 601 

Injunction  required  by  statute 879 

Not  under  seal 601 

What  18  at  common  law 155 

BOOKS — Right  of  stockholders  to  examine 406 

BOOK  MAKING— Is  unlawful 181 

BREACH  OF  WARRANTY— When  a  question  for  a  jury 262 

BROKERAGE— Agent's  commission 115,  166 

BUILDING  CONTRACT— Architect's  certificate 247 

Delay  in  performance— Recoupment  of  damages — Measure  of 

damages 248 

Architect's  decision 867 

Architect's  final  certificate — Waiver 367 

Superintendent  as  arbitrator 867 

Certificate  of  superintendent — Fraud 867 

BURDEN  OF  PROOF— Highways,  showing  commutation 41 

In  cases  of  collateral  attack 60 

Showing  labor  system  not  in  force 41 

Commutations  of  poll  tax 41 

BY-LAWS— Not  binding  upon  whom 681 
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CARE  AND  NEGLIGENCE— Master  bound  to  use  reasonable  care 

in  furnishing  appliances 297 

Corresponding  duty  of  master  and  servant 297 

Selection  of  suitable  material,  etc 297 

Knowledge  of  defects 297 

CARRIERS  OF  PASSENGERS^-Bound  to  the  utmost  diligence  and 

care 276 

Duty  to  the  public 640 

CERTAINTY— Technicalities 226 

CHANCELLORr-Finding  questions  of  facts  by 469 

CHANCERY— Exceptions  to  answers 145 

Remedy  at  law,  etc .61 

Rules  as  to  parties  litigant 61 

CHATTEL  MORTGAGES— Executions  in  another  State 396 

Execution  in  another  State— Application 896 

CHATTELS  REAL— Sale  of  leasehold  estates  on  execution 420 

Unexpired  leases- subject  to  execution  sale 420 

CHECKS— Delivery  to  payee— Assignment 336 

Competing  checks— Priority  of  payment 836 

Partial  assignments 836 

Effect  of  drawing 434 

Rights  of  drawees 435 

Rights  of  check-holders 435 

Liability  of  the  bank  to  the  check-holder 435 

CITIES  AND  VILLAGES— Duty  to  light  and  pave  streets 132 

Not  insurers  against  accident 182 

Power  to  license — Exhibitions 110 

Ordinances  licensing  exhibitions Ill 

Ordinances — Part  valid,  part  invalid Ill 

Ordinances— Delegation  of  power Ill 

CLERK— Minutes  of,  not  arecord 646 

CLERKS  OF  COURTS— Entering  of  judgment  by 814 

Unauthorized  entry  by * 315 

COHABITATION— Not  always  evidence  of  marriage 544 

COMMERCIAL  AGENCIES— False  statements  to  by  merchants. . ,  94 

Effect  of  such  statements 94 

COMMISSIONS— Of  real  estate  brokers 550 

Recovery  of  by  real  estate  broker 179 

COMMITTEES— Board  of  trade 669 

COMMON  CARRIERS— Custom  when  no  elevator  is  named 389 

Statutory  duty  to  deliver  to  an  elevator  on  its  line  of  road 340 

Meaning  of  the  term  *'  Elevator  on  its  line  of  road "" 340 

COMMON  COUNTS— When  sufficients 247 

COMMON  LAW  RECORD—When  it  preserves  itself 645 
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CONCEALMENT— Evidence  of  fraud,  when 477 

CONDEMNATION  PROCEEDINGS— Deposite  in W 

CONDITIONS— Construction  of  in  sales 61 1 

Not  to  alien 630 

CONDITIONS  AND  COVENANTS— In  lease 630 

CONFESSION— Judgment  by,  in  vacation 646 

CONFIRMATORY  DECREE— Merely  interlocutory 537 

CONSERVATOR— Suits  against  for  debt  contracted  before  appoint- 
ment   376 

CONSIDERATION— Partial  and  total  faUure  of 301 

Sufficiency  of  in  quit  claim  deeds 17 

CONSIGNED— Meaning  of  the  word 839 

CONSTITUTIONAL  LAW— Granting  of  exclusive  privileges 182 

CONSTITUTIONAL  QUESTIONS-^urisdiction  of  AppeUate  Court  182 

CONSTRUCTION— Rules  of,  in  reference  to  contractB 840 

CONTEMPT.OF  COURT— Instituting  attachment  suits  after  the  ap- 
pointment of  a  receiver 547 

CONTINUANCE— Attorney  a  member  of  the  general  assembly 358 

Inability  of  attorney  to  attend  trial 635 

CONTRACTS— Acts  and  intention— Application  of  the  law 538 

Performance — What  is  a  reasonable  time 538 

Sale  of  land — Mutuality — Specific  perfoi-mance 638 

Between  a  banker  and  its  depositors 435 

Conditions  stated,  but  not  contained  in  the  written  contract 

afterward  made,  held  to  be  waived 75 

Execution  of ,  etc 117 

Sealed  instruments— Parties  to  suits  therein 117 

Repudiation,  etc 120 

Forfeitures — Liability  for  a  failure 254 

Implied  promise — Illustration 144 

Mutuality  and  in  restraint  of  trade 50 

Of  suretyship— Consideration 622 

Parol  for  the  purchase  of  real  estate — Recovery  of  deposit 9S 

Performance  prevented 581 

Beyond  the  power  of  performance 581 

Relations  of  the  parties— Construction ; 668 

Rescission  in  toto 434 

Right  to  break 806 

Delivery  vi  et  armis 307 

RuU>s  of  construction 840 

Specific  performance,  not  enforcible  by  injunction 810 

Subject  to  "  strikes  and  accidents." 881 

Rule  of  construction 881 

Sufficiency  of — Consideration — Quit  claim  deed 17 

Time  of  performance 173 

To  give  a  note — Breach  of — Damages^ 622 
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CONTRACTS.    Continued. 

Violation,  eta 

Void  as  to  term  under  statute  of  frauds  may  be  valid  for  other 
purposes 

CONTRACTOR— Who  is  a  contractor 

CONTRIBUTORY  NEGLIGENCE-Conduct  of  parties 

No  recovery  when 

CONVEYANCES-Notice. 

CORPORATIONS— Agreement  to  form 

Authority  of  officer  to  bind , 

By-laws  binding  upon  whom 

Legislative  power — Exemption  from  thie  effect  of  the  general 

law 

Subscription  for  stock  by  a  corporation 

Taking  property  out  of  the  possession  of  by  receiver 

Receiver  for  a  solvent 

CORPORATION  POWERS— Of  the  board  of  trade 

COSTS  IN  EQUITY— Guardian  ad  litem  fees 

COUNTS — Interest  upon  disputed 

COURTS — Duty  of  in  changing  attorneys 

Judicial  notice 183, 

Not  more  ignorant  than  the  rest  of  mankind 

Notice  of  the  contents  of  an  answer 

Power  and  jurisdiction 

COURTS  OF  LAW  — Power  to  protect  paities  from  double 
claims 563, 

Power  to  protect  parties  litigant 

Power  to  satisfy  judgments,  etc 

Records  of,  import  absolute  verity — Records  of  courts  of  gen- 
eral jurisdiction  import  absolute  verity 

Power  to  amend  records  at  a  subsequent  term 

The  text  of  jurisdiction 

COVENANTS— Not  to  assign 

When  implied 

COVENANTS  AND  CONDITIONS— In  lease 

CREDITORS— Rights  of  by  interpleader 

Rights  of  resident  and  non-resident ^. 

CREDITOR'S  BILL — Power  to  maintain— Remedy  at  law,  etc 

When  it  lies 

Legal  prerequisites 

Exhausting  the  remedy  at  law 

SheriiFs  duty  on  execution 

The  return  of  the  sheriff  must,  be  upon  his  own  responsibility. . 
CRIMINAL  LA  W— Horse  racing 

Selling  pools— Making  books 

GambUng — Lawful  and  unlawful  games 

What  is  a  gambling  house 

Statutes  prohibiting  gaming— Repeal 
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CROSS-BILL — Not  necessary  in  foreclosure  proceedings  by  sulise- 

quent  incumbrances 664 

CUSTOM-  Legal  requisites 228 

Sufficiency  of  evidence  to  sustain 228 

Presumption  that  it  is  known 228 

Beasonable  charges 228 

D 

DAMAGES— Breach  of  in  contract  to  give  a  note 622 

Consequential — ^Must  be  specially  pleaded 807 

Excessive — When  not  assigned  for  error 581 

Excessive  findings 136 

In  excess  of  the  amount  claimed 102 

Measure  of  in  breach  of  warranty 86 

On  dismissal  of  appeals 428 

On  dissolution  of  injunction 552,  879 

Six  thousand  dollars  not  excessive 205 

One  thousand  dollars  excessive 215 

Two  thousand  five  hundred  dollars  not  excessive 276 

When  excessive — Remittitur 297 

DEATH  BY  NEGLIGENT  ACT— Action  for  at  common  law 273 

DEATH  BY  WRONGFUL  ACT— Action  under  statutes 273 

Right  of  action  in  surviving  husband  when 273 

DEBT— Upon  bonds 155 

DEBTOR  AND  CREDITOR— Gifts  by  debtor  must  be  reasonable, .  286 

Unrecorded  mortgages 476 

Voluntary  acts 478 

Withholding  a  mortgage  from  record 476 

DEBTOR  IN  FAILING  CIRCUMSTANCES— Convey ances  by 476 

DECEIT- -Action  for,  when  maintainable 75 

Essential  elements  of 75 

Statements  as  to  quality  of,  etc 76 

DECLARATIONS— Defective,  after  verdict 128 

What  defects  are  cured  by  verdict 124 

DECLARATION— Insufficient  may  be  assigned  for  error 640 

Sufficiency  of  in  default 589 

DECREES— Inconsistent  with  the  bill 414 

Recitals  and  evidence 414 . 

Personal  for  the  payment  of  money 60 

DECREES  AND  ORDERS— Modem  forms 61 

DECREE  DISMISSING  A  BILL— Necessary  recitations 552 

DEFAULT— Error  to  entry  while  a  plea  is  on  file 181 

For  want  of  appearance — Practice :  645 

Setting  aside 47 

Sufficiency  of  declaration 559 

DEFENSE— Set-off  an  affirmative 81 


\ 
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DEFINITIONS-Of  judgment 645 

Of  record 646 

DEMURREIt-Special,  objections  to  form 461 

No  objection  can  be  made  other  than  those  stated ^ 461 

When  waived  by  pleading 584 

DSSCRIPnON  OF  PREMISES-Under  mechanic's  lien  law 467 

DISMISSAL— Reinstation  after  the  term. 595 

DISMISSAL  OF  SUIT— When  waived 672 

DISTRESS  FOR  RENT— When  it  lies 415 

DOUBLE  CLAIMS— Protection  of  parties  from 563 

DUTY— Allegations  of 640 

Of  street  railroads  in  meeting  cars 640 

Implied  in  actions  of  case 166 

Unreasonable  neglect  of 173 

E 

EMINENT   DOMAIN — Deposits  in   condemnation    proceedings — 

Possession  of  land  upon  deposits  made 84 

EMPLOYER — Duty  to  furnish  reasonably  safe  appliances 510 

EMPLOYMENT— Assuming  the  dangers  of  by  employe 445 

EMPLOYES— When  they  are  fellow-servants 123 

ENTRIES — Of  appearances  at  common  law 646 

ERROR — Assignm ent  of —Judgment  not  supported  by  declaration . .  583 

Waiver  of  assignment. 358 

ERRORS  OF  LAW — In  the  rulings  and  not  in  the  remarks  of  a 

court 288 

ESTOPPEL— By  judgment 503 

Infant  by  his  next  friend 276 

Infants  not  bound  by  application  of  the  law 276 

Not  in  the  matter  of  filing  statement  under  lien  law 168 

EVIDENCE — Abuse  and  vituperation  inadmissible 829 

Articles  of  insurance  association  as 424 

Attachment— Conversation  between  original  debtor  and  attach- 
ing creditors 896 

Books  of  account 558 

Cohabitation  not  always,  of  marriage 544 

Conflict  of,  a  question  for  the  jiuy 806 

Lost  instruments 426 

Minimum  allegation  maximum  proof 584 

Notice  imder  the  general  issue 801 

Of  set-off  under  the  general  issue 203 

Of  what  courts  take  notice 677 

When  strong  by  comparison 677 

Plaintiff  an  administrator— Competency 208 

The  thing  speaks  for  itself 871 

It  speaks  for  itself 429 
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EVIDENCE.     Conti7iued, 

Questions  of  fact  conflicting 000 

Recital  of  in  decrees 414 

Recoupment  under  the  general  issue 248 

Statement  of  an  agent 882 

Sufficiency  of  to  sustain  a  custom 228 

EXCEirriONS— Basis  for  overtlm)wing  a  judgment 283 

Time  for  taking 288 

EXCLUSIVE  PRIVILEGES— Granting  of,  constitutional  law 182 

EXCEPTIONS— When  taken  at  a  subsequent  term 645 

To  answer  in  chancery 145 

EXCESSIVE  DAMAGES— One  thousand  dollars  w  not,  when 215 

Two  thousand  five  hundred  dollars,  when  not  excessive 276 

Six  thousand  dollars  is  not,  when 205 

What  is  not 186 

WTien  not  assigned  for  error 581 

EXECUTION— When  fraudulent  as  to  other  cretlitors 518 

Duty  of  officer  having  same 519 

Duty  of  officer  after  levy 519 

Postponement  of  sale 519 

Officer  not  compelled  to  proceed  at  once  to  a  sale 619 

Sale  of  leasehold  estates  on 420 

Effect  of  issue  before  the  expiration  of  the  time  for  appeal 287 

Effect  of  delay  upon  the  lien 519 

Lien  of,  how  lost 519 

Sales  under — Reasonable  discr«ition  to  be  exercised 519 

SherilTs  duty  on,  before  creditor's  bill  is  filed 597 

Sheriff's  return— Requisites  of 597 

Subject  to  the  creditor's  control 597 

EXECUTION  SALES— Sales  in  separate  lots ! 519 

EXEMPTIONS— Waiver  of  the  right 287 

EXHIBITIONS— Power  in  cities  to  license 110 

Ordinance  licensing  exhibitions Ill 

F 

failure  of  TITLE— Refunding  of  purchase  on 17 

FALSE  STATEMENTS— Commercial  agencies 94 

FAMILY  EXPENSES— What  are 152 

FEES — Of  guardian  ad  litem  in  will  contests 88 

FELLOW-SERVANTS— Inquiry  as  to  when,  not  pertinent 446 

When  employes  are,  and  when  they  are  not 128 

Who  are 666 

FENCING  TRACK— When  no  measure  of  the  railroad's  duty 277 

FICTITIOUS  CAUSES— Not  in  favor  by  the  courts 92 

FINES  AND  PENALTIES— Power  to  inflict 81 

FORCIBLE  DETAINER— Sale  under  execution 420 
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PORECLOSUBE-- Fixing  soUcitor's  fees ! 146 

When  cross-bill  not  necessary 664 

FORFEITURE— Misfortune  or  willfulness  immaterial 254 

Misfortune  not  an  excuse  for  not  performing  a  contract 254 

Not  waived  by  the  acceptance  of  rent,  etc 629 

Of  certificate  in  beneficiary  societies 102 

FORMS— Of  decrees  and  orders 61 

Of  judgment  insufficient 428 

FRAUD— Certificate  of  superintendent  of  building  contracts 867 

Concealment  of,  etc. — Evidence/ 476 

Secrecy. 477 

Agreement  to  a  transaction  secret 477 

Refunding  purchase  money  by  grantor  in  a  quit  claim  deed ...  17 

Signature  to  contract  obtained  by  deceit 291 

Vendor  and  vendee— Worthless  checks 390 

Obtaining  goods  by  worthless  checks — Application 891 

When  an  execution  is  fraudulent  as  to  other  creditors 519 

FRAUD  AND  DECEIT— Action  for,  when  maintainable 75 

Essential  elements  of  the  action 75 

Statement  as  to  value,  quality,  etc 76 

FRAUDULENT  CONVEYANCES— Secrecy  and  concealment 477 

Effect  of  agreement  to  withhold  from  record 477 

FUNDS— Proceeds  of  trust  funds. .,, 890 

Q 

GAMING— Horse  racing  is 181 

Lawful  and  unlawful  games 181 

Wliat  constitutes 181 

Pool  selling  and  book  making — Act  of  1887 181 

GAMING  HOUSE — An  indictable  offense  at  common  law 181 

GARNISHEES— Acquisition  of  funds  after  answer 815 

GARNISHEE  PROCEEPINGS— In  attachment  proceedings -Ad- 
missibility of  judgment  against  principal  debtors 896 

GARNISHMENT— What  may  be  reached  by 211 

GIFTS — ^By  a  debtor — ^Must  be  reasonable 236 

By  husband  to  wife 286 

Debt  for  wages  of  laborer  or  servant 236 

GUARANTEE— Contract  distinct  from  maker 64 

GUARDIAN  AD  LITEM— Fees  in  contesting  wills 88 

H 

HIGHWAYS— Burden  of  showing  commutation 41 

Commutations  of  poll  tax — Burden  of  proof 41 

Poll  tax  and  cash  labor  system 41 

Poll  tax — Cash  and  labor  system — Burden  of  showing  which  is 

in  force 41 

Refusing  to  work—  Presumptions 41 
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HIG  n  WAYS.     Continued. 

Suit  for  poll  tax — Labor  system — Burden  of  proof 41 

Suit  for  poll  tax  not  a  penal  action — Rule  of  presumptions  ....  41 

HORSE  RACING— Exhibitions,  etc 110 

Is  gambling 181 

HUSBAND  AND  WIFE—Competency  of  the  wife  as  a  witness. . .  290 

Indirect  interest  of  the  husband 2S0 

Objection  to  testimony  waived 290 

Family  expenses 152 

Gifts  by  iiusband  to  wife,  valid  when 286 

Legal  services  furnished  the  wife  as  necessaries — Burden  of 

proof 27 

Necessaries  to  be  furnished 27 

Separate  maintenance — Alimony 149 

I 

IDEM  SONANS— No  material  difference  between  the  name  Alwin 

and  Alvin 202 

IMPLIED  PROMISE— Labor  and  services 148 

IMPUED  WARRANTIES— When  they  exist 262 

INCUMBRANCES — Subsequent,  in  foreclosure  proceedings 664 

INDEX— Not  an  abstract 334 

INFANTS — ^Not  bound  by  the  admissions  of  anybody 276 

INJUNCTION— Bonds  for,  must  be  under  seal 601 

Bonds  required  by  statute 879 

Damages  on  dissolution 879 

INJUNCTIONS— Damages  on  dissolution— Interest 552 

For  repeated  trespasses 291 

Performance  of  contracts 310 

INJUNCTION  BONDS— Defective  reformation 601 

Not  under  seal — Remedy 601 

INJURIES — ^Death — Wrongful  act,  etc. — Action  for  at  common 

law 273 

Death,  etc. — Action  under  statutes 278 

Death — Right  of  Action— Surviving  husband 273 

INNOCENT  PARTIES— Which  should  suffer 435 

INSANITY — No  excuse  for  non-payment  of  assessments  in  benefi- 
ciary societies 102 

INSOLVENTS— Conveyances  by  debtor  in  failing  circumstances. .  476 

Debtor  and  creditor — Unrecorded  mortgages 476 

INSOLVENT  CORPORATIONS— Power  to  enable  a  party  to  obtain 

judgment 503 

INSTRUCTIONS— Applicable  to  the  case 897 

As  to  whether  legal  services  are  necessary 28 

Breach  of  warranty — Measure  of  damajres— Profits. 86 

Exclusion  of  essential  elements  of  a  recovery 145 
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INSTRUCTIONS.     Caniinued. 

Improper  use  of  tlie  word  **  satisfy,"  etc 627 

In  commercial  agency  cases 95 

Must  be  applicable  to  the  evidence 161 

Statutaof  limitations 374 

The  term  defined 206 

To  be  in  writing— What  is  and  what  is  not— Application  of  the 

law 205 

Tq  find  a  verdict  for  the  defendant 470 

INSURANCE — Application  for  membership  part  of  contract 101 

Condition  of  policy — Construction — Immaterial 222 

ISSUES—Power  of  the  court  to  construe 222 

Failure  to  observe  condition  of  policy 424 

Articles  of  association  as  evidence 424 

INTENTION  AND  ACTS— Of  the  parties  to  the  contract 538 

INTEREST— Damages  on  dissolution  of  injunction 552 

Disputed  accounts 172 

INTERPLEADER— Rights  of  creditors 193 

Right  to  file  a  bill  for 562 

Jurisdiction  and  remedy  by  a  bill  of,  etc 562 

INTOXICATED  PERSONS— Prevailing  streets  in  cities 132 

J 

JOINDER  OF  PARTIES— Must  be  raised  in  the  court  below 281 

JOINT  TENANCY — Application  of  principles  by,  associations  for 

investment 176 

JUDGE — Statements  in  presence  of  the  jury 28 

JUDGMENTS — ^Admissibility  of,  against  principal  debtors 396 

Audita  querela — Actions  against  different  parties  for  the  same 
cause — Satisfaction  against  one — Power  of  the  court  to  satisfy 

judgment,  etc 55 

By  default 131 

Decrees — Personal  decrees  for  the  payment  of  money 60 

Defined — When  entered,  etc. 645 

Liens 645 

Entering  final  in  Appellate  Court 624 

Entry  of  a  judicial  act 814 

Entry  of  by  the  clerk 314 

Unauthorized  entry  by  a  clerk 315 

Exceptions — What  exceptions  form  a  basis  for  an  overthrow. .  283 

Filing  transcript  from  justice's  court  in  the  circuit  clerk's  office  286 

Liens  upon  real  estate — Effect  of  taking  an  appeal 286 

For  want  of  appearance 645 

Form 428 

Not  supported  by  declaration 583 

On  defective  pleading  not  a  bar 584 

Presumptions  as  to  regularity 645 

Separate  suits  against  maker  and  guarantor — Satisfaction  of  one 

judgment  satisfies  the  other 54 
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JUDGMENT  IN  BAR— On  a  note  before  maturity 503 

JUDGMENTS    AND  DBCREES-Collateral     attack— Burden    of 

proof 60 

Defects  in  the  petition ^ 60 

Essentials  of  the  record 60 

Presumptions  in  favor 60 

Test  of  jurisdiction 60 

JUDICIAL  ACTS— Entering  of  judgment  a  judicial  act 814 

JUDICIAL  NOTICE— Court  can  not  be  ignorant  of  that  which  is 

the  common  knowledge  of  the  community 182 

Courts  take  of  ordinances,  when 267 

Horse  racing  an  exhibition,  etc 110 

Surrounding  circumstances  in  general 677 

JURISDICTION— Appeals 428 

Courts  can  not  act  ana  aponte 60 

In  cases  of  interpleader 661 

Of  the  board  of  trade 669 

Presumptions  as  to  regularity  of  judgment 645 

Tlie  testof 60 

JURISDICTION  OF  APPELLATE  COURT— Constitutional  ques- 
tions   181 

JUROR — Can  not  be  heard  to  impeach  his  verdict 28 

JURY — Negligence   a  question  for 676 

Province  to  determine  questions  of  fact 186 

Province  to  determine  where  is  the  weight  of  evidence 161 

Statements  of  the  judge  in  presence  of 28 

JUSTICE'S  COURT— Eflfect  of  issue  before  the  expiration  of  time 

for  the  appeal 287 

Filing  of  transcript  on  appeal 286 

Effect  of  filing  transcript  in  the  Circuit  Court 286 

Filing  transcript  in  the  circuit  clerk's  office 286 

Effect  of  taking  an  appeal 286 

When  transcript  lien  upon  real  estate 286 

Names  of  actions  in. 555 

L 

LABOR  AND  SERVICES— Implied  promise  to  pay 143 

LABORER  AND  SERVANT— Debts  for  wages 286 

LANDLORD  AND   TENANT— Assignment  of  lease  without  au- 
thority— Waiver  of  forfeiture 629 

LANGUAGE— When  ground  for  new  trial 609 

LAW— Fundamental  principles 182 

LEASE — Condition  not  to  assign 680 

Covenants  and  conditions 680 

Power  of  re-entry  for  a  breach  of  a  covenant '  630 

Covenant  not  to  assign 680 

When  a  covenant  will  be  implied 680 
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LEASE.     Continved. 

Condition  not  to  alien — First  and  subsequent  alienations — Ex- 
ceptions to  the  rule 630 

Subject  to  execution  sale 420 

LEASEHOLD  ESTATES— Assignments  of 420 

LEGISLATIVE  POWER— Exemption    of    corporations  from  the 

effect  of  the  general  law. 183 

LIEN — Description  of  premises  to  be  affected 456 

Filing  statements  in  mechanic's  liens 168 

Proceeding  to  foreclose 168 

Statement  not  an  exhibit 168 

Sufficiency  of  statement 168 

Requisites  of  statement ^ 168 

Contents  of  statement 168 

Amount  must  be  due  when  statement  is  filed 168 

Filingstatements  under  Sec.  4,  Ch.  82,  R.  S 283 

'Limitation  clauses 238 

Not  dependent  on  Sec.  4,  Ch.  82,  R.S 288 

Sufficiency  of  statement 238 

Junior  and  prior  mortgagors 421 

Loss  of  by  afflux  of  time 217 

Release  by  sub-contractor 217 

Payment  by  owner  to  general  contractor 217 

Necessity  of  statement  under  Sec.  4,  Ch.  82,  R.  S 467 

Notice  under  Sec.  20,  Ch.  82,  R.  S 508 

Construction  of  the  statute 608 

Construction  of  Sec.  31,  Ch.  82,  R.  S 508 

Of  execution,  how  lost 519 

Of  judgment 645 

Sub-contractor  of  a  sub-contractor 281 

Sufficiency  of  statement  under  Sec.  4,  Ch.  82,  R.  S 513 

LIMITATIONS— Instruction  on  the  statute  of 874 

The  statute  to  be  specially  pleaded 293 

LOST  INSTRUMENTS—Evidence  of 426 

LUNATICS — Action  against  a  conservator , , . .  876 

Suits  by 871 

M 

MALPRACTICBJ— Right  of  surviving  husband  to  recover 274 

MARRIAGE— Cohabitation  not  always  evidence  of 544 

MASTER  AND  SERVANT— Corresponding  duties 297 

Duty  in  the  selection  of  suitable  material 297 

Care  and  negligence — Knowledge  of  defects— Application 297 

Dangers  of  the  employment — Application  of  the  rule 441 

Duty  of  master 297 

Duty  to  furnish  reasonably  safe  appliances 510 
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MASTER  AND  SERVANT.     Continued. 

Ordinary  risks  incident  to  the  work 123 

Right  to  recover 128 

Who  is  a  servant ^. . .  513 

Liability  dependent  upon  the  right  to  direct 514 

Rule  of  responsibility — Application 614 

MASTERS  IN  CHANCERY— Confirmatory  decree 587 

Findings  conclusive 295 

Objection  to  report 149 

MEASURE  OF  DAMAGES— In  breach  of  warranty 36 

MECHANIC'S'  LIENS— Description  of  the  premises— Variance. ...  456 

Verification  of  the  statement 457 

Filing  of  a  statement,  etc 168 

Proceeding  to  foreclose— Statement  not  an  exhibit 168 

Sufficiency  of  the  statement 168 

Requisites  of  the  statement 168 

Contents  of  the  statement— Estoppel *  168 

Amount  claimed  must  be  due  when  statement  is  filed 168 

Lost  bv  afflux  of  time 217 

Release  of  sub-contractor 217 

Payment  by  owner  to  general   contractor — Sub- contractors 

remedy 217 

Notice  under  section  80 f  08 

Construction  of  the  statute 508 

Construction  of  section  81 508 

Statement 467 

What  law  governs 467 

Description  of  premises 867 

Sub-contractor  of  a  sub-conti'actor 231 

Filing  statement 238 

Limitation  clauses 238 

Not  dependent  on  Sec.  4 233 

Sufficiency  of  statement 238 

Sufficiency  of  statement 512 

Variance  between  petition  and  statement 512 

Variance  between  petition  and  proof 672 

Compliance  with  the  statute 672 

MERCANTILE  AGENCIES— Effect  of  statements,  etc 94 

MISJOINDER — Parties  in  chancery  proceedings 840 

MORTGAGEE— In  possession,  receiver 139 

Junior  and  prior  liens : 421 

Of  chattels  executed  in  another  State 896 

When  a  bill  of  sale  is 824 

Withholding  from  record — Fraudulent  when 476,  477 

MOTIONS  AND  AFFIDAVITS— When  a  part  of  the  record 581 

MUNICIPAL  CORPORATIONS— Duty  to  light  and  pave  streets. . .  132 

Not  insurers  against  accidents 182 

MUTUALITY— In  contracts 50 
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NECESSARIES— Famished  by  the  husband  for  the  wife 27 

NECESSARY— The  term  distinguished  from  necessaries 27 

NEGLECT  OF  DUTY— What  is  unreasonable 173 

NEGLIGENCR-A  fact  to  be  averred 640 

Conduct  of  both  parties ', 452 

Contributory  negligence 898 

Erection  of  machines  by  railroad  companies  near  the  track  . . .  676 

A  question  for  the  jury 676 

Knowledge  of  surroundings 666 

Notice  and  opportunity  of  notice 471 

Permitting  a  street  car  to  become  crowded 472 

Bes  ipsa  loquitur — ^Application  of  the  law 871 

Risks  of  employment 100 

NEGOTIABLE  INSTRUMENTS 827 

NEWLY  DISCOVERED  EVIDENCE— Cumulative  not  sufficient 

ground  for  a  new  trial 291 

NEW  TRIAL — Motion  for  not  shown  in  the  bill  of  exceptions 404 

Motion  for,  when  a  part  of  the  record 261 

Newly  discovered  evidence 291 

Obstreperous  language 609 

NISI  PRIUS— Record  at  common  law 646 

NOISES — When  nuisances  in  themselves , 280 

NOTICE— Change  of  attorneys 858 

Conflict  of  testimony— Question  for  the  jury 866 

Courts  have  not,  of  what  is  in  the  answer 61 

In  setting  aside  defaults 47 

Opportunity  of  notice 478 

Opportunity  to  notice  negligence 471 

To  agent,  notice  to  principal 477 

To  attorney,  notice  to  purchaser 478 

or  agent,  when  imputed  to  principal 478 

Under  the  general  issue 801 

NUISANCES— Unsightly  structures— Noises. 281 

o 

OBLIGATIONS— Extent  of  suretiee 601 

In  common  law  bonds 155 

OFFICER— Authorized  to  bind  corporations 681 

Duty  of  having  an  execution 519 

Duty  to  levy 519 

Postponement  of  sale 519 

Not  compelled  to  proceed  at  once  to  sale 519 

ORDINANCES — Courts  take  judicial  notice  of,  when  set  out  in  the 

pleadings 267 

Part  valid  and  part  invalid Ill 

Delegation  of  power Ill 

Vol.    L  46 
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PARTIES— Defeat  of,  etc 467 

Joinder  of  defendants , 281 

Misjoinder  in  chancery  proceedings 840 

The  real  persons  in  interest 61 

PARTIES  LITIGANT— Actions  against  different  for  the  same  cause  55 

Power  of  courts  to  protect 359 

Suits  on  sealed  instruments 117 

PARTNERSHIP— What  is,  etc 257 

Community  of  profit — ^Application  of  the  law .' 257 

Agreement  to  form  a  corporation 258 

PAYMENT— Priority  of— Competing  checks 836 

PAYMENTS— Undertaker's  bill-  Voluntary  payments 203 

PENALTIES— Power  to  inflict \ 81 

PERFORMANCE— Delay  under  a  building  contract 248 

Measure  of  damages'. 248 

Misfortune  not  an  excuse 254 

Of  contracts,  what  is  a  reasonable  tune 538 

Of  contract  prevented 581 

Power  of  impossible .' 581 

Time  of,  in  contracts 173 

PLEADING— AUegations  not  denied 17 

Allegations  of  duty 640 

Architect's  service 674 

Defective  declarations — After  verdict 123 

What  defects  are  cured  by  verdict 124 

Variance  between  the  declaration  and  proofs 124 

Demurrer  waived  by  pleading 584 

Averments  and  evidence 584 

Elementary  principles — Actions  in  case — Implied  duty 163 

Declaration  showing  no  cause  of  action 163 

Failure  of  consideration 17 

Mutual  altercations  of  the  parties 60 

Ordinances — Judicial  notice 267 

Partial  and  total  failure  of  consideration 301 

Second  and  subsequent  count 424 

Special  demurrer — Objections  to  form 461 

Replication,  double  and  de  injuiHa 461 

Statute  of  frauds 669 

Statute  of  limitations 202 

Usury  at  law  and  in  chancery 145 

Variance  between  and  proof 672 

Variations  between  allegations  and  proof 76 

PLEDGES— When  to  be  sold  at  the  request  of  pledgor 663 

POLICIES  OF  INSURANCE— Failure  to  observe  condition 424 

Construction  of  conditions  in 222 

Immaterial  issues 222 

Power  of  the  couxt  to  construe 222 


I 


Analytical  Index.  707 

^**^iW^M^— ^— i^»^»^^^-^^^«^^i^^^<«^i^^i— ^^  I  I  ■     I        ■!■  ^■■Ml»^»l     ^1  ■  ■     ■■■■I  I  I       ■     11  !■  I  I     .1^         ■■■»       ^     .^^^^^  I      ■  I 

POLL  TAX— Not  a  penal  action 41 

POOL  SELLING— 18  unlawful 181 

POSSESSION— Assignee  of  the  assigned  property 338 

POSSESSION  OF  LAND— On  deposits 84 

PRACTICE— After  the  term  is  over 595 

Appellate  Courts — Bills  of  exceptions 210 

Appellate  Court — Conservator — Objection,  etc 371 

Appellate  Court — Defective  Record 245 

Appellate  Court — Imperfect  Abstract 246 

Appellate  Court— Incomplete  records 266 

Appellate  Court — Motion  for  a  new  trial — Exceptions 404 

Appellate  Court — ^Motion  for  a  new  trial — When  a  part  of  the 

record — Grounds,  etc 261 

Appellate  Court  records — Clerk's  certificate 308 

Appellate  Court — Records— Documents 534 

Appellate  Court — Stipulation  of  parties 534 

Appellate  Court 534 

Bill  in  chancery — ^Verification 878 

Bill  in  chancery — Defective  verification — Nuncpro  tunc  amend- 
ment   878 

Appellate  proceedings — Nunc  pro  tunc 879 

Bills  of  exceptions 329 

Entering  of  remittitur 124 

Objections  to  master's  report. 149 

Pleas  by  a  new  attorney 359 

Rule  to  plead  at  common  law 645 

Judgment  for  want  of  appearance 645 

Setting  aside  defaults — ^Notice 47 

What  is  an  appearance 503 

PRACTICE  IN  APPELLATE  COURT— Abstracts 834 

Defective  record 832 

Clerk's  certificate 332 

Entry  of  final  judgment .- 624 

Improper  abstract  of  the  record 246 

Incomplete  records 243 

Reasons  in  arrest  of  judgment 640 

Insufficient  declaration 640 

PRACTICE  IN  CHANCERY— Waiver  of  objection 61 

PRACTICE  ON  APPEALS— Defective  bond— Waiver 836 

PRESUMPTIONS— Highways— Refusing  to  work 41 

In  a  suit  for  poll  tax 41 

In  favor  of  judgments  and  decrees 60 

Ownership  of  locomotive 667 

Regularity  of  judgment 645 

That  a  custom  is  known 228 

The  agent  will  perform  his  duty  by  informing  his  principal  will 

not  prevail  when 478 
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PROFIT— Community  of  in  partnerehip 257 

PROFITS — When  considered  in  estimating  damages 36 

PROMISSORY  NOTES— Bo>ia  fide  holder 603 

Judgment  on  before  maturity  in  bar  when 503 

Separate  suits  against  maker  and  guarantor 54 

PUFFING  COMMODITIES— Not  a  warranty 75 

PURCHASE  MONEY— Refunding  on  failure  of  tiUe 17 

Q 

QUASI  CRIMINAL  CASES— Appeals  from  justices 555 

QUESTIONS  OF  FACT— Conflicting  evidence 609 

Finding  of  the  chancellor 469 

Province  of  jury  to  determine 186 

R 

RAILROADS— Appeals  in  quasi  criminal  cases  in  Cook  County. . .  •  555 
Common  carriers — Consignment  of  grain — Meaning  of  the  word 

**  consigned" 889 

Common  carriers — Chicago  shipments — No  elevator  named — 

Custom 839 

Common  carriers — Statutory  duty  to  deliver  to  an  elevator  on 

its  line  of  road 840 

Coomdon  carriers — ^Meaning  of  the  term  '*  Elevator  on  its  line 

of  road  " 840 

Presumptions  of  ownership  of  locomotives 677 

RAILROAD  COMPANIES— Accepting  grant  for  the  use  of  a  street, 

—Duty,  etc 267 

Carriers  of  passengers — Care  and  negligence — Prima  facie  case  276 

Negligence — Fencing  track  no  measure  of  duty 277 

Erection  of  machines  near  the  track 676 

RATIFICATION— By  principal  of  the  act  of  the  agent 477 

Must  be  in  toto 477 

REAL  ESTATE  BROKERAGE— Agent*s  commission 115 

REAL  ESTATE  BROKERS— Compensation 550 

Recovery  of  commissions 179 

REAL  ESTATE— Purchase  of  by  parol 98 

RECEIVERS— Bond— Breach  of  condition 811 

For  a  solvent  corporation 406 

For  what  purpose  appointed 406 

When  one  will  not  be  appointed 406 

Taking  property  out  of  the  possession  of  a  corporation 406 

Sufficiency  of  the  bill  for,  in  associations  for  investment 176 

Mortgagee  in  possession 189 

RECITATIONS— Of  evidence  not  necessary  in  a  decree  dismissing 

a  bill 553 

RECORD— A  party  can  not  make  for  the  Appellate  Court 153 

Absence  of  assignment  of  error 465 
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RECORD.     Continued, 

Failure  to  assign  error 4G5 

Leave  to  assign  instanter 435 

Waiver  of  assignment  of  errors 465 

Clerk's  certificate 888 

Collateral  attack 60 

Essentials  of 60 

Errors  of  law 288 

Imperfect,  clerk's  certificate 308 

Motion  for  a  new  trial  when  a  part  of 261 

Motions  and  affidavits 58] 

Original  bill  of  exceptions  incorporated  in  the  record 455 

Stipulation  to  incorporate  bill  of  exceptions 455 

Stipulation  as  to  bill  of  exceptions 685 

Stipulation  to  incorporate  the  bill  of  exceptions  in  the  record. .  685 

Wherein  a  common  law  record  preserves  itself 645 

Defined 546 

JVm  prius  at  common  law 646 

Minute  of  the  clerk , 646 

What  is  at  common  law  and  under  the  statute 646 

Judgment  by  confession  in  vacation 646 

RECORDS  OF  COURTS— Import  absolute  verity,  when 815 

RECOUPMENT— Of  damages  for  delay  under  building  contract. . .  248 

Under  the  general  issue 248 

RECOVERY— Essential  elements  of 144 

RE-ENTRY— Power  of  for  a  breach  of  a  covenant 680 

REFORMATION  OF  OBLIGATION— By  a  court  of  equity 601 

Of  injunction  bond 601 

REINSTATEMENT— Of  suit  after  expiration  gf  term 595 

RELEASE— Must  be  under  seal ^ 594 

When  it  does  not  affect  sureties 155 

REMEDIES—  A.t  law  in  creditor's  bills 60 

By  biU  of  interpleader 562 

REMEDY — Upon  injunction  bonds  not  under  seal 601 

REMEDY  AT  LAW— Executed  before  creditor's  bill  is  filed 597 

REMITTITUR 166 

Of  excessive  damages 297 

Practice  of  entering 124 

REPEAL— By  implication 182 

Statutes  prohibiting  gaming 182 

REPLICATION— Double  and  de  injuria 461 

REPUDIATION — Of  contracts  where  party  changes  his  mind 120 

RESIDENT  AND  NON-RESIDENT— Rights  of  creditors 547 

RESCISSION— Of  contract  in  toto 484 

By  banker  of  discount  for  fraud 434 

RES  IPSA  LOQUITUR— It  speaks  for  ijtself 429 
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RES  IPSA  loquitur.     Continued. 

The  application  of  the  rule 429 

The  thing  speaks  for  itself 371 

RESPONSIBILITY— Rule  of,  under  law  of  master  and  servant. . .  514 

RESTRAINT  OF  TRADE— Contracts 50 

RETURN— Of  sheriff  on  his  own  responsibility 597 

RISKS — Assuming  risks  of  employment 100 

Ordinary  incident  to  the  work 123 

RULES  OF  PRACTICE— Reasonableness 47 

RULE  TO  PLEAD— At  common  law 645 

s 

SALES — Restriction  under  the  use  of  property  sold 611 

Construction  of  the  restrictive  conditions ./.  611 

When  the  title  does  not  pass — Illustration 611,  612 

SALES  EN  MASSE— Of  personal  property 519 

SATISFACTION— Improper  use  of  the  word 627 

When  one  judgment  satisfies  the  other 54 

SEAL — Bonds,  when  not  under 601 

Release  must  be  under 594 

SECRECY  AND  CONCEALMENT— Fraudulent  conveyances 477 

SEPARATE  MAINTENANCE— Alimony 149 

Solicitor's  fees 151 

SERVANT— Who  is  a  servant 518 

Liability  upon  the  right  to  direct 514 

Burden  of  proof  as  to 27 

Legal  services  for  the  wife 27 

SERVICES— Necessaries 27 

When  attom?y's  fees  are 27,  28 

When  not  gratuitous 674 

SERVITUDES  AND  EASEMENTS— Wall  space  for  signs 291 

SET-OFF— An  affirmative  defense 81 

Evidence  of  under  the  general  issue 203 

Unliquidated  damages 301 

SOCIETIES— Beneficiary 101 

Rights  of  members  of  subordinate  lodges 101 

Beneficiary,  members  governed  by  constitution  and  by-laws.. .  102 

Waiver  of  forfeitures 102 

Subordinate  lodges  agents  of  the  general  lodge 102 

Insanity  no  excuse  for  non-payjnent  of  assessments 102 

Forfeiture,  waiver  of  by  beneficiary  societies 102 

SOLICITORS  IN  CHANCERY— Rules  applicable  to 358 

SOLICITOR'S  FEES— Fixing  of,  in  foreclosure  suits 146 

STATEMENT— In  mechanics'  lien 283 

Not  a  prerequisite  imder  Sec.  4,  Ch.  82,  R.  S 283 

Verification  of  imder  lien  law 457 
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STATUTES— Rule  of  construction 183 

Legislation— Title  of  bills 183 

Repeals  by  implication 183 

STATUTE  OF  FRAUDS— Parol  lease 415 

Contracts  void  as  to  term  void  for  other  purposes 416 

When  not  to  plead  it  specially 669 

STIPULATIONS— As  to  biU  of  exceptions 685 

To  incorporate .' 685 

STOCKHOLDERS— Right  to  examine  books 406 

STREETS— Raibroads  accepting  a  grant  for  the  use  of 268 

STREET  CARS— Not  permitted  to  be  crowded 472 

STREET  RAILWAYS— Duty  in  meeting  cars 640 

STRIKES  AND  ACCIDENTS— Condition  of  contracts  subject  to . . .  881 

SHERIFF— Duty  on  execution— Creditor's  bill 597 

Return  must  be  upon  bis  own  responsibility 597 

Reasonable  discretion  to  be  exercised  in  sales  under  executions  519 

Sales  in  separate  lots 519 

SIGNATURE  TO  CONTRACT— Obtained  by  deceit 291 

SPECIFIC  PERFORlVIANCB^Mutuality  of  contract 538 

SUB-CONTRACTOR— Of  a  sub-contractor 231 

Release  of  lien  by 217 

Remedy  in  case  of  payment  by  owner  to  general  contractor. . . .  217 

SUBSEQUENT  INCUMBRANCES— In  foreclosure  proceedings 664 

SUITS — By  a  lunatic  before  a  conservator  is  appointed 371 

SURETIES— Debt  upon  bond— Release 155 

The  extent  of  their  obligation 601 

Equity  in  favor  of  reformation,  etc 601 

SURETYSHIP— Consideration  for  the  contract 622 

SURVIVING  HUSBAND— Right  to  recover  for  death  of  wife  by 

malpractice 274 

T 

TECHNICALITIES-See 283 

Certainty,  etc 226 

TESTATOR— Mental  capacit}'  of 87 

TESTIMONY— Expert  in  wills,  mental  capacity 87 

TITLE— When  it  does  not  pass 611 

What  passes  by  the  assignment 613 

TRADE— Corporation— Powers  of  the  board 589 

TRESPASSERS— Repeated  invasions  of  rights 291 

TRIALS— Continuance  for  inability  of  attorney  to  attend 625 

Statement  of  the  judge  in  the  presence  of  the  jmy 28 

TRUSTS— Proceeds  of  the  fund 390 

Funds  intermingled  with  a  mass 390 
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ULTRA  VIRES — Subscriptions  for  telegraph  stock  by  a  lumber 

company 624 

UNLIQUIDATED  DAMAGES— When  a  set-oflf 801 

UNSIGHTLY  STRUCTURES— Are  not  nuisances 280 

USURY — ^Pleading  at  law  and  in  chancery 145 

What  constitutes 145 

V 

VACATION— Judges  authority  in 595 

VARIANCE— Allegation  and  proof 76 

Between  a  bill  and  decree 414 

Idem  Banana 202 

In  description  of  premises,  mechanics*  lien 456 

Petition  for  meclianics'  lien  and  proof 672 

Pleading  and  proof ; 672 

Writ  and  declaration 103 

Between  petition  and  statement — Mechanics*  lien 512 

Declaration  and  proofs 124 

VERIFICATION— Of  a  biU  in  chancery 878 

VERDICT— Instructions  to  find  for  the  defendant 470 

Not  to  be  impeached  by  jurors 28 

WAIVER— Of  dismissal  of  suit 672 

Forfeitures  in  beneficiary  societies 102 

Of  rules 102 

Forfeiture  not  waived  by  acceptance  of  rent 629 

Objections  in  chancery  practice 61 

Objection  that  party  has  a  remedy  at  law ^ 61 

Conditions  stated  but  not  contained  in  contract 75 

Of  demurrer  by  pleading 584 

Of  assignment  of  errors 858 

Of  architect's  final  certificate 867 

Of  assignment  of  errors 465 

Of  irregularities  in  appeal  bond 836 

Of  the  right  of  exemption 237 

WALL  SPACE  FOR  SIGNS— Servitudes  and  easements 891 

WARRANTY— A  puff  of  commodities  is  not 75 

Breach — ^Measure  of  damages. . . . : 86 

Construed  with  reference  to  the  property 86 

Implied  when 262 

Breach  of,  a  question  for  the  jury 262 

WEIGHT  OF  EVIDENCE!— Jury  to  determine  where  it  is 161 

WILLS— Appeal  from  the  probate 627 

Expert  testimony,  etc. — Mental  capacity 87 


Analytical  Index.  71»3 

\ , 

WITNESS— Competency  of  plaintiff  an  administrator 208 

Competency  of  wife — Indirect  interest  of  the  husband 290 

Married  women — Objection  to  testimony  waived. ,  /. 291 

"WORDS — Interpretation  of  meaning,  etc., 840 

WORK — ^Labor  and  services — Implied  promise  to  pay 148 

WORTHLESS  CHECKS-Obtaining  goods  by 891 

WRITS— Variation  between  and  declaration 108 

WRONGFUL  ACT— Death  by—Action  for  at  common  law 273 
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